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ADVERTISEMENT 


TO   THE 


SECOND  EDITION. 


'T^HE  apprehension  of  a  speedy  Dissolution  of 
Parliament,  in  consequence  of  the  late  melan- 
choly and  unexpected  event,  has  induced  the  author 
to  republish  his  work  much  earlier  than  he  intended, 
and  before  he  had  time  to  arrange  the  whole  of  the 
Notes,  &c.  which  he  had  prepared  for  a  new  edition ; 
the  errors  however  of  the  former  edition  have  beea 
corrected,  and  many  additions  made,  which  it  is  hoped 
will  render  it  more  useful.  These  additions  relate, 
principally,  to  the  right  of  voting  arising  from  the  pur- 
chase of  land-tax ;  to  the  subject  of  inhabitants  and 
rates ;  to  the  Windsor  act  1 7  G.  2,  which  particularly 
aifects  scot  and  lot  boroughs,  and  which  has  been 
very  slightly  adverted  to  in  any  other  treatise;  to 
the  admission  of  burgesses,  and  the  question,  whether 
freemen  can  claim  to  be  admitted  during  an  election  ; 
to  the  effect  which  the  recei[)t  of  parish  relief  will  have 
on  the  right  of  electors  to  vote  ;  to  the  subject  of 
agency,  and  those  cases,  in  which  candidates  have 
b  en  declared  liable  for  what  has  been  done  by  others 
without  their  approbation  or  direct  consent. 
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VI  ADVERTISEMENT. 

Some  late  decisions  in  the  court  of  King^s  Bench 
are  also  given,  together  with  several  new  points  of 
election  law  decided  by  Committees  of  the  House, 
since  the  last  general  election,  and  a  few  taken  from 
manuscript  cases  never  yet  published,  and  now  in 
the  Author's  possession. 

All  tlie  Acts  respecting  elections  which  have  passed 
during  the  present  parliament,  have  been  added  to  the 
Appendix,  one  of  which  enacts,  that  lands  in  Scotland 
may  be  included  in  the  qualification  of  Members  to 
sit  in  Parliament ;  and  the  case  which  occasioned  that 
statute  is  also  given.  The  provisions  made  duriog  the 
la|e  reign,  for  the  continuance  of  parliament  on  demise 
of  file  crown,  or  of  a  suocesscMr  or  successors,  within 
aix  months  afterwards,  will  here  also  be  found. 

The  Index  has  been  much  enlarged,  with  a  view  to 
fiualitate  a  reference  to  the  text  during  the  hurry  of 
a  poll. 

The  Author  laments  that  he  has  not  been  able  to 
introduce  the  whole  of  the  subject  matter  which  he 
had  collected ;  but  he  trusts  it  will  be  found  that  the 
work  has  received  as  much  addition  and  improvement 
as  the  shortness  of  the  time  allowed  to  him  would 
admit 


ARTHUR  MALE. 


VeahSqtutre,  LincobC^'Inn, 
February  1820. 


PREFACE. 


liJ'ORE  than  two  and  twenty  years  have  elapsed, 
"^  ^  smce  the  last  publicatioo  oi  Sir  John  SSmem^s 
treatise  on  tbelaw  of  elections. 


i;  ;.^«ir  r-  • 


\t  statutes  and  decisions  have  in  many 
respects,  considerably  altered  the  law ;  the  compiler 
of  the  present  work  therefore  trusts,  that  no  apology 
is  necessary,  for  offering  to  the  public  this  attempt 
to  supply  the  additions  which  have  been  introduced, 
in  this  important  branch  of  British  jurisprudence. 
He  is  convinced,  that  to  his  inability  alone,  his  dis- 
appointment will  be  owing,  if  an  investigation  so 
closely  connected  with  the  history  of  our  invaluable 
constitution,  should  fail  to  afford  an  useful  introduction 
to  the  study  of  parliamentary  law,  as  well  as  an 
interesting  source  of  general  reading. 

The  arrangement  adopted,  he  trusts,  will  appear 
to  be  more  natural  and  distinct,  than  any  which  has 
occurred,  in  the  books  hitherto  published,  on  the  law 
of  elections.  An  attempt  has  been  made  to  reduce 
the  subject  within  as  narrow  limits  as  its  nature  will 
admit  of,  and  to  state  cases  and  principles  with  pre- 
cbion  and  clearness.    The  authorities  are  fully  quoted 
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in  the  margin  and  notes,  with  a  view  to  confirm 
the  statement  in  the  text,  and  to  facilitate  further 
inquiry. 

'  Of  the  plan  of  this  work,  the  fbllowbg  is  an  out- 
line : — The  introductory  chapter  gives  a  short  account 
of  the  origin  of  parliaments,  and  specifies  those  bo- 
roughs which  formerly  sent  members,  with  the  history 
of  their  disfranchisement.      The  remainder  of  the 
work  consists  of  three  parts,  followed  by  an  Appendix 
'  and  Index.    These  parts  are  each  divided  into  chap- 
ters, in  the  progress  of  which,  all  the  requisite  qualifi- 
cations of  returning  officers,  candidates,  and  voters, 
are  pointed  out,  ahd  the  necessary  information  is 
given,  for  conducting  elections,  from  the  issuing  of 
the  writ,  to  the  return.    The  first  chapter  of  each 
division,  treats  only  of  elections  for  counties,  and  the 
laws  applicable  to  them.    The  remaining  chapters 
relate  to  elections  for  cities  and  boroughs,  whether 
they  be  counties  of  themselves  or  otherwise,  marking 
the  peculiarities  of  each,  and  how  far  they  differ  firom 
county  elections.     The  matter  comprising  the  rights 
and  qualifications  of  electors,  as  well  as  the  laws 
relative  to  bribery  and  treating,  were  found  to  be  too 
extensive  to  be  stated  at  length  in  their  places,  and 
are  therefore  put  in  separate  chapters  at  the  end  of 
the  third  part    The  substance  of  every  determination 
of  the  select  committees  of  the  house,  which  it  was 
conceived  might  form  a  precedent,  has  been  carefiiUy 
inserted.    Great  pains  have  been  taken,  and  great 
attention  employed,  in  the  observations  on  the  right 
of  voting,  which  the  purchase  of  miredeemed  land- 
tax  gives  to  persons  holding  such  property.    This 
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subject  arises  from  the  recent  stats.  42,  51,  and  53 
G.  3,  and  has  not  been  treated  of  in  former  pub- 
lications. 

In  the  Appendix  will  be  found  an  abstract  of  all 
the  acts  of  parliament  relating  to  elections^  which 
have  passed  since  181 1,  (the  period  of  Mr.  Dmiey\ 
publication  of  election  statutes)  to  the  end  of  the  last 
session  of  parliament ;  together  with  forms  of  writs, 
oaths,  certificates,  notices,  &c.  which  are  used  at 
elections,  and  also  the  acts  2  G.  2.  c.  24.  and  the 
3  G.  3.  c  15. 

The  distinction  as  to  liability  to  the  expenses  of 
dectioDS,  between  those  persons  who  have  been  can^ 
dklates  avowedly,  and  those  who  may  have  had  votes 
given  for  them,  without  their  having  been  so,  as  far  as 
it  has  been  illustrated  by  the  decisions  of  the  court  of 
king  s  bench,  in  the  two  cases  of  Morris  v.  Burdctty^ 
has  been  explained.  In  the  Appendix  also,  a  descrip- 
tion is  given  of  the  present  state  of  representation  of 
all  the  counties,  cities,  boroughs  and  towns  in  England 
and  JValeSj  their  municipal  governments,  returning 
officers,  right  of  election  according  to  the  Icist  decisions 
of  committees  under  the  authority  of  28  G.  3,  c.  52  ; 
and  the  number  of  voters  at  each  place,  as  nearly  as 
can  be  ascertained. 

^  Reports  of  these  cases  are  given  in  the  Appendix;  also 
reports  of  the  Wootton  Bassett  and  Rochester  contested  elections, 
1817,  at  the  trial  of  which  the  Author  attended  and  took  notes, 
and  the  latter  of  which  is  now  considered  as  the  leading  case 
upon  the  law  of  the  subject  which  was  then  decided. 


X  PBJCFACE. 

Part  of  the  matter  contained  in  this  treatise,  may 
be  found  more  fully  expounded  in  Mr.  Roe^s  book 
on  elections,  to  which  references  are  made ;  a  work 
of  great  utility,  but  being  in  an  incomplete  state,  the 
first  volume  only,  with  an  appendix,  having  as  yet 
appeared  in  print,  that  publication  will  not,  it  is  hoped, 
preclude  the  necessity  of  this  more  concise  produc- 
tion. 

The  Compiler  would  be  wanting  in  candour  and 
gratitude,  were  he  not  to  acknowledge  the  assistance 
which  he  has  derived,  and  the  information  which  he 
has  obtained,  from  Sir  J.  Simeoris  learned  treatise,  as 
well  as  for  the  kind  permission  which  he  has  received, 
both  from  the  author  and  publisher  of  that  work,  to 
adopt  from  it  such  parts  as  may  be  found  necessary 
for  the  present  undertaking. 

Xtnco&iV/fni,  NeW' Square, 
March  1818. 
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The  Rise  and  Progress  of  Parliamentary  Representation, 

History  of  the  Writ,  6^c. 

The  democratic  part  of  the  const! tution,  which  consists 
in  the  right  of  choosing  representatives  by  the  commonalty 
of  the  realm,  seems  to  owe  its  restoration  to  the  weakness 
of  the  crown.  The  feeble  remains  of  Saxon  freedom, 
overpowered  by  the  feudal  system,  were  nearly  extin- 
guished. The  people  could  hardly  have  recovered  at  so 
early  a  period,  any  share  in  the  legislation,  had  not  many 
extraordinary  circumstances  concurred  to  have  produced 
such  a  revolution.  The  regular  subordination  of  every  Sim.  p.  i. 
part  of  the  feudal  system,  made  it  the  inclination  of  those 
who  shared  its  power  to  wish  for  its  continuation.  The 
people  were  held  in  a  state  of  vassalage.  In  struggles 
for  power,  the  conflict  usually  was  between  the  king  and 
the  barons.  The  liberties  of  the  people  at  large  were 
seldom  heard  of,  but  as  a  covering  or  pretext  for  the 
latter  to  attack  and  weaken  the  former. 

Happily  for  the  people,  the  continental  dominions  of  ?^"'&*' 
the  crown  called  for  armies,  supported  at  first  indeed  by  ▼.f.p.'ii?9. 
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feudal  tenure^  which,  in  a  short  time,  was  bartered  for 
pecuniary  commutation,  under  the  name  of  scutage. 
This,  together  with  the  increasing  necessities  of  the 
crown,  and  the  proportionate  independence  of  the  ba- 
rons, soon  brought  the  people  at  large,  especially  the 
trading  part  of  them,  into  some  consideration.  The  policy 
of  the  crown  raised  a  counterbalance  to  the  power  of  the 
barons,  and  by  giving  the  people  consequence,  at  the 
same  time  erected  for  itself  a  tower  of  strength,  and  a 
treasury  for  supplies.  It  was  from  this  policy  probably, 
that  Hen.  2.  gave  charters  and  immunities  to  the  people, 
which  meeting  with  no  disturbance  from  the  military 
genius  of  the  ist  Richard,  solely  occupied  in  foreign 
wars,  and  strengthened  by  the  weakness  of  king  John, 
prepared  the  way  for  that  consequence  to  which  they 
were  arisen  at  the  latter  end  of  the  reign  of  Hen.  3. 

The  extreme  indigence  of  this  monarch  towards  the 
latter  period  of  his  reign,  made  it  necessary  for  him  to 
look  out  for  new  sources  for  supply.    Hitherto  that  bur- 
den had  fallen  upon  the  land ;  and  the  towns,  secure 
through  their  humility,  had  escaped  taxation.  But  many 
of  them  being  now  grown  wealthy  by  industry  and  com- 
merce, began  to  contribute  their  share  to  the  public  ex- 
pense.  Talliage,  which  was  a  tax  upon  personal  property 
as  scutage  was  upon  land,  was  adopted  about  this  period, 
and  was  probably  the  first  and  active  cause  of  summon- 
Sira.  p.  3.     ing  delegates  from  those  places,  who  might  have  the  ap- 
Repub.  lib.   p^arancc  of  granting  what  they  were  not  strong  enough 
J:^\^;- .      to  refuse.    The  crown  indeed  would  sometimes  take  it 

Sincl.  Hist.  1  .    *%  ,  .  1         11      . 

Rev.  p.  71.  Without  attending  to  this  form ;  but  the  statute  de  tallagto 
p  272*^^*  ^^^  conccdendo,  made  in  the  25  £.  1.  restrained  this 
Brady  on  tyranny,  and  secured  the  continuation  of  that  right, 
1777, p.' 68.  which,  though  solemnly  established  by  Hen.  3.  would 
Carcw's       probably  soon  have  grown  into  disuse. 

*  nsf.  p.  8. 

Though  it  seems  probable  that  during  the  Saxon  ara, 
the  people  had  a  share  in  legislation,  yet  it  is  from  the 
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cod  of  the  reign  of  Hen.  3.  only  that  it  is  possible  for  Date  of 
a  lawyer  to  date  the  commencement  of  parliamentary  ^"'^'nTrel 
lepresentaticm.     The  aqtiquary  may  indulge  himself  in  sentation. 
amusing  speculations  upon  a  parliament  anterior  to  the  Par.^Rea!' 
40  Hen.  ^.  but  there  are  no  records  which  shew  that  the  P^'  ^-  P-  ^• 
peopJe  bad  a  right  to  any  voices  m  matters  of  state^  much  ties  collect- 
Jess  in  the  form  of  the  present  constitution^.as  some  have  ^^*^  ^^^^ 
contended.*    The  crown  had  always  indeed  a  council^  to  jh^  ^^„^^ 
which  it  might  summon,  by  writ,  any  persons  whose  coanejinot 
advice  it  wanted ;  but  this  was  casual,  at  the  will  of  the  ment.*^' 
crown,  and  for  its  own  benefit.    The  summons  was  per- 
scMial,  and  arose  out  of  the  prerogative,  which  called  for 
service  from  the  subject  at  such  times,  and  in  such  man- 
ner, as  became  convenient  to  the  crown,  and  did  not 
authorize  or  depend  upon  any  elective  delegation  by  the 
people.    The  charter  of  Jung  John  bound  him  only  to 
summons, by  writ  under  his  seal,  the  archbishops,  bishops, 
abbots,  earis,  and  greater  barons,  and  does  not  extend  to 
miiia,   or  any  inferior  description  of  persons.    This  Sim.  p.  4. 
council  consisted  as  well  of  clergy  as  of  secular  persons,  moued"©' 
who  might  not  happen  to  be  lords  or  barons  of  the  realm,  ^^^^  coun- 
as,  namely,  his  treasurer,  chancellor  of  the  exchequer,  ants. 
judges,  justices  in  eyre,  justices  assigns,  barons  of  his  ex- 
chequer, clerks,  secretaries  of  his  council,  and  sometimes 
his  seijeants  at  law,  with  such  other  officers  and  persons  Pryn.Pari. 
whom  be  chose  to  summon ;  and  they  were  to  assist  the  ^f'P^'  ^' 
king  and  barons.    The  writs  of  summons  to  these  assist- 
ami$  differ  from  the  writs  to  the  peers  in  this  respect,  that 
the  latter  are  summoned  to  advise,  &c.  nobiscum  ac  cum 
"  ciUeris'^  proccribuSfS^c,  whereas  in  the  writs  to  the  for- 
mer, ^  ci^erit/'  which  implies  equality,  is  omitted. 

*  AfWau  tentndi  parliamentum,  which  seems  to  be  the  principal  authority 
idied  upon  bj  EUingt  Hack  well,  Sadler,  HarriDgton,  Dugdale,  Lambert, 
Pctjt.  Lord  Coke,  and  others,  to  prove  a  Parliament  existing  in  the  reigu 
of  Edward  the  Confessor,  is  now  unirersally  admitted  a  fabrication  of  no 
earOer  date  than  the  reign  of  £dw.  3,  and  probably  of  as  late  a  date  as 
the  31  H.  6.  Pryn.  Par.  Red.  pt.  2, 173.  3  pt.  S30.  Plea  for  Lords,  p.  164 
u  914.  Har.  Co.  Lit  69.  b.  n.  2.  Selden  rejecu  it  as  spurious.  Seld*  Tit. 
Ueo.  Sd  edit  pt.  S.  c.  5.  s.  26. 
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It.  is  not  to  be  supposed  that  the  plan  of  representation 
was  so  matured  at  this  early  period,  as  to  exist  in  as  per- 
fect a  manner  as  at  this  day.    There  are  no  writs  of 
"Writt  of       summons  extant,  except  those  which  issued  to  the  cinque 
•uramoiis,     ports,  Until  the  22d  year  of  E.  i .  which  are  entered  in  the 
Stm  p.  5.      clause  rolls  at  large*;  but  by  the  memorandums  of  the 
p«rr'writ    ^'"^^  issued  before  that  period,  for  electing  knights,  and 
pt.  2.  p.  31.  entered  on  the  parliament  rolls,  at  a  small  distance  from 
the  entry  of  the  writs  of  summons  to  the  spiritual  and 
temporal  lords,  the  sheriffs  are  only  generally  directed  to 
cause  to  comty  S^c.  duosy  milites,  S^c»  without  specifying 
whether  they  were  in  any  manner,  and  how,  to  be  elected. 
And  the  subsequent  part  of  the  entry  in  the  22  E.  i.  re- 
lating to  citizens,  burgesses,  and  barons  of  the  cinque  ports, 
is,  *'  In  form&  prsedicta  scribiiur  dvibus  Eborum,  &c.  and 
cdtteris  burgh  Angliss  quod  mittant  duos^  S^c.     Item 
mandatum  est  baronibus,  t^c.  de  quinq ;  portuum,  i^c^- 
without  specifying  how  they  should  proceed ;  though 
indeed  it  is  plain,  that  the  cities,  boroughs,  and  cinque 
ports,  could  not  concur  in  doing  what  was  required  of 
-them  without  unanimity  or  suffrage^  which  implies  elec* 
tion.    We  may  conjecture,  however,  firom  the  form  of  the 
writs  issued  to  elect  members  for  the  cinque  ports,  which 
are  preserved  from  the  49  Hen.  3.  and  which  are  address- 
ed ^'  barofdbus  ballivis  portus  sui  de  Satidivico,  S^c.**  [and 
not  to  die  constable  of  Dover,  or  warden  of  the  cinque 
"Wiitt  dU      ports]  that  the  first  writs  for  electing  citizens  and  bur- 
cities.  6te.     g^ses  were  directed  to  the  cities  and  boroughs  Moifitmi- 
aoniiMUm.   ^in,^  ^nd  not  to  the  sheriff  of  the  county.    And  this  con- 
jecture seems  the  more  probable,  that,  in  the  writs  of  22 
E.  1 .  directed  to  the  sheriff  to  cause  knights  to  be  elected 
for  the  county,  no  direction  is  given  for  electing  citizens 
or  burgesses,     li  is  not  till  the  following  year,  that  the 
writ  to  the  sheriff  orders  kim  to  cause  to  be  eKxned  two 
citizens  for  every  city,   and  two  bur^^'^os  for  every 
borough,  within  his  county.    Oirew,  ovcilo<>king  the  i** 


"^  ■••-      cords  of  writs  issued  to  tlie  ciiKjue  port^,  inclines  to  d 


UU 

t$  &  i.      that  there  was  no  represcutatioa  of  cities  and  boi 
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till  (be  23  E.  1.  but  only  of  the  counties  by  knights  of  Siin:p.«. 
the  shire.    Home  and  Brady  also  fix  it  at  this  period,      pref.  p.  s. 

Hume,  V.  2.. 

Mr.  Prynne  concludes  with  great  probability,  that  the  Brady  on 
representation  of  cities  and  boroughs  is  coeval  with  that  ^"if  *^'^ 
of  the  cioque  ports^  and  that  the  writs  have  been  lost. 


The  writs  therefore  of  22  E.  1.  are  the  first  authentic  Kepresen. 

tation  of 
coumiea» 


documents  firom  whence  we  learn  that  the  general  system  ^"^'°"  °^ 


of  representation  for  counties  existed  as  at  this  time.  The 
writs  of  that  period  are  as  full,  as  to  the  essential*  qualifi- 
cations of  eligibility  for  county  members,  as  any  subse- 
quent writ  up  to  this  day ;  for  they  require  that  such  per- 
sons should  be  knights  of  the  same  county  for  which  they 
are  chosen,  and  that  they  should  come  with  full  power  to 
consult  and  consent  for  themselves  and  the  whole  com- 
monalty of  the  county.  Much  hbwever  as  yet  depended  Brad.  its.. 
upon  the  sheriff,  who  was  not  expressly  under  any  controul 
as  to  the  manner,  time,  or  place  of  election,  which  oTtetL 
gave  his  arbitrary  nomination  the  force  of  election^ 

It  would  be  both  tedious  and  unnecessary  to  observe 
upon  the  various  terms  and  phrases  of  the  writ  between 
the  22  E.  1.  and  this  period,  otherwise  than  as  they  tend  Variation 
to  illustrate  some  point  of  representation, or  some  material  '"  '''^  '^"'' 
alteration  or  improvement  of  it.    In  some  writs  there  are  Causes  ai^ 
special  causes  assigned  for  calling  a  Parliament,  as  in  the  ^'K"**^. 
25  £.  1.  to  confirm  the  great  charter:  in  others,  the  num-  Prymie's 
ber  of  delegates  is  varied.    In  the  45  E.  3.  the  freedom  of  ^^^^  ^"si. 
election  is  by  implication  restrained  both  as  to  the  number  35. 
and  the  objects  of  choice;  for  by  the  writ  of  that  year,  objVcts  re- 
only  half  of  the  number  of  knisrhts,  citizens,  and  burgesses,  s^''^^"'-***-  , 
woo  had  come  to  parliament  the  year  precedmg,  are  sum-  half  the 
moned.     So  also  in  the  26  E.  3.  but  half  the  number  is  """^^^  °^ 
Himmoned  ;  but  in  both  cases,  it  is  expressly  stated  in  the  suiumoncd. 
writ  to  have  been  done  for  the  benejit  of  the  subject :  those 

tea  hare  one  ,  ^^jU  afterwardi  be  noticed. 
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Sin.  p.  8. 
Pryn.  Par. 
Writ,  pt  t. 
p.  92. 

Ibid,  pt  3> 
p.  323,  8e 
seq. 


Why  9bo- 
roaghs  were 
not  sum- 
moned. 


in  the  45  E.  3.  expressing  it  to  be  "  /or  saving  labour 
"  and  expence,'*  and  in  26  E.  3.  "  to  take  as  few  as  possi- 
"  ble  from  the  harvest/*  These  therefore  never  were  or 
conld  be  drawn  into  precedents  for  narrowing  the  right  of 
representation.  Between  the  reigns  of  £.  1 .  and  £.  4. 
both  inclusive,  though  we  find  that  writs  were  issued  to 
170  cities,  boroughs,  and  cinque  ports,  the  number  of 
members  who  are  actually  returned  varied  prodigiously. 
Nine  of  the  boroughs  to  which  writs  were  sent,  took  no 
dotice  of  the  precept  of  the  sheriif,  whe  consequently  re- 
turned ^'  quod  ballivi  Rbertatis  nullum  dederuht  respon- 
**  sum!*  and  were  never  afterwards  summoned  during 
that  period.  Twenty  of  them  never  returned  members 
more  than  once,  and  out  of  the  whole  number  of  170,  it 
appears  there  were  in  all  sixty  places  which  did  not  inva- 
riably return  members,  owing  either  to  the  sheriff  not 
issuing  his  precept  to  them ;  a  practice  which  prevailed 
till  the  23  Hen.  6.  as  appears  by  the  recital  of  that  statute ; 
or  from  the  poverty  of  the  place,*  or  the  negligence  of 
the  returning  officer. 


Nolurout 
clause. 


In  the  47  E.  3.  a  most  material  alteration  took  place  in 
the  writ,  by  inserting  in  it  an  express  prohibition  (which 
is  usually  called  from  the  words  of  the  writ,  the  '^  nolumua  '^ 
clause)  against  chusing  sheriffs  '^  aut  aliquem  alterius 
'*  condiiionis  quern  superius  specificat.**  This  alteration 
arose  from  an  act,  either  of  the  whole  or  part  of  the  legis- 
lature, in  the  preceding  year ;  it  being  a  matter  of  doubt 


*  Members  of  parliament  were  formerly  paid  by  their  constitiients.  The 
wages  were,  according  to  Lord  Coke,  for  a  knight  of  a  county,  four  shil- 
lings per  diem,  and  for  a  citiien  or  bnrgess>  two  shillings ;  which,  by  the 
writ  set  forth  by  him,  is  pro  expensis  tuit  vcniendo  ad  parliatnent*  pr^dtef, 
ibid,  marando  et  exinde  ad  propria  redeundo.  4  Inst.  48.  See  also  the  re- 
cital of  Stat.  35  H.  8.  c.  11.  the  bill  for  the  knights  and  burgesses  in  Walet 
concerning  the  paymeut  of  their  fees  and  wages. — See  the  list  of  those 
chiesy  l>oroughs»  &c.  which  were  created  and  disfranchised,  and  of  those 
which  were  afterwards  restored  by  different  sovereigns,  Appendix,  No.  zlti 
&  ilili,  p.  4S  and  47. 
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mod  M^mmim  lolUsdbjr^  wbedier  di^  46  &  3.^  WM  «i  i^&^t, 
statute  ddjeoacDed  hj  due  three  estates  of  the  rtmlui^  the 
kiog,  loids,  and  ocnmoiis ;  or  whether^  it  not  «ppe<iring  N^  ^  \^ 
npoo  the  face  of  the  leooid  that  the  commons  heid  given 
their  assent,  U  ooald  be  considered  as  any  more  thnu  an 
ordooaDoey  which  would  not  operate  to  change  the  law* 
This  statute,  orcHdonance,  recites  the  inconveniences 
which  had  arisen  from  the  absence  of  the  sheriffs  out  of 
their  jurisdictioQ,  and  from  their  having  returned  them* 
selves  knights  for  the  same  counties  of  which  they  were 
sbeiifl&,  and  then  enacts  or  orders,  that  ''  no  lawyer  in 
^  practice,  nor  sheriff  for  the  time  he  is  sheriff,  Mhall  be  re- 
<*  turned  nor  accepted /(/agA^io/*cotii}(fW    Themanda-  uwym 
tory  par^  as  to  lawyers,  extended  therefore  be  yond  the  ««"t^l^i('<'t) 
evil  recited;  but  neither  lawyers  nor  sheriffs  were  ex*  U9i\i\iiB 
presily  prohibited  from  being  chosen  for  ci  lies  or  boroughs  '^'  '' 
in  orout  of  the  counties.  This  nolumusclau»o  is  continu- 
ed the  same  to  the  12  R.  2.  when  the  words,  **  aut  altmu$ 
eomdUioms/*  are  omitted ;  and  though  they  are  inserted 
is  the  next  following  year,  yet,  from  the  end  of  the  1 3  K. 
X.  the  nolumus  clause  was  never  after  extenclecl  to  lawyers 
impliedly  or  expressly,  except  in  the  fifth  yi^nr  of 
^  when  it  was  revived  by  the  crown  to  Micurc  more  9^m.  p.  10, 
aiiy  the  extravagant  loan  f  required  of  the  pfoplf:  l^^^l\ 
9r  ^duxnuiz  out  men  of  learning  who  might  give  an  op|/<^.  <>''*^^w^. 
aooa  i>  :ike  measure.    But  thi.^  like  ail  arbitrary  innov^  va  ^^ 
iiin»>,  rpai*  immediately  cried  down  by  the  djjcetnin^  arwl  Jj^'"^* 
msioa  ^iT^z  rj  the  people.     The  rf:atriciion  atlernpt^cd  m  p.  j^.^. 
:tie    ]   o&ea.  4.  was  io  llax  from  being  popol^^r,  tliat  in  ^J^'  ^'  *' 
•  Ji*!i.  4.  im  oxBpiaiat  of  the  comm/>o^,  it  was^  enafi^fe^^ 
-tiaiitieniDtiiMniJa  :n£  ei4gcuoo  iiM>old  befreearMJindtSf^rerif^ 

"  \uTfi   r.ufes  tsuLa  "fiui  Ml  (kniinanee  ami  ant  *  <«af*ift*,  4  ftuif,  JS^ 

Sac  la  ane  xugnc  TUi«  me  j*?ar'  *  amiic  x^  til  ^xmtutn»9^  Mn%  -v   9-4^% 
yr  he  ^:mma  wicit  rim  iKiipi  *%€  2.  U  fiHfBXStmr  witH  lil  ni«wn«tf« 
■,  aoii   ill  paiHjittt  yf  ^jKtkHuvMt  vr  ntnitii»#«(  '(V  ;i<«*^ 
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The  recital  of  the  writ  extends  indeed  to  ^^  dwellers  with- 
in the  county  of  no  value;**  and  the  whole  *' commonalty* 
of  the  county  are  thereby  required  to  consent  and  em- 
power; and  that  word  seems  descriptive  of  other  persons 
besides  landholders,  because  it  is  applied  to  the  inhabi* 
tants  of  cities  and  boroughs;  who,  for  the  most  part,  must 
be  supposed  not  landholders,  nor  spoken  of  as  such.  But 
these  expressions  must  be  construed  according  to  their 
Object  of  subject  matter.  The  object  of  representation,  was,  that 
lioD.  the  people  should  impose  their  own  taxes.    Escuage, 

which,  if  uncertain,  was  assessed  in  respect  of  lands  held 
by  knight  service;  and  if  certain,  in  respect  of  lands  held 
by  socage ;  was  the  principal  tax  then  existing  which 
afiected  lands.    Kone  but  those  who  had  free  land  could 
therefore  be  called  upon  to  contribute  to  it.     Talliage, 
though  it  commenced  about  the  latter  end  of  the  reign  of 
Lytt  Hi»t     H,  g,  ^as  upon  the  towns,  and  was  a  tax  upon  personal 
sinci.Hirt/  property  only;  and  subsidy,  which  was  a  tax  upon  in- 
Rev.  p.  34.    cQuae,  whether  real  or  personal,  and  consequently  includ* 
ReT.  p.  «V.   ed  all  persons  of  any  property,  whether  their  income  arose 
from  free  land  or  land  of  base  tenure,  was  the  invention 
Reg.  R. «.    q{  Q^  much  more  recent  period.    From  these  considera-> 
tions,  as  well  as  from  the  circumstance  of  the  electioa 
being  directed  to  be  made  before  the  sheriff,  and  by  the 
persons  present  in  the  county  court,  we  cannot  but  assent 
to  the  doctrine  generally  laid  down ;   and  indeed  Mr, 
^vu  ^^     Prynne  himself,  in  the  4th  part  of  his  Parliamentary 
Writs,  seems  to  have  changed  his  former  opinion. 

There  are  some  persons  who  stigmatize  this  act  of  H.  6* 
with  the  reproach  of  aristocratic  principles,  and  think  that 
Sim.  p.  i-k  the  constitution  was  wounded  by  the  alteratif^*  If  how- 
ever the  recital  of  the  act  be  true,  which  has  never  been 
denied,  that  tumult  and  confusion  overbore  the  voices  of 
the  fewer  but  more  substantial  voters,  who,  from  the  inde^ 
pendence  of  their  situation,  were  more  deeply  interested 
in  the  choice  of  their  representatives ;  it  may  not  perhaps 
be  unreasonable  to  think  that  the  rights  of  election  were 
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preserved  rather  than  prejudiced  by  the  alteration.*  Mr*  Bi.  Com.  r. 
Justice  Blackstone  does  not  scruple  to  attribute  the 
greatest  calamities  of  Rome^  and  even  the  final  loss  of  its 
liberty  to  the  confusion  which  arose  in  the  public  elec- 
tions, by  indulging  too  large  a  number  of  persons  in  the 
participation  of  the  privilege  of  Roman  citizens. 

The  first  and  great  object  in  direction  to  the  sheriff  was,  Sheriff  d» 
the  representation  of  the  counties;  the  writ  gave  no  direc-  ^^gj^®"^ 
lions  as  to  the  mode  of  election  in  the  cities  and  boroughs.  Represent 
And  these  seem,  for  a  long  time  after  parliaments  were  citiw  and 
established^  to  have  been  left  altogether  at  the  mercy  of  borougbs. 
the  sheriff,  who,  though  he  was  directed  to  summon  citi-     '^ 
zens  and  burgesses  for  all  the  cities  and  boroughs  within 
bis  county,  yet  was  left  to  his  own  discretion  to  judge 
what  places  were  of  importance  enough  to  send  represen- 
tatives, or  were  rich  enough  to  pay  them.     It  has  been 
a  matter  of  controversy  amongst  the  antiquarians,  what 
places  came  within  the  description  of  boroughs/'  and  Bra.i&se^ 
whether  the  term  "  burgesses''  was  descriptive  of  burgage*  Co**i^*i09 
tenants  strictly  speaking ;  that  is,  of  persons  holding  by  p.  3- 1  Saik. 
burgage^enure,  according  to  the  definition  of  Littleton>  Horsham^' 
or  of  select  corporators  or  of  the  general  inhabitants  of  ^'* 
boroughs.   The  discussion  of  these  questions  seems  now 
a  matter  of  curiosity,  rather  than  use,  and  is  not  within  the 
Scope  of  this  treatise.     Whatever  powers  and  privileges 
the  people  might  have  had  under  the  Saxon  constitution, 
we  cannot  even  guess  at  them  sufficiently,  to  illustrate 
the  origin  of  parliamentary  representation,  from  so  remote 
and  dark  a  period.  Whether  **  borot^hs"  were  towns  en-  Borooghs. 
iranchised  merely  by  charters  of  immunity,  or  by  charters 

^  If  it  be  true  ai  recited  in  the  Preamble  to  the  stat  "  that  tamalt  and  3  H.  6 
coofoiioa  nerbore  the  voices  of  the  fewer  bat  more  substantial  voters/' 
then  the  voices  and  interests  of  the  commonalty,  and  the  more  substantial 
voters  most  have  been  at  variance  ;  admitting  that  to  be  the  case,  it  is  diffi- 
cult  to  saj  that  the  8th  H.  6.  by  restraining  the  right  of  voting  for  county 
BembeTB,  to  the  40s.  freeholders  only,  did  not  do  an  injustice  to  the  cora- 
voBAlty  dmeiUng  within  the  county,  by  thus  depriving  them  of  the  right  of 
lepiaKiiliBg  their  conflicting  interetts  in  ParliajDent    £o. 


242.  Bra. 
passim 
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of  incorporationy  and,  if  the  latter,  whether  such  incorpo- 
rations were  according  to  the  present  artificial  form  under 
which  they  now  exist,  are  inquiries  which  open  a  field 
for  learning  and  ingenuity,  but  do  not  help  us  in  the  pre- 
Simvid.        sent  State  of  things.    The  simplicity  and  plainness  of 
Pryn.  Par.'  Mr.  Prynne's  account  of  the  origin  of  representation, 
223^^&  *  ^    grounded  on  what  tve  know,  and  collected  from  records 
lbid.^1,     which  cannot  deceive  us,  plainly  shews  it  not  to  have 
arisen  from   any  charters  of  the  crown  conferring  the 
right,  nor  from  any  usage  antecedent  which  had  grown 
into  a  right  but  from  the  issuing  of  the  king's  writ  to 
such  cities,  boroughs,  and  cinque  ports,  as  were  intended 
to  have  the  privilege ;  and  this  extended  probably  to  all 
the  cities  and  towns  of  any  note  or  consequence  at  that 
time,  most  if  not  all  of  which  are  said  to  have  been  within 
Sincl.  Hist.]  the  king's  demesnes,  and,  as  such,  liable  to  arbitrary 
talliage  until  after  the  statute  de  taUiagio  non  concedendo. 
S5  £.  5.       What  those  particular  places  were  in  the  interval  between 
the  49  H.  3.  and  22  E.  1.  from  the  loss  of  the  writs  to 
the  cities  and  boroughs  during  that  period,  we  cannot 
know  with  certainty.    The  writs  to  the  cinque  ports  only 
remain  preserved.    We  have  seen  before  how  uncertain 
that  right  was  rendered  by  the  caprice,  indolence,  and 
partiality,  of  the  sheriffs. 

I  would  not  be  understood  to  mean,  that  because  par. 

liamentary  representation  in  its  present  form,  owes  its 

rise  to  the  king's  writ,  that  therefore  the  king's  writ  may 

at  this  day  issue  to  any  new  place  ;  or,  that  in  fact  all 

places  which  send  members  to  parliament  at  this  day, 

owe  their  privilege  entirely  and  purely  to  this  source. 

The  boroughs  of  Malton  and  Allerton  had  this  privilege 

revived  after  a  discontinuance  of  340  years.     Milborne 

Dec.  11,       I^ort,  Weobly,   Agmondesham,   Wendover,  Hartford, 

i74o.GlanT  Marlow,  and  other  boroughs,  owe  the  renewal  of  their 

Not  Pari,     rights  to  the  house  of  commons,  upon  whose  order  writs 

y,  1.  p.  «58.  jggygd  for  their  sending  members  to  parliament  after  a 

discontinuance  of  that  right  near  400  years.  Other  places, 

where  the  right  of  representation  is  corporate,  owe  their 
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priYilege  to  charters  granted  in  or  since  the  reign  of 
E.  6.  The  last  grant  of  this  kind  was  to  the  borough  of 
l^ewark,  by  the  charter  of  Car.  2.  which,  after  much  dis- 
cussion in  the  house  upon  the  legality  of  the  grant,  was 
established.  This  case,  however,  would  hardly  be  relied 
upon  to  justify  the  exercise  of  such  a  right  at  this  day. 
The  county  and  town  of  Monmouth,  and  the  counties  and 
contributory  boroughs  within  the  principality  of  Wales, 
the  palatinates  of  Chester  and  Durham,  and  the  two  Uni- 
versities, owe  their  privilege  to  act  of  parliament.  Mon- 
mouth, Wales,  and  Chester,  to  the  27  and  the  34  and  35 
H.  8.  The  palatinate  of  Durham  to  the  25  Car.  2.  c.  29. 
The  Universities  to  the  grant  of  Ja.  I. 

These  together  with  the  Scotch  members,  who  have 
come  to  parliament  since  the  union  of  the  two  kingdoms,  5  Ann.  c.  8. 
and  the  Irish  members  since  the  union  with  Ireland,  have  3.  c,  ^   " 
increased  the  number  of  the  representative  body  from 
about  300  in  the  reign  of  H.6.  to  658  members,  which 
compose  the  House  of  Commons  at  the  present  day,  viz. 

For  England  and  Wales,  at  the  time  of  the  union 
with  Scotland     ------- 

Two  members  for  each  of  40  counties  in  England      80 
Two  members  for  each  of  15  cities  and  towns  in 

Eng/flwd*  being  counties  of  themselves  -  -  30 
Two  members  for  each  of  177  cities,  boroughs,  and 

towns  in  England    ------  354 

One  member  +  for  each  of  5  boroughs  in  England        5 

*  The  cities  in  England  being  counties  of  themselves,  having  two  Sheriffs 
are  Briscul.  Corentry,  Lincoln,  London,  Glouce'-ter,  Norwich,  York,  and 
Chr^er.  The  foMowing  have  but  one  sheriff,  viz.  Canterburj,  Exeter, 
Lichfield,  and  Worcester. 

The  towns  which  are  counties  of  themselves,  are  Kingston-upon-Hul), 
Newcastle- upon-Tjne,  Nottingham,  Poole,  and  Southampton,  each  of  these 
have  but  one  Sheriff,  except  Nottingham,  which  has  two.  The  counties 
are  enumerated  in  the  schedule  stat.  3  G.  1.  c.  15. 

t  Abingdon,  Banbury,  Bewdlej,  Higham  Ferrers,  and  Monmouth* 
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Two  members  for  each  of  the  cinque  ports,  and 
their  dependencies  -        -        -        -        -        -16 

Two  members  for  each  of  the  Universities    .        -      4 
One  member  for  each  of  12  couniies  in  Wales       -     12 
One  for  each  of  12  boroughs,  &c.   in  Wales,* 
whereof  two  are  cities  of  themselves  -        -        -    1 2 


Total    -    513 

SCOTLAND. 
5  Ann.  c  8.  Bj  the  Act  of  union  with  Scotland,  (5  Anne  c.  8) 
30  members  were  added  to  the  House  of  Com- 
mons for  the  counties  and  stewartries  of  Scotland, 
and  are  enumerated  in  the  act  -        -        -        -    30 
By  the  same  act  there  are  for  the  royal  burghs      -     15 


Total    .    45 

IRELAND. 
S9&40G.3.  By  the  act  of  union  with  Ireland  two  members  were 

added  for  each  of  32  counties  in  Ireland   -        -    64 
Two  for  each  of  two  cities,  and  one  for  each  of  31 
cities,  towns  and  boroughs,  which  are  set  forth  in 
the  act    '        -        -        -        -        -        -        -    35 

For  the  university  of  Dublin        -        -        -        -      1 

Total  for  Ireland  100 
for  Scotland  45 
for  England  513 


Number  ofMembers  in  the  House  of  Commons  Total  658 

Bargenef*        ^*  Burgesses  have  been  considered  by  some  as  meaning 

In  S      L   "  burgage  tenants**  only ;  but  as  the  word  "  citizens,"  used 

in  the  writ,  meant  ''  inhabitants  of  cities,**  so  probably 

*^  burgesses**  meant  ''  inhabitants  of  boroughs ;**f  and 

*  In  Wales,  Carmarthen  is  a  boroagb,  being  a  county  of  itself,  and  has 
two  Sheriffs.  Haverfordwest  is  a  town,  being  a  count j,  and  has  one  Sheriff. 
,  .  t  Borough  imports  an  antient  town  of  principal  note,  which  enjoys  par- 
ticalar  privileges.    Lit.  1.  164.    Co.  lit  109.    Bn.  Tr,  ou  Boro.  t,  5 
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the  legislatnre,  in  several  instances,  has  considered 
**  burgesses'*  and  "  inhabitants'*  as  synonimous.  Thus,  in  InStatutci. 
the  statute  of  34  and  35  of  H.  8.  reciting,  that  the  '^  inha« 
bitants"  of  the  different  boroughs  contributed  to  wages, 
therefore  that  the  ''  burgesses'*  thereof  should  send' mem- 
bers to  parliament ;  and  the  statute  of  Ja.  1 .  in  privileging  ^><^*  ^  ^^« 
the  universities  to  send  members  to  parliament,  enables 
the  **  burgesses  "  thereof,  &c.  And  it  is  plain,  in  these 
instances,  that  the  word  must  apply  to  '^  inhabitants"  in 
general,  subject  always  to  the  exceptions  of  sex,  infancy, 
&c.  which,  in  all  cases,  must  be  tacitly  implied. 

In  ancient  charters  also,  granted  either  by  the  crown  Charters, 
or  other  lord,  as  in  the  case  of  Poole,  Alnwick  in  Nor-  l^^^^' 
thumberland,  Bridgnorth,  and  a  variety  of  other  places,  1  ^ »•  60. 
the  term  burgesses  is  general,  and  means  ''  inhabitants ;"  ^' 
and  the  privileges  granted  to  ''  burgesses"  of  herbage, 
common,  8cc.  is  used  in  many  places  by  the  inhabitants  at 
large.    And  by  the  decisions  on  such  rights  of  election^  Dectsiona. 
as  have  depended  upon  the  construction  of  the  word  ca's^j^" 
"  burgesses,"  except  in  particular  cases,  where  the  mean-  p.  42. 
ing  of  it  is  restrained  by  local  usage,  or  the  context  of  a  York'ca. 
last  determination,  it  is  now  settled  to  mean  "  inhabit-  ^  Jo"'-  p. 
ants."  Dr.  Brady  considers  this  construction  as  grounded  Com.  r!i 
on  a  mistake,  always  referring  it  to  a  corporate  mean-  ^'^-J-^* 
ing,  and  as  descriptive  only  of  the  governing  part  of  alsosDoui. 
boroughs.     And  even  the  word  "  commonalty"  he  consi-       • 
ders  in  its  original  meaning  as  descriptive  of  corporate 
persons  only.  Grounding  himself  upon  the  word  "  com- 
munitas,"  which  he  says  meant  a  corporation,  and  was 
always  so  used  in  the  charters  which  principally  in  the 
12th  century  were  granted  to  the  boroughs  and  cities. 
And  he  even  goes  so  far  as  to  assert  that  Selden,  Sir  R. 
Cotton,  and  Sir  E.  Coke,  were  mistaken  in  the  meaning 

Some  boroughs  are  incorporate,  some  not  incorporate.  Co.  Lit  108.  b. 
Hob.  15.  Though  bj  L.  Coke,  boroughs  cannot  take  privileges  unless  tbej 
arc  incorporate.    12  Co.  ISl.  Brady  1.  passim. 
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of  the  word  *^  commnaitas/'  and  that  from  that  mistake 

in  a  great  measure,  the  decisions  extending  the  right  of 

election,  to  any  other  than  corporators  have  arisen .     Be 

that  as  it  may,  we  have  no  reason  to  regret  it  at  this  day, 

nor  is  there  any  fear  lest  the  right  of  election  should  be 

narrowed  again  or  in  doubtful  cases  be  restricted,  by  so 

tight  an  interpretation  of  that  word.    The  committees 

have  acknowledged  it  as  a  maxim,  in  the  administration  of 

this  branch  of  justice,  to  enlarge  the  right  as  far  as  seems 

consistent  with  public  peace  and  an  independent  exercise 

of  the  franchise  that  is  to  householders  paying  rates.     In 

some  cases,  partly  by  the  usage  of  particular  places,  partly 

by  positive  resolutions  of  the  House  of  Commons,  it  has 

DoogLS.  ▼.  been  modified  or  restrained  by  some  qualification  annexed 

Seafmrd  Ca.  ^q  ^j^ .   sometimes  to  mean  inhabitants  "  householders ;" 

boro.  C«.      sometimes  inhabitants  '^  paying  scot  and  lot ;"  the  mean- 

y!*Dorchei-  *"8  ^^  which  last  expression  being  very  vague,  and  but 

tcr  Ca.  s.     little  known,  has  been  construed, "  paying  to  the  parochial 

note  Gj       taxes"  under  the  stat.  of  43  Eliz.     In  other  instances,  the 

Poole  Ca.     word  has  been  left  at  large,  and  has  been  construed  to 

8  Dougi.  ° 

258,  S75.  mean  **  commonalty;"  so  that  as  the  commonalty  of  the 

whh  Sc  ^^  counties  chose  the  knights  of  the  shire,  so  the  commonalty 

coses  col-  of  the  cities,  boroughs,  and  cinque  ports,  chose  their 

Corpora-  citizens,  burgesses,  and  barons,  to  represent  them    in 

jions.  Parliament.    In  some  cases,  burgesses  are  a  description 

Ca-SDong.  of  corporators,  and  extend  to  non-resident  persons  as 

171.  Had-  ^gU  g^  inhabitants,  as  will  be  shewn  more  at  large  in  a 

nor  Ca.    1  '  ^ 

Dougi.sir.  subsequent  chapter. 

See  argil-  Iq  the  particular  instances,  where  burgesses  mean 
n^Dt.iFra.  burgage  tenants,  the  right  of  voting  having  been  con- 
fret.  Ca.  tinually  confined  to  the  inhabitants  of  those  houses  which 
l3*  Ravnf  ^^'^  existing  when  the  privilege  commenced,  and  to 
9M.  those  built  upon  the  old  scites,  hath,  in  length  of  time, 

been  considered  as  annexed  to  the  soil.  At  least  this 
seems  much  more  probable,  than  that  it  should  have 
been  a  territorial  right  in  its  commencement ;  the  writ 
tending  strongly  to  disprove  that  supposition. 
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Hie  exclusive  jurisdiction  usually  enjoyed  by  cities  and 
borou/2^hsy  which  were  summoned  to  send  members,  gave 
rise  to  the  sheriff's  issuing  his  precept  to  the  principal 
magistrate  in  the  borough,  for  electing  citizens  and  bur- 
gesses to  represent  such  places,  instead  of  presiding  there 
himself.  The  neglect  of  the  sheriff,  however,  in  not  duly 
sammoaing  them  having  increased,  called  for  the  inter- 
ference of  the  legislature,  and  it  was  therefore  provided 
by  the  5  R.  2.  c.  4.  that  in  case  any  sheriff  should  thence-  5  It  2.  c.  4. 
forth  be  negligent  in  making  his  return  of  writs  of  Parlia- 
ment, or  leave  out  of  the  return  any  city  or  borough, 
which  of  old  time  used  to  send  members  to  Parliament^  he 
should  be  punished  in  manner  as  was  accustomed  in  time 
past.    This  operated  as  little  more  than  an  admonition  to 
tbesberiff  for  want  of  an  express  sanction  in  caseofdis-  7'H.4.c.i5. 
obedience,  and  was  therefore  followed  up  at  intervals  with  23H.6.c!i4 
some  trifling  penalties  in  a  few  feeble  statutes,  till  after  ^  ^  8  W.  3. 
the  Revolution,  when  the  minute  and  mechanical  part  of 
elections  (on  the  observance  of  which,  much  of  the  spirit 
and  freedom  of  election  depends)  was  more  amply  pro- 
vided for,  and  rendered  the  sheriff,  what  he  was  origin- 
ally only  meant  to  be,  a  mere  minister,  as  to  the  mode  of 
executing  the  writ  of  summons.     The  statutes  are  refer- 
red to  more  particularly  in  the  subsequent  parts  of  the 
treatise  to  which  they  belong. 

Tlie  writ  is  an  original  writ,  which  cannot  be  enlarged,  4  last.  10. 
restrained,  or  varied,  in  any  material  point,  but  by  Act  of 
Parliament.*  Lord  Coke,  in  his  2d  Inst,  calls  it  a  writ  in  2  inst.  40. 
the  nature  of  a  commission  ;  by  which  one  should  be  led  j^'*-^'"-^''- 
to  imagine,  that  it  is  distinguishable  in  some  quality  from 
an  original  writ.  And  doubts  have  been  entertained,  pro- 
bably from  this  expression  of  Lord  Coke,  and  from  this 
writ  not  being  inserted  in  the  register  of  writs,  whether 
such  is  an  original  writ  or  not.     But  if  it  be  a  writ,  it 
must  be  an  original  writ,  as  issuing  out  of  the  king's  court 

•  5  R.  2.  c.  4.     7  H.  4.  c.  15.     23  H.  6.  c.  14. 
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of  chancery,  and  as  contradistinguished  from  judicial 
writs  issuing  by  way  of  process ;  and  it  clearly  is  a  writ, 
though  in  the  nature  of  a  commission.  In  fact,  all  the 
The  Dig.  king's  writs  are  in  the  nature  of  commissions  ;  inasmuch 
•^*4\'in.V.  ^^  ^^^y  ^^^  ^^^  written  precepts  or  authorities  under  the 
tf.  p.  545.  king's  seal,  directed  to  some  inferior  officer,  minister,  or 
subject,  to  do  some  act,  matter,  or  thing,  specified  in 
such  instrument.  The  only  distinction  between  this  writ 
and  other  original  writs,  is,  that  the  latter  issue  on  the 
complaint  and  at  the  request  of  the  subject,  in  order  to 
institute  a  suit,  whereas  the  election  writ,  for  the  summons 
of  a  Parliament,  issued  formerly  ex  mero  motu  of  the 
king,  and  not  on  any  special  application  of  the  subject. 
And  at  this  day,  as  far  as  the  choice  of  the  particular 
time,  witlun  the  period  of  three  years,  is  at  the  king's 
pleasure,  it  may  be  said  to  issue  ex  mero  motu ;  but  on 
vacancies,  during  a  Parliament,  it  issues  of  necessity  upon 
the  suggestion  and  warrant  of  the  speaker.  Lord  Coke's 
expression,  therefore,  seems  to  import  nothmg  more  than 
a  description  equally  applicable  to  all  other  original  writs ; 
or,  at  most,  as  descriptive  of  a  distinct  species,  which  is 
included  within  the  general  term  of  original  writs.  In 
1  Inst 73.  b.  speaking  of  them  in  his  ist  and  4th  Institute,  he  does 
not  add  the  descriptive  words  used  in  his  ad  Institute. 
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TROCEEDIK6S   PREVIOUS   TO   ELECTIONS    FOR   COUNTIES. 

CHAP.  I. 

Sect,  i .     Of  the  issuing  of  the  Writ. 

In  order  to  give  a  complete  view  of  this  subject,  it  is 
necessary  to  investigate  the  whole  of  the  proceedings, 
from  the  warrant  for  issuing  the  writ  to  the  return  of  it 
into  chancery. 

The  calling  of  the  parliament  into  actual  existence,  ofcallbz  • 
depended  originally  entirely  upon  the  will  of  the  crown,  parirunent. 
The  convention  parliament,  and  the  parliament  at  the 
revolution,  were  self-erected,  the  throne  being  vacant^ 
and  arose  from  necessity,  which  supersedes  all  law. 
The  parliament  originally  was  summoned  pro  re  natd,  sini.p.i4o^ 
merely  for  a  particular  purpose,  generally  that  of  assess-  Vide  i  Bl. 
ing  an  aid  or  scutage,  and  was  then  immediately  dis- 
solved, and  summoned  no  more  till  the  necessities  or 
the  humour  of  the  crown  again  impelled- or  induced  it 
to  exert  its  prerogative.    But  as  there  were  privileges  as  ^  -  \  « 
well  as  burdens  annexed  to  this  attendance,  and  amongst  Pryn.  Par. 
others,  none  so  valuable  as  that  of  laying  the  grievances  ^^^dpt. 
of  the  people  before  the  throne,  and  seeking  redress  for 
them,  it  soon  became  an  object  of  importance  to  the 
people  to  secure  a  periodical  convention,  in  which  their 
representatives  might  exert  that  privilege.    This,  there-  Sim.p.i4i. 
fore,  occasioned   a  very  early  statute,   by  which  the  4E.3.c.i4. 
crown  was  bound  to  call  a  parliament  once  at  least  in  liaments. 
every  year ;  and  this  having  been  attended  to  with  less  bri>e*breit* 
punctuality  than  was  consistent  with  the  general  liberty,  1745.  vol.  i. 
occasioned  a  second  statute  to  the  same  effect,  in  the  seq.475. 
same  reign.  eoE.3.c.io. 

These  statutes  did  not,  as  is  commonly  supposed,  limit 
the  duration  of  the  parliament  to  one  year,  but  only  regu* 

C  2 
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S«c*-  !•  lated  the  time  of  intermission.  There  was  no  particular 
period  6xed  for  their  duration.  Thus  it  remained  till  a 
much  later  and  more  active  period  of  our  history,  when 
T)oration  the  duration  of  parliament  was  extended  to  three  years, 
years.  unlcss  dissolved  sooner.     But  this  statute  was  afterwards 

16  Car.  1.  c.  repealed,  though  by  the  same  repealing  statute  the  inter- 
bji6Car.2.  mission  between  any  two  parliaments  was  extended  from 
^'  ^*  one  to  three  years,  but  limited  so  as  not  to  exceed  the 

latter  period.  Soon  after  the  Revolution,  however,  the 
6  W.  &  M.  duration  of  parliaments  was  again  extended  to  three  years, 
^'  '  unless  dissolved  sooner ;  and  as  the  policy  of  the  country 

iG.i.ci.  became  enlarged,  and  required  additional  vigour  and 
c. 2. slat. 38.  consistency,  which  was  not  to  be  expected  from  so  fre- 
pariia.         quent  a  change  of  the  great  council  of  the  nation,  the 
meuti.         existence  of  parliaments  was  lengthened  to  seven  years, 
subject  to  an  earlier  dissolution  by  the  crown.  *    But  the 
period  of  intermission  continued  limited  to  three  years. 
Parliament    As  the  law  therefore  now  stands,  the  crown  must  summon 
aTromoned    ^  parliament  before  the  expiration  of  three  years  from  the 
within  3       dissolution  of  a  former  one.    When  the  crown  has  deter- 
^^*£wes  2.    niined  to  call  a  parliament,  a  warrant  or  bill  issues,  signed 
,  Warrant  for  by  the  king,  and  addressed  to  the  lord  chancellor  or 
'writ  on  ge-    keeper  of  the  great  seal,  directing  him,  upon  the  receipt 
ncral  dec-    thereof,  "  to  cause  such  and  so  many  writs  to  be  made  and 
Vid.Ap.      sealed,  under  the  great  seal,  as  has  been  used  and  accus^ 
sfm^fromp!  ^omedJ'    Upon  this  authority  the  writs  are  made  out,  and 
142  to  148.    are  directed  respectively  to  the  sheriffs  of  counties  ;  the 
directed.      chanccUor  of  the  duchy  of  Lancaster',  the  bishop  of  the 
H.  B.  87.      county  palatine  of  Durham,  or  his  temporal  chancellor  ; 
the  chamberlain  of  the  county  palatine  of  Chester,  his 
lieutenant  or  deputy  ;  to  the  constable  of  the  Castle  of 
Dover,  and  the  lord  warden  of  the  Cinque  Ports,  or  his 

1  Bl  Com         *  Blackstone  notices  this  as  shewing  the  vast  authority  of  pariiament* 
p.  189.  ^^^^  ^^^  ^^^y  iame  house  which  was  chosen  for  three  years,  enacted  its  own 

continuance  for  seven. 

On  the  demise  of  the  crown,  the  parliament  meets  and  sits  immediately, 
«  and  contiuues  a  parliament  for  six  months  longer,  unless  previously  dis- 

solved by  the  successor.    37  G«  3.  c.  127.    Vid.  observations  on  this  sub- 
ject. Appendix. 
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deputy  ;•  aod  in  order  to  prevent  delay  or  cabals,  and  to     S<ict.  1. 
preserve  uniformity  throughout  the  kingdom,  the  chan- 
cellor is  required  by  statute  to  issue  the  writ  with  as  much  c.  25. 
expedition  as  may  be ;  and  that  there  may  be  due  time 
for  proper  choice,  it  is  expressly  enacted,  that  there  shall  f^  ^•^^  ^" 
be  f  forty  days  between  the  teste  and  return  of  the  writ,  andreturo. 
Tliif  time  was  settled  probably  by  analogy  to  the  practice 
established  by  the  charter  of  King  John,  whereby  it  was 
agreed,  that  the  prelates,  nobles,  and  barons  of  the  realm, 
should  be  summoned  to  council  forty  days  before  the 
time  of  their  meeting.     But  the  issuing  of  the  writ  by 
the  chaocellor  is  only  upon  the  first  summons  of  the  par-  On  viciucj 
liament;  for  when  the  parliament  is  sitting,  so  jealous  is  issued  bj 
it  of  its  privileees.  that  it  takes  the  power  of  issuing  the  »pc«ker  if 

n         ,  .      .  .J  T-  1        parliaracnt 

warrant  for  the  writ  mto  its  own  hands,  rormerly^  sitting. 
when  the  constitution  was  yet  in  an  unsettled  state,  the 
issuing  of  the  writ  was  regulated  entirely  by  the  lord 
chancellor.  But  so  early  as  in  the  year  1580-1,  when  18  March 
perhaps  the  prerogative  was  at  the  highest,  the  commons 
resolved,  "  that  during  the  sitting  of  this  court  there  do 
**  not,  at  any  time,  &ny  writ  go  out,  for  the  choosing  or 
"  returning  of  any  knight,  citizen,  burgess,  or  baron, 
*'  without  the  warrant  of  this  house,  first  directed  for 
^  the  same  to  the  clerk  of  the  crown,  according  to  the 

*  Tbis  was  formerly  the  practice*  but  the  mode  at  present  adopted  on 
t}ie  disaolulion  of  pariiaroeot,  is  an  order  made  by  the  king  in  council,  com- 
Maoiiing  tbe  lord  chancellor  of  Great  Britain  to  cause  the  great  seal  to  be    Order  by 
afixed  to  a  proclamation  for  that  purpose,  which  at  the  same  time  an-   l^ing  in 

the  royal  pleasure  for  dissolving  the  old  and  convening  a  new  par-  *^^""<^''  ^"^ 
This  is  accompanied  by  another  order,  made  aiko  by  the  king  in  Son«*™ 
cooncil,  vhkh  (after  adverting  to  the  royal  proclamation  fur  tbe  dissolution 
of  pariiainent)  state?,  that  his  majesty  is  pleased,  with  the  advice  of  his 
privy  coaocii,  to  order,  that  the  lord  high  chancellors  of  Great  Britain  and 
Ireland  do  cause  writs  to  be  issued  for  calling  a  new  parliament,  to  meet  at 
tbe  place  and  time  directed  by  such  order. 

In  the  execution  of  tbe  king's  command*,  thus  notified  to  him  under  the   Sheriff  a 
great  seal,  the  sheriff  acts  but  as  a  ministerial  officer ;  he  is  not  to  judge  of   miiiiftterial 
ibr  legality  or  illegality  of  tbe  writ ;  the  great  seal  is  a  sufficient  warrant,   ^^^  a  judi- 
and  obBges  bira  to  tfce  execution  of  it ;  "  nor  is  he  liable  to  be  questioned    JJ*^?^f*'* 
*  for  tbe  same,  although  the  writ  be  not  according  to  law,  whereof  be  is 
••  not  tbe  judge." 

t  This  intexral  is  now  by  pnctice  fifty  days.    See  2  Hats. 
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Sect.  1.     «  aiicient  jdrisdiction  add  authority  of  this  house,  in 
^  that  behalf  accustomed  and  used/'    This  apparently 
Sffr7  confined  the  poWer  to  the  actual  sitting  of  the  house, 

and  left  the  chancellor  to  issue  them,  during  the  recess 
^Feb.i67t-  of  parliament )  but  in  1672-3,  the  house  resolved  the 
meaning  of  the  former  resolution  to  be,  that  from  thejirst 
day  of  sitiingy  tphether  actually  sitting  or  nof,  the  house 
Grey's  De-  had  the  power  of  ordering  the  writ  to  issue,  and  it  has 
p.  6,'  always  exercised  the  right  since  that  time.  And  in  ordef 

10  G^s'*'     ^^^  better  to  stipply  any  vacancies  that  may  happen 
c.  41.  during  a  prorogation  or  an  adjournment,  and  that  the  full 

Dnring  re-    number  of  membefs  may  be  present  at  its  meeting,  and 
ceis.  partly  to  prevent  long  contests,  it  is  provided  by  statute, 

that  if  the  house  be  prorogued  or  adjourned  for  twenty 
Vid.  appen-  days  or  more,  and  a  tnembei*  dies  during  the  interval,  on 
1^5/*  certificate  thereof  in  writing  froiH  two  members,  the 
Dittu  p.7.  speaker  shall  make  but  his  warrant  to  the  clerk  of  the 
*  crowii  to  issbe  a  new  \^it,  having  first  given  fourteen 
15  G.  3.  ^^7^  notice  of  his  intentioh  in  the  London  Gazette.  But 
c  36.  lis  this  was  unnecessary  where  there  were  not  fourteen 

Unlcsswith-  ^^7^  ^^  come  to  the  next  meeting  of  parliament,  it  was 
in  14  days    etiacted,  that  such  writ  need  not  issue,  unless  fourteen 
jng»i.s.       days  would  expire  from  the  tinie  of  delivering  the  certi- 
Bjrpeerage.  fi^j^tfe^  before  the  uext  meeting ;  tod  as  vacancies  by 
peerage  during  the  intervals  of  parliament  were  unpro* 
vided  for>  it  is  by  the  last  mentioned  act  also  ordained, 
that  on  a  prorogation  or  adjounuafiiit  of  twenty  days  or 
more,  the  speaker,  on  certificate  in  writing,  signed  by 
two  members,  of  any  vacancy  by  a  member  of  the  house 
becoming  a  peer,  shall  issue  his  warrant  for  a  writ,  giving 
Appen.p.6.  fourteen  days  notice,  as  in  case  of  death,  if  there  are 
fourteen  days  to  run  from  the  time  of  delivering  the  cer- 
tificate to  the  meeting  of  parliament.    And  by  24  6,  3. 
c.  26.  the  prb visions  of  the  former  acts  are  extended  to 
\      any  vacancy  happening  previous  to  (Ae  recess,  provided 
the  writ,  under  which  the  former  member,  whose  seat  is 
**^  ^'       become  vacant,  shall  have  been  brought  into  the  crown 
office  15  days  before  the  end  of  the  last  sitting  of  the 

» 
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boose  of  commons,  and  so  that  the  new  writ  may  issue  ,  Secti«  ^ 
before  tbe  next  sitting  of  the  house  after  the  application, 
and  so  that  no  petition  against  the  election  of  the  mem- 
ber whose  seat  is  become  vacant,  was  depending  at  the 
time  of  the  laijt  prorogation  or  adjournment.    And  to 
prevent  any  delay  by  the  death  or  absence  of  the  speaker 
out  of  the  realm,  or  bis  seat  becoming  vacant,  he  is  em- 
powered and  required  by  an  instrument  under  his  hand 
and  seal  to  appoint  not  more  than  7  nor  less  than  3  mem-  7_or  3  mem- 
bers, and  to  authorize  them  or  any  one  of  them  to  act  pointed  by 
in  sucb  cases,  which  appointment  shall  continue  valid  ^^^^^'  ^^ 
QBtil  the  dissolution  of  the  parliament  in  which  it  shall  of  his  death 
be  made,  notwithstanding  the  speaker's  death  or  vacating  out^on^e^ 
bis  seal^  provided  the  members  be  not  reduced  to  fewer  ^*i°^ 
than  three  actual  membersi  and  then  a  new  appointment 
10  be  made. 

Where  the  writ  has  isssued  improperly,on  asupposition  Sapeneding 
that  a  member  was  dead,  who  in  fact  was  not,  or  where  ^^^  ^"^ 
directed  to  the  sheriff  of  one  county  only,  the  borough 
ying  in  two  counties,  or  where  one  of  the  returning  Jonrn.  14. 
officers  was  dead,  and  there  was  not  time  for  the  election  fbjjf «  ga. 
of  another,  the  house  has  ordered  the  messenger  of  the 
great  seal  to  forbear  delivering  the  writ,  or  a  supersedeas 
to  issue :  so  where  the  writ  was  directed  to  the  sheriff  of  F„r  misdi- 
a  wrong  county.    But  where  the  writ  was  directed  to  tbe  ^^^^^^^o'l 
bailiff  and  burgesses,  the  bailiff  being  only  the  lord's 
minister,  and  not  the  returning  officer,  and  the  right  of  Where  not. 
voting  being  in  the  burgh-holders,  and  not  in  the  bur- 
gesses at  large, yet  the  misdirection  was  held  not  to  vitiate 
tbe  writ;  and  though  delivered  to  another,  and  not  to  the  GUnv.  ss, 
bailiff  and  the  burgh-holders,  yet  tbe  election,  under  the  q  ^  *"*'^ 
writ  so  misdirected  and  delivered,  was  held  good;  and 
where  a  particular  place  by  its  corruption  or  otherwise, 
has  incurred  the  displeasure  of  the  house,  the  issuing  of 
the  writ  is  often  suspended  by  order  of  the  house,  as  in  Suspending 
the  Hindon  and  Shaft^bury  cases;   and  this  power  the  ^J)^^'^* 
house  has  used  for  a  long  series  of  time. 
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Sect  1.  By  the  53  G.  3.  c.  89.  the  messenger,  or  pursuivant  of 
/  "^  the  great  seal,  must,  after  the  receipt  of  the  writs,  forth- 
appendfr?^*  cpiM,  carry  such  of  the  said  writs  as  shall  be  directed  to 
'  the  sheriffs  of  London,  or  sheriff  of  Middlesex,  to  the 
respective  ofhces  of  such  sheriffs,  or  sheriff;  and  all  such 
other  writs  to  the  General  Post  Office  in  London,  and  there 
deliver  the  same ;  which  writs  shall  be  forwarded,  free 
from  the  charges  of  postage,  by  the^rs^  post  or  mail  after 
the  receipt  thereof,  directed  to  the  proper  officer  or  offi- 
cers, to  whom  the  said  writs. shall  be  respectively  direct- 
ed, and  to  no  other  person  whomsoever,  who,  on  the 
receiptthereof  must  give  an  acknowledgment  in  writing 
to  the  person  delivering  the  same,  setting  forth  the  day 
and  hour  on  which  it  was  delivered,  which  receipt  shall 
be  transmitted  to  the  post  master  general,  and  by  him  or 
his  deputy  entered  in  a  proper  book  to  be  kept  for  that 
purpose,  which  may  be  inspected  by  persons  interested 
in  such  elections. 

Sect,fi.  All  persons  wilfully  neglecting,  or  delaying  to  deliver 

or  transmit  any  such  writs,  or  accepting  any  fee,  in  vio- 
lation of  the  act,  are  guilty  of  a  misdemeanour. 


Carriage  of      As  the  messenger  of  the  great  seal  was,  before  the  pass- 

H.  B.  93.      '°g  of  this  act,  responsible  for  the  due  delivery  of  the  writ, 

any  one  might  have  had  the  carriage  of  it,  to  whom  he 

chose  to  entrust  it;*  and  where  it  was  moved  to  be  a 

Resolution  *  Febraarj  1772,  the  house  of  commons  resolved,  that  V.  M.  esq.  (who 
of  the  house  y^^^^  ^^^j^  ^  candidate  at  a  former  election,  but  not  stated  to  have  been  one 
V.  M.  esq  ^^  ^^^  journals,)  having  taken  the  writ  from  the  messenger,  who  %vas  sent 
H.  B»  99.  down  to  deliver  the  same  to  the  sheriff,  and  having  delayed  the  delivery 
101.  thereof  for  fifteen  days  is  thereby  guilty  of  a  violation  of  the  law,  and  a- 

breach  of  the  privilege  of  this  house. 

At  a  former  election  for  Weymouth  and  Melcombe  Regis,  the  writ  was 
delivered  to  the  Duke  of  Cumberland,  a  petition  was  presented  for  a  new 
election,  the  committee  determined  that  the  election  was  not  void  on  that 
account,  but  they  represented  it  to  the  house,  and  a  motion  was  made  upon 
it,  by  Mr.  Horner^  which  was  uot  carried,  and  the  house  took  no  further 
notice  of  it. 
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coDtempt  to  have  trusted  the  carriage  of  the  writ  to  a  can-     Sect  1. 
didate,  it  was  resolved  in  the  negative ;  but  it  is  expressly  *      "^"^^ 
provided,  that  it  shall  be  delivered  to  the  proper  officer  to  ^711"^*"' 
whom  the  execution  of  the  writ  belongs,  and  to  no  other;  7  &  8  W.  3. 
and  every  such  officer,  upon  the  receipt  of  the  writ,  shall  ^'^'  '*  ^' 
indorse  the  day  he  received  the  same ;  where  the  writ  Delivery  of 
had  been  delivered  to  the  candidate  himself,  the  party  p.* 7^."°"^ 
delivering  it  was  committed  by  the  house. 

In  comity  elections,  the  writ  no  farther  directs  the  time.  County 
place,  and  manner  of  election,  than  by  the  following  ^h^J'^"^ 
words :  '*  Proclamation  being  made,  8cc.  in  your  next  writ. 
"  county  court,  to  be  holden  after  the  receipt  of  this  our       '^'  ^'^  ' 
**  writ:"  and  "  that  the  election  in  your  full  county  so  h.C  3. 
''  made  distinctly  and  openly,  vnder  your  seal  and  the 
**  seals  of  those  who  shall  be  present  at  such  election,  you 
**  do  certify  to  us  in  our  chancery  at  the  day  and  place 
'^  aforesaid,  without  delay,  remitting  to  us  one  part  of  the 
*^  aforesaid  indenture,  annexed  to  these  presents,  together 
*'  with  this  writ."     But  a  great  latitude  being  left  in  the  By  statute, 
sheriff  as  to  the  execution  of  it,  made  it  necessary  to  pre- 
scribe the  time  of  his  proceeding  to  election,  so  as  to 
insure  its  being  done  openly,  and  therefore  he  is  directed 
by  statute  to  go  to  election  between  eight  and  eleven  in 
the  morning.    As  the  law  then  stood,  the  sheriff  was  com-  *3  H.  6. 
pellable  to  proceed  to  election  at  the  next  county  court,  tweenSand 
however  soon  it  might  be  after  the  receipt  of  the  writ,  ^^* 
which  sometimes  prevented  due  notice  being  given  to  the 
freeholders;  and  therefore  it  was  qualified  by  enacting,  75^  3  w  5 
that  if  tlie  next  county  court  happened  on  the  day,  or  c.  25.  s.  3. 
within  sir  days  after  the  day  of  receiving  the  writ,  then  nient^o? 
the  sheriff  should  adjourn  the  same  court,  giving  ten  days  county 
notice  of  the  time  and  place  of  election ;  and  that  the 
election  should  proceed  de  die  in  diem,  till  all  the  free- 
holders present  have  polled,  and  should  not  protract  the 
election  by  unnecessary  adjournment.     And  the  time  of  Adjourn- 
adjournment  not  having  been  particularly  specified  by  the  ^^"^  ^^  ' 

former  Act,  was  afterwards  expresslv  limited  to  sixteen  «Jay%  is  G. 

'^        "  2.C.18.8.10. 
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Sect.  1.     days  and  no  longer."^    But  by  the  25  G.  3.  the  time  ia 

narrowed ;  this  statutef  has  made  the  election  of  knights 

c.  84.  s.  4.    of  the  shire  no  longer  to  depend  upoq  the  time  when  the 

Not?ce^or      °^^^  county  couTt  would  be  held  in  regular  coursei  but 

prociania-     requires  the  sheriff,  within  trco  days  after  the  receipt  of 

Uon.^*^**^  the  writ,  to  cause  proclamationX  at  the  usual  place  ot 

election,  of  a  special  court  to  be  holden  there  for  the  pur« 

pose  of  such  election  only\  any  day  eitcept  Sunday,  not 

later  than  the  sixteenth  day^  nor  earlier  than  the  tenths 

from  the  day  of  making  such  proclamation,  ||  and  to 

*  In  Yorksliire,  to  give  tlie  freeholders  time  to  assemble  un  the  day  of 
election,  without  breaking  in  upon  the  Sunday,  it  is  directed  that  the  C6ut)t7 
court  shaU  be  held  on  a  Wednesday,  and  no  other  day.    It  used  to  i>e  held 

S5  G,3,         on  a  Monday.    7  &  8  W.  3.  c.  25.  t.  9. 

1  Peckw* 

50^^        *  t  This  act  being  directory,  the  committee  did  not  consider  the  non-com* 

pliance  of  any  form  prescribed  by  it  as  sufficient  to  make  the  election  void. 

Sim.  p.  153.      ,|  That  a  certain  notice  should  be  given  to  electors  is  highly  necessary. 
And  to  have  relaxed  in  the  smallest  degree  the  strict  rule  prescribed  by  the 
Taun.  case,    law,  would  have  been  to  open  a  door  to  frauds  and  evil  practices  of  all 
1  Peck.  431   kinds. 

tice  not      '      ^  ^*"^  ^^  notice  cannot  be  cured  by  consent  of  the  can  Jidatcs  to  take 
cured  by        *  po'^  without. 

consent.  All  notices  of  the  time  and  place  of  any  election  for  members  to  5erve  in 

^%r'  t         parliament  shall  be  publicly  given  at  the  usual  place,  or  places,  between  8 
c  54.*  s  1       o'clock  in  the  forenoon  and  4  in  the  afternoon,  from  the  35th  of  Oct.  to  25th 
3  Lad  Sea-    March  inclusive,  and  between  8  o*clock  in  the  forenoon,  and  6  o'clock  in  the 
ford  caso  1.   afternoon  from  25th  March  to  25th  of  Oct.  inclusive,  and  not  otherwise. 
If  this  statute  be  not  observed,  the  election  is  void. 

§  If  the  meeting  be  called  for  the  purpose  of  county  business  generally 
and  the  election  there  held,  whereby  the  electors  shall  be  taken  by  surprise, 
such  election  would  be  Toid.    See  the  Stafford  case*  Post.  p.  94. 

II  So  that  a  county  election  cannot  be  delayed  longer  than  the  18th  day» 
nor  can  it  by  law  commence  sooner  than  the  11th  day  from  the  receipt  of 
the  writ,  (i.  e.)  r«'ckoning  the  day  of  the  receipt  of  the  writ  by  the  sheriff* 
inclusive,  and  the  duy  of  election  exclusive. 

19  G.  9«  1*^c  notice  prescribed  to  be  given  by  the  returning  officer  in  cities,  &c. 

c.  S8.  ft*  7.  being  counties  of  themselves,  is  expressly  stated  to  be  exclusive  both  of  the 
day  of  the  receipt  of  the  writ  and  of  the  day  of  election.  But  as  far  as 
relates  to  boroughs,  it  has  been  decided,  that  one  of  those  days  shall  be 
reckoned  exclusive  and  the  other  inclusive.  Neither  the  7  and  8  W.  3. 
nor  the  25  G.  3.  lays  down  any  positive  rule  with  respect  to  counties. — 
H.  B.  159. 3  Lad.  Seafurd  case,  1785. 


Chaf.I.]  for  counties.  -j; 

proceed  then  and  there  as  at  a  county  courts  or  adjourned     ^^^  i* 
coantj  court,  under  the  laws  in  being.   The  place  of  elec- 
tion,  which  must  always  be  a  circumstance  of  great  im*  elecdon, 
poriance,  was  left  entirely  at  the  discretion  of  the  sheriff 
himself,  who  seems  formerly  not  to  have  been  restrained 
from  holding  his  court  where  he  pleased ;  and  therefore  it 
was  enacted,  that  the  county  court  should  be  hdd  at  the  1%^^Y/' 
moft  public  and  usual  place  of  election*  within  the  county, 
where  it  hath  been  usually  held  for  forty  yean  last  past,  f 
And  the  sheriff  is  thereby  forbid  to  adjourn  the  court  to 
any  other  place,  without  consent  of  the  candidates.  But, 
in  the  county  of  Hampshire,  be  may  adjourn  from  Win- 
chester, to  Newport  in  the  Isle  of  Wight,  at  the  request  of  ^^'  ••  ^^• 
one  of  the  candidates.    And  so  essential  is  the  place  of 
election  prescribed  by  the  statute,  that  when  any  particu- 
lar circumstance  requires  a  variation,  the  legislature  itself 
must'inteqpose  to  authorize  it..  Therefore,  during  a  former 
war,  there  being  prisotiers  stationed  at  Winchester,  who  ^G.3.c.i. 
required  a  guard,  and  the  soldiery  being,  by  other  statutes, 
ordered  to  be  removed  during  the  election,  it  was  enacted 
that  the  election  should  be  held  at  New  Alresford,  and 
not  at  Winchester. 

*  In  Uie  case  of  Pembrokeshire,  1770»  on  petition  of  Hugh  Owen,  esq. 
the  electioo  (which  bad  been  at  Hav€if(»rlwett)  was,  on  the  ground  of  the 
partialitjr  of  the  sheriff,  declared  to  be  void.  Upon  this  a  new  election 
took  place,  which  was  held  at  Pembroke,  although  the  most  usual  place 
was  HmverfordvesL 

Mr.  Owen  being  now  returned,  some  of  the  freeholders  m  the  opposite 
interest  peti^ned,  on  the  ground,  that  the  election  had  been  held  at  a 
wrong  place  contrary  to  the  statute.  But  the  ordinary  sheriff's  court 
baYing  been  appointed  at  Pembroke  previous  to  the  receipt  of  the  writ  by 
the  sheriff,  and  the  writ  having  been  received  more  than  six  days  before 
the  day  on  which  the  said  court  was  to  be  held,  it  was  contended  that 
■oder  these  circumstances  the  sheriff  was  bound  by  another  provision  of 
tlie  mine  statute  to  hold  the  election  at  that  court,  and  therefore  could  not 
comply  with  the  other  requisition  of  the  statute;  the  sitting  member, 
Mr.  Owen,  was,  in  consequence,  declared  duly  elected.— D(^t^2.  vol.  2. 
^  ^6,  also  Heyw.  Cotmt.  228.  2S1. 

t  By  Stat.  55  G.  3.  ch.  72.  the  election  for  Glamorganshire  shall  be  held 
at  Bridgend. 
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^  Sect.  2.     Returning  Officers. 

'  Havin  G  treated  of  the  nature  of  writs  and  of  the  man- 
ner in  which  they  are  made  out  and  issued^  we  shall  next 
enquire  who  are  the  proper  officers  to  execute  them^  and 
shortly  examine  into  the  general  outline  of  their  duty. 

* 

Sberiir  the        At  elections  for  counties  the  officer  having  the  immedi- 
officcrl^w     ate  execution  of  the  writ,  is  the  sheriff,  whose  duty  it  is 
t^^'l  ^^  upon  the  receipt  of  the  writ,  to  indorse  upon  the  back,  the 
25. 53 G.  3.  day  he  received  the  same,  and  by  53  G.  3,  he  must  also 
we  act  [n^*  S}^^  *  receipt  in  writing  to  the  person  appointed  to  deliver 
appendix,     the  same,  setting  forth  the  day  and  hour  the  same  was 
Sect.  2.        delivered  ;  and  he  is  also  required  to  give  notice  to  the 
post  master  general  of  the  place  where  he  should  hold  his 
Sect.  3.        office,  and  of  the  nearest  post  town  to  the  said  office.  But 
in  case  the  office  be  held  within  the  cities  of  London  or 
Westminster,  or  the  borough  of  Southwark,  or  within  five 
miles  thereof,  then  the  sheriff  or  returning  officer  must 
give  notice  where  he  shall  hold  his  office  to  the  messenger 
7  &  8  W.  3.  of  the  great  seal,  instead  of  the  post  master  general.    He 
is  also  requited  forthwith  on  the  receipt  of  the  writ,  to 
make  out  the  precept  or  precepts  to  each  borough,  town 
corporate,  port  or  place  within  his  jurisdiction,  and  within 
three  days  to  cause  the  same  to  be  delivered  to  the  pro- 
per officer  or  officers,  and  to  no  other  person. 

«5  G.  3.  Within  two  days  after  the  receipt  of  the  writ,  the  sheriff 

c  84. 1. 4:     jg  required  to  cause  proclamation,*  or  public  notice  to  be 

given  of  the  day  appointed  for  the  election,  which  must 

See  before    °^^  ^^  '*^^^  ^^*^  ^^^  i6th,  nor  sooner  than  the  loth  from 
iiotttop.ii;6.  the  day  of  making  such  proclamation. 

Erecting  Booths. 

Where  the  electors  are  very  numerous,  and  there  is  rea- 
son to  expect  a  contest,  it  is  usual,  for  the  candidates  to 

*  No  demand  can  be  maintained  by  the  retarning  officer  againt  a  can- 
didate fur  proclaiming  the  election,  per  Lord  EUenborough,  C.  J.  in  the 
case  of  Morris  t.  Sir  Francis  Bordett,  see  the  two  cases  ia  the  Appendix^ 
K.  44.  p.  li» 
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give  notice  to  the  sheriff  to  cause  booths  to  be  erected     Sect.  1. 
for  the  purpose  of  taking  tlie  poll ;  the  law  is  not  com-  *      ^'""^ 
pulsury  upon  the  candidates,  but  in  case  such  notice  be 
given  by  any  of  them,  the  charges  thereby  incurred  are 
thrown  rateably  upon  all,  although  perhaps  some  of  them 
may  not  have  concurred  in  desiring  the  measure. 

In  order  to  facilitate  the  poll,  and  prevent  confusion,  At  request 
it  is  enacted,  that  at  every  election,  where  there  are  seve-  ^^  ^"  h**!!* 
ral  candidates,  the  sheriff  shall  at  the  expence  of  the  can*  must  erect 
didates,  erect  such  number  of  booths  as  the  candidates  or  cTiv^^l^ 
any  of  them,  shall  three  days  at  least  before  the  commence-  '*  ^* 
mefii  of  the  poll  desire,  so  as  they  do  not  exceed  the  num- 
ber of  rapes,  lathes,  wapentakes,  wards,  or  hundreds,  in 
the  county,  nor  are  they  to  exceed  15  in  number.    And 
the  name  of  each  rape,  &c.  for  which  such  booth  is  allot- 
ted, must  be  put  on  the  most  public  part  of  each  of  the 
said  booths,  &c.  and  a  proper  clerk  or  clerks  shall  be 
appointed  at  each  of  the  said  booths,  to  take  the  poll,  at 
the  expence  of  the  said  candidates,  not  exceeding  a  guinea 
a  day  each  clerk.     The  sheriff  must  also  make  out  lists  Sheriff  to 
of  every  town,  village,  parish,  and  hamlet,  being  wholly,  ™s*tt*and* 
or  in  part  in  the  rape,  hundred,  &c.  for  which  the  booth  fur""*!  co- 
is  allotted,   and  must  furnish  copies  of  such  lists  to  Sld'ate*!^*"' 
candidates  or  agents,  at  two  shillings  each.  *^***- 


If  a  contest  is  expected,  and  any  of  the  candidates  shall 
three  days  at  least  before  any  election,  give  notice  in 
writing  to  the  returning  officer  to  provide  proper  places  34G.S.  ch. 
for  administering  the  oaths,  declarations,  and  affirmations.  Booths  for 
viz.  the  oaths  of  allegiance,  supremacy,  &c.  (Appen.  conimi*. 
p.  23.)  to  the  electors,  such  proper  places  shall  be  pro- 
vided by  the  returning  officers ;  the  expences  to  be  paid 
by  the  candidates    in   equal   proportions.      The  other 
sections  of  this  act  apply  to  the  proceedings  during  the 
election,  and  will  therefore  be  discussed  in  their  proper 
place  in  the  second  part  of  this  work. 
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Sect.  s.         If  none  of  the  candidates  require  in  writing  any  booths 


Sheriff  not 


or  places  for  taking  the  poll  to  be  erected^  three  dajfi  at 
To  c'rett""*  ^-sfl^^  before  the  commencement  of  the  poll,  as  directed  by 
booths  at      i-he  18  G.  2.  c.  18.  and  the  34  G.  3.  c.  73 ;  or  if  no  can- 

thcexpence  ,     ^^        i_       i        .         , 

of  candi-  didatcs  are  declared  previous  to  the  election,  but  a  con- 
outVuch^rc-  ^^^^  comes  upon  the  sheriff  by  surprize,  when  the  free- 
quest,  if  holders  are  met  to  make  their  choice,  the  sheriff  is  not 
contest,  0°^  empowered  to  erect  any  booths  or  polling  places  at  the 
a  contest  expence  of  the  candidates,  but  must  take  the  poll  in  some 
sarpriae.  Open  or  public  placc,  and  pursue  the  regulations  of  the 
H.C.  169.  ^  Qjjj  g  y^  g^  ^   jg^  exactly  as  if  the  18  G.  2.  and  the 

Allow  a       34  G.  3.  had  never  passed,  except  that  by  the  ninth  sec- 
check  book.  iJqj,^  [jg  must  allow  a  check-book  for  every  poll-book,  as 
where  booths  have  been  regularly  erected. 

Lord  Ellen.  A  candidate  at  an  election  for  members  of  parliament 
2^^^'  is  liable  to  no  expence  except  such  as  the  statute  law 
Appendix     casts  upon  him,  or  he  takes  upon  himself  by  his  express 

Ko.44  p.  •        7*   _r  .  * 

or  implied  consent.^ 

m 

Whether  the  candidate  had  taken  upon  himself  the 

c^arac^er  of  candidate,  appears  to  be  matter  for  a  jury  to 

Do.  225.      determine,  as  Lord  Ellenborough  left  it  to  them  to  find 

as  a  question  of  fact  in  the  above  case.    This  subject  is 

more  fully  treated  of  in  the  following  section,  f 

In  the  event  of  the  death  of  any  high  sheriff  of  any 
3  G.  1.  c.  county  in  England  or  Wales,  before  the  expiration  of  the 
Roe'p.  450.  year,  or  before  he  is  lawfully  superseded,  his  under  or 
Sheriff  of  a  deputy  sheriff  is.  nevertheless  to  continue  in  office,  and  to 

county  dy-         r     j  r  / 

in^  before. 

*  See  the  two  cases  of  Morris  v.  Sir  Francis  Bnrdett,  and  the  case  of 
Wathen  t.  Berkley*  and  Sandys,  in  the  Appendix,  in  which  Mr.  Lawrence 
held  that  candidates  were  liable  to  the  expences  of  an  assessor. 

t  It  is  not  necessary  by  law  that  candidata  should  exist  at  any  election, 
for  e?ery  elector  may  vote  for  whomsoever  he  pleases  to  be  his  representa- 
tive, whether  he  be  a  candidate  or  not.  Lord  Mans6eld  has  said  the  term 
eandidatet  is  so  vague,  as  not  to  have  any  certain  idea  fixed  to  it  by  law. 
C&mbe  and  Petit,  S  Bur.  p.  1590,  3  Lad.  p.  19,  Seaford  case. 
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execute  all  things  thereunto  belongings  in  the  name  of     ^^t.  f. 
the  deceased  sheriff,  until  another  is  appointed   and         "' 
sworn,  and  to  be  answerable  for  the  execution  of  the  expircd^Jn 
office  as  the  deceased  high  sheriff  would  have  been,  had  ^^'  «h«riff 

.     -  ,.  'to  act. 

be  been  alive. 


The  duty  of  returning  officers  is  more  fully  entered 
into  and  discussed  under  the  particular  head  to  which  it 
is  immediately  applicable. 

With  respect  to  their  general  duty,  it  need  hardly  be  Returning 
observed,  that  the  law  exacts  of  ewery  person  who  is  ^^p*"  not 
placed  in  this  situation,  that  his  conduct  shall  be  up-  uprightW, 
right,  consistent,  and  impartial ;  and  that  he  shall  in  all  and'conliJ. 
respects  act  to  the  best  of  bis  knowledge  and  capacity ;  temiy.  Ha- 
from  which  line  wherever  he  shall  deviate,  by  lending  .ure  ^d"" 
himself  to  the  views  of  particular  candidates,  or  by  mak-  punishment 
ing  the  colour  and  authority  of  his  office  subservient  to  House  of 
private  ends  and   purposes,  the  so  doing  will  be  highly  Commons. 
criminal,  and  if  brought  before  the  house,  he  will  not 
^1  to  incur  both  censure  and  punishment. 

It  ought  to  be  observed,  with  respect  to  the  general  Qtune, 
duty  of  returning  officers,  that  it  has  been  a  point  much  I^Jning'offi" 
aeitated.  whether  it  is  wholly  ministerial,  or  whether  it  is  ^^\  ministe- 

.  .  •     1-    •   1  xialorjudi- 

m  any  degree  judicial.  cial  ? 

There  can  be  no  doubt,  that  in  those  branches  of  their 
duty  wherein  the  law  has  marked  out  a  definite  line,  it 
is  ministerial ;  but  as  regarding  the  two  material 
branches,  of  deciding  upon  the  capacity  or  incapacity 
of  candidates,  or  upon  the  qualifications  or  disqualifica-  Roe  p.  465 
tions  of  electors,  the  subject  requires  some  investigation. 
But  if  the  returning  officer  be  fully  apprized  of  some  no- 
torious disqualification,  whether  of  a  candidate  or  elec- 
tor, such  as  their  being  minors,  or  claiming  in  right  of 
property,  which  clearly  does  not  entitle  them  to  the  pri- 
vilege, he  is  so  far  a  judicial  officer,  as  to  prevent  their 
voting,  or  being  returned,  and  in  case  he  returned  the 
one  as  elected,  or  accepted  the  vote  of  the  other,  he 
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Sect «.  would  in  such  a  case  be  highly  culpable,  and  be  punish- 
'^  ^  ^  ed  by  the  house ;  but  on  the  other  hand,  he  acts  at  his 
Aihby  ▼.  peril,  and  if  he  presume  to  refuse  a  vote  without  good 
White,  Ap-  and  sufficient  reasons,  he  will  subject  himself  to  an  ac- 

pendix.  'Ill 

sPeck527.  ^>on  at  law,  by  the  party  aggrieved ;  but  the  plaintiff 
5lt'c«ndU  must  shew  malice  to  support  the  action.  Vid.  Cullen 
date.  V.  Morris,  post.  p.  178. 

As  to  the  duty  of  returning  officers,  in  deciding  upon 
the  capacity  or  incapacity  of  candidates,  it  is  not  within 
Ibid.  the  province  of  any  returning  officer  to  j  udge  thereupon, 

further  than  will  hereafter  appear,  in  the  following  sec- 
tion ;  but  with  respect  to  their  duty  in  deciding  upon 
the  qualification  or  disqualification  of  electors,  great 
doubts  have  been  entertained. 

'  It  has  been  contended,  on  the  one  hand,  that  return- 
ing officers  are  merely  ministerial,*  with  respect  to  the 
admission  or  rejection  of  votes,  and  that  wherever  votes 
Koe  p.  469.  ^^  l^&Hy  tendered,  and  the  persons  proposing  to  vote, 
are  willing  to  take  such  oaths  as  may  be  legally  required 
of  them,  the  returning  officers  cannot,  upon  any  grounds, 
reject  them. 

On  the  other  hand,  it  has  been  urged,  that  returning 
Ibid.  officers  have  the  power  to  receive  or  reject  votes  tendered 

*  This  lias  been  inferred  on  the  one  side  from  the  limited  powers  of  re- 
taming  officers  at  the  poll,  thcjr  having  no  power  to  administer  an  oalh  for 
general  purposes  (according  to  the  case  of  Bristolt  20th  December,  1680,  9, 
Joarn.  684,)  or  to  examine  evidence. 

It  has  been  contended  also,  that,  from  several  statutory  regulations  im- 
posing the  freeholders'  oath,  and  from  the  penalty  upon  persons  voting  as 
freeholders,  not  having  such  freehold  as  is  described  in  the  ofith,  it  is  clear 
the  legislature  intended  to  make  that  the  only  test  of  qualification  at  county 
elections ;  nor  does  there  appear  to  be  any  ground  whereupon  it  can  bo 
said  that  the  nature  of  the  duty  of  returning  officers  in  this  respect,  is 
different  at  any  other  election. 

See  the  arguments  in  the  Middlesex  case,  2  Peck.  15. 

See  also  the  cases  of  Berkshire,  22d  Decerab«»r,  1690,  10  Journ.  520. 
CamhriJgeshire,  12th  February,  1693,  11  Journ.  92. 

See  also  the  cases  of  Hertfordshire  and  Surrey,  l6lh  January,  1695,  11 
Journ.  393,  394,  wherein  it  was  holden  that  evidence  ought  not  to  be  ad- 
mitted to  disqualify  an  elector  as  no  freeholder,  who  swore  himself  at  the 
election  to  be  a  freeholder.    Vid.  Roc,  p.  468.  (a) 
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at  the  poll  according  to  their  legality  or  illegality,*  of  ^  Sects, 
which  such  officers  are  to  judge. f 


Sect.  3.    CANDIDATES,      ^ 

Who  are  capable  of  being  chosen  Members  of  ParUa* 
ment,  for  Counties,  and  who  are  not. 

Having  traced  the  rise  and  progress  of  representation 
from  the  history  of  the  writ,  the  present  subject  of  enquiry 
is,  who  are  capable  of  being  elected  to  that  trust,  which  is  sior  p.  S5. 
the  most  important,  both  in  its  nature  and  consequences, 
that  can  be  conferred  by  subjects  upon  a  fellow- citizen, 
in  a  free  country — a  voice  in  the  legislation,  to  lay  down 
the  rules  by  which  the  property,  the  liberty,  and  the  life 
of  the  subject  is  regulated  and  controled ! 

In  considering  who  are  capable  of,  and  eligible  to,  this 
trust,  we  shall  first  enquire  who  are  disqualified,  and  on  ^ 

what  principles  they  are  so.   There  are  some  disqualifica- 
tions which  are  general,  as  arising  from  a  principle  ac* 

*  It  b«s  been  said,  that  if  thcj  bave  no  toch  power,  the  freedom  of  elec- 
tiou  cannot  be  intnred,  inasmuch  as  any  persons  who  are  willing  to  take 
tbe  oaths  required,  although  in  truth  not  entitled  to  vote,  could  not  be  ex* 
cloded ;  that  tbe  stat  2  Geo.  2.  c.  24,  in  requiring  returning  officers  to  re- 
torn  sxKb  persons  as  shall,  to  the  best  of  their  judgment,  have  the  majority 
of  legal  votes,  evidently  contemplates  a  judicial  character  in  them,  and 
that  tbe  rery  essence  of  a  scrutiny  depends  upon  the  same  doctrine. 

See  the  argomenis  in  the  Middlesex  case,  2  Peck.  13. 

See  also  1  Com.  S43,  where  Mr.  Justice  Blackstone  enumerates  the  duty 
in  qocation  as  one  of  the  Judicial  duties  of  the  sheriff;  and  the  cases  of 
Bedfardtkire,  28tJi  June,  1715,  wherein  it  was  resolved,  that  the  council  for 
tbe  petitioner  should  be  admitted  to  give  parol  evidence  as  to  a  person's 
being  no  freeholder,  who  swore  himself  so  to  be  at  the  election,  (18  Joum. 
190,)  and  that  of  YorUihire,  26th  February,  1735,  where  a  resolution 
passed  to  the  same  effect,  after  reference  to  sevrrai  former  cutries  on  the 
JMiroals.     22  Journ.  593,  594.    lloe,  p.  469.  (a.) 

t  Sec  the  penalty  which  tbe  returning  officer  will  incur  for  misconduct, 
or  ntaking  a  fslse  retoro.    Post,  part  3d.  Tiu  Ketarn. 
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Sect.  s.  knowledged  by  the  common  law  of  the  land,  and  are  im- 
"  plied,  though  they  are  not  expressed,  in  the  parliamentary 
writ.  There  are  other  disqualifications  which  are  special, 
but  which  havipg  been  introduced,  or  arisen  from  circum- 
stances subsequent  to  the  formation  of  the  parliamentary 
writ,  have  not  been  literally  made  exceptions  within  it. 

Who  are  Of  the  first  kind  is  that  disqualification  which  is  ground- 

diMuaiified   ®^  ^^  ^^^  supposed  Want  of  discretion,  or  imbecility. 
Infants.        Thus  infants  and  women  are  inelicible.  The  foimer  were 

7  &  8 IV  S 

c.  S5.  M,i.  frequently  declared  so  by  the  house  of  commons,  and  the 
election  avoided,  the  person  chosen  being  under  the  age 
of  twenty-one.  Party  or  caprice,  however,  sometimes 
adopted  a  different  doctrine,  till  at  length  the  question 
was  settled  by  act  of  parliament,  by  which  minors  under, 
twenty-one  were  declared  ineligible,  and  their  election 

Deaf  and      void.*  Pcrsons  deaf  and  dumb  are  said  to  be  ineligible; 

•cT™^'  &       ^^^  idiots  and  madmen  seem  to  be  clearly  so,  as  having 

WhhiCom.  no  judgment,  and  therefore  incapable  of  executing  the 

Aliens,  ibid        Aliens  also,as  being  ignorant  of  the  laws  and  customs  of 

^^'  the  realm,  and  unable  or  unlikely  to  promote  the  interest 

of  a  state  to  which  they  are  not  naturally  allied,  were 

^  Public  proof  was  given  at  the  nomination  and  election,  that  the  candi- 
1  Peck  527     ^^^  ^**  under  age ;  the  iheriff  returned  him,  be  having  the  majority.    The 

oouraittee  resolved,  that,  hit  election  and  return  were  vexatious, 
Brfurning      '    The  boose  of  commons  has  been  very  jealous  of  trusting  returning  officers 
officer  acts     with  the  power  of  judging  the  ability  or  the  disability  of  candidates.     In  this 
ininisten-       respect  tliey  have  been  held  to  act  ministerially  in  computing  the  number  of 
H  *C  35X      votes,  and  returning  the  persons  whether  disqualified  or  not  who  have  had 

the  majoiity.     But  if  the  disqualification  were  clear  and  manifest,  as  in  the 

above  case,  and  well  known  to  the  returning  officer,  be  would  not  be  josti-r 

fied  in  returning  such  candidates  as  duly  elected. 

Hale  on  ^  ^^^  lunatics  in  lucid  intervals  are  eligible,  for  the  lunacy  may  never 

FarL  116.      return ;  but  if  it  does,  and  be  duly  reported  to  the  house,  there  is  a  prece* 
dent  for  declaring  soch  lunatic's  seat  vacant 

Persons  totally  blind  have  in  many  instances  sat  in  parliament  Mr.  Bar- 
ton sat  as  member  for  the  city  of  Oxford  in  several  pflrliamentSf  notwitb- 
standing  such  infirmity. 
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aiirajs  ineligible.     So,  though  they  are  made  denizens,     Sect  s. 
which  gives  them  in  most  other  respects  the  rights  of  sub-  ^    T^"""^ 
jects  from  the  date  of  the  patent  of  denization ;  yet  such  4,^^^, 
grant  does  not  make  them  eligible  to  parliament.  Had  it 
been  otborwise,  the  crown  might  at  any  time  have  intro- 
duced strangers  to  the  laws  and  constitution ;  and  the 
liltie  liberty  the  subject  had,  might  soon  have  been  en- 
slaved. Persons  naturalized  by  act  of  parliament,  though  Nataraiised 
unfit  to  be  trusted,  yet,  by  the  fiction  of  naturalization,  llfJii^^Jie 
being  made  completely,  in  all  respects,  citizens  of  the  ^  ^°'^*  ^'^^ 
slate  from  their  birth,  were  formerly  capable  of  being 
elected ;  but  the  good  sense  of  the  parliament,  soon  after 
the  Revolution  (the  nation  having  experienced  the  ill 
eflfects  of  this  fiction)  enacted  a  law  by  which  persons  lOcisW, 
naturalized  are  declared  ineligible  to  parliament^  except  ^i^[  .^^ 
sndi  as  are  born  of  English  parents.  ^^^^"^  p*  ^ 

And  by  way  of  frirther  precaution,  the  stat.  1  G.  I.  after  1  g.  1  stat 
declaring  that  the  above  act  was  not  intended  to  incapa-  ^»^K^^^* 
dtate  any  person  who  was  naturalized  at  or  before  his 
then  majesty's  accession,  enacted  that  no  person  should 
thereafter  be  naturalized,  unless  in  the  bill  exhibited  for 
that  purpose,  there  should  should  be  a  clause,  or  particu- 
lar words  inserted,  to  declare  that  such  person  should  not  Sect,  s, 
thereby  be  enabled  to  be  of  the  privy  council,  or  a  mem- 
ber of  either  house  of  parliament.    And  no  such  bill  of 
naturalization  can  be  received  in  parliament  unless  such 
clause  or  words  be  inserted  therein.*^ 

Persons  attainted  of  treason  or  felony,  being  dead  in  WhitLCom. 
kw,  are  ineligible,  t  Ir'^ll 

*  It  is  usual  upon  foreign  princes  marrjing  into  the  rojal  family,  to 
repeal  this  clause,  and  then  to  pass  an  act  for  their  naturalizatioD,  so  that 
tbej  become  capable  of  sitting  in  parliament.    Roe,  p.  70. 

t  But  if  they  hate  received  a  pardoa  under  the  great  seal,  or  had  the 
benefit  of  clergy,  and  undergone  the  punishment  for  their  offence,  they  are 
not  ineligible,  niijess  the  bouse  declare  them  so,  by  an  express  resolution 
tM  that  effect. 
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Sect.  s.         Outlawry  in  civil  suits  does  not  render  the  persons  out- 
*^      "         lowed,  ineligible.     In  the  famous  case  of  Sir  Francis 
SttSdoo-     Goodwyn,  this  question  came  in  issue.  The  clerk  of  the 
tion  to         crown  had  refused  the  return  of  Sir  Francis  Goodwyn,  be* 
If  4.  Jour!    cause  he  was  an  outlaw,  and  the  Lord  Chancellor  issued 
J- ^- P-14^-  anew  writ,  upon  which  Sir  J.  Fortesque  was  elected  and 
1603.  '       returned.    The  house  of  commons,  which  had  groaned 
under  the  tyranny  of  queen  Elizabeth,  beginning  to  feel 
its  consequence,  referred  these  proceedings  to  a  special 
committee,  and,  after  due  deliberation,  rejected  the  latter 
and  declared  the  former  duly  elected.     The  privileges, 
however,  of  the  commons  were  hs  yet  too  weak  to  stand 
unshaken  by  the  over-bearing  power  of  the  crown. 
Pari.  Hist.    James  the  i  st,  who  had  particularly  proscribed  all  outlaws 
as  unfit  persons  to  be  elected,  resented  this  determination, 
as  injurious  to  his  prerogative.    He  assumed  the  right  of 
dictating  to  the  commons ;  who,  not  being  inclined  to  that 
passive  obedience  which  they  had  been  used  to  shew  to 
Elizabeth,  and  yet  unwilling  entirely  to  oppose  the  king, 
came  to  a  compromise.    On  their  part  they  gave  up  the 
election  of  Sir  F.  Goodwyn,  and  the  king  waived  insisting 
on  the  right  of  Sir  J.  Fortescue,  and  a  new  writ  issued. 
This  slender  triumph  of  the  crown  lasted  but  a  short  time, 
to  Jane,      The  commons  soon  after,  in  an  eloquent  and  spirited  re- 
o^ari^'*'  monstrance,  under  the  title  of  an  apology,  vindicated  their 
f06.Petjt'8  own  proceedings,  and  reprobated  the  king's  interference, 
p"  sS!'*'      *^  ^^  invasion  of  their  privileges.  Sir  Bulstrode  Whitlock, 
WhitLi.v.    indeed,  speaks  wiihou^t  distinction  of  persons  attainted 
of  treason  and  felony,  and  outlaws,  as  ineligible ;  but 
it  must  be  presumed,  he  means  only  outlaws  in  criminal 
JoQrn.Cmii.  suits.    The  same  question  has  occurred  both  before  and 
l)»ewM^*    since  the  case  of  Sir  F.  Goodwyn.    And  in  the  case  of 
Jour.  p.  514.  Mr.  Huddleston,  an  outlaw,  who  was  returned  one  of  the 
knights  of  the  shire  for  Cumberland,  it  was  solemnly  de- 
termined by  the  committee  of  privileges,  and  agreed  to  by 
PUnT.  124.  ^^^  house,  upon  a  view  of  the  precedents  which  are  stated 
in  the  case  alluded  to,  that  though  outlawed  at  the  time 
U9*^«S^    of  his  election,  be  was  duly  elected. — Sir  Matthew  Hal« 
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lecognizes  the  same  doctrine^  without  raising  a  doubt  ^Skct.  5. 
QpoD  it. 


Another  general  disqualificatfon  is^  the  being  bound  to 
serve  the  state  in  another  capacity,  incompatible  with  the 
character  of  representative  of  the  people.  Thus  peers  of  ^ttn. 
parliament,  who  compose  a  distinct  and  separate  part  of 
the  constitution,  were  always  deemed  ineligible,  and  in* 
capable  of  sitting  in  the  house  of  commons. 

With  respect  to  Irish  peers;  the  law  has  made  an  excep- 
tion, and  they  are  eligible  under  certain  circumstances. 

By  the  act  of  union  (39  and  40  Geo.  3.  c.  6j.)  article  4,  i"sb  peen 
any  person  holding  any  peerage  of  Ireland,  then  subsist-  merabersof 
ing,  ar  thereafter  to  be  created,  "  shall  not  thereby  be  thehoiweof 
'^  disqualified  from  being  elected  to  serve,  if  he  shall  so  uniesseiect- 
"  think  fit,  or  from  serving  or  continuing  to  serve,  if  he  thc^bouscof 
'*  shall  so  think  fit,  for  any  county,  city,  or  borough  of  lord*. 
"  Great   Britain,   in    the   house  of  commons    of   the         ^' 
**  united  kingdom,  unless  he  shall  have  been  previously 
^  elected   to  sit  in   the  house  of  lords  of  the  uuited 
'^  kingdom.' 


M 


This  exception  however  is  thus  qualified :  '^  but  that  so  But  such 
^  lone  as  such  peer  of  Ireland  shall  so  continue  to  be  a  ^^'J^  p*«'% 

*^  so  long  ai 

"  member  of  the  house  of  commons,  he  shall  not  be  en-  thej  con- 

"  titled  to  the  privilege  of  peerage,  nor  be  capable  of  bJI^^onim' 

'^  being  elected  to  serve  as  a  peer  on  the  part  of  Ireland,  house  of 

**  or  of  voting  at  any  such  election ;  and  that  he  shall  be  norto^^hav* 

"  liable  to  be  sued,  indicted,  proceeded  against,  and  tried  |*'«  Py^'- 

^  as  a  commoner,  for  any  offence  with  which  he  may  be  age,  nor  to* 

**  charged."  ^  *^'«^*»'« 

o  as  peers, 

nor  to  Tota 
at  iQch 
elections. 
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Sect,  ii 

Judges  in« 
eligible. 
Com.  Jour. 
9  Nov.  1605 
&pa8tiiD. 
Master  of 
the  RoJJs. 


Attorney 
Gen. 

Hale  Pari. 
141. 


4  Inst.  48. 


Jnclges*  also  being  summoned  as  assistants  to,  and  at- 
tendants upon,  the  house  of  lords,  to  advise  and  assist 
them  when  required,  and  being  also  one  of  the  executive 
parts  of  the  constitution,  are  ineligible  to  the  house  of 
commons.  The  master  of  the  rolls  is  not  considered  as  a 
judge,  for  he  does  not  determine  ^'  secundum  legem  terra, 
though  he  cannot  determine  against  law,  but  decrees, 
''  secundum  aquum  et  honum^*  according  to  the  rules  of 
equity  and  good  conscience.  He  is  co-extensive,  though 
not  co-ordinate,  with  the  chancellor,  as  a  judge  in  equity. 
Those  peculiarities  of  jurisdiction,  which  the  chancellor 
has  beyond  the  master  of  the  rolls,  are  by  special  comis- 
sion,  or  sign  manual  of  the  crown.  There  is  no  doubt, 
therefore,  but  that  the  master  of  the  rolls  is  perfectly 
eligible  ;  and  perhaps  from  the  greatness  of  his  perma- 
nent rank,t  and  independence  of  his  situation,  he  is  of  all 
others  the  most  solemn  and  confidental  representative  of 
the  people.  In  the  4  and  5  W.  and  M.  Cordell,  master  of 
the  rolls,  was  speaker  of  the  house  of  commons.  By 
Carew  it  appears  that  Cromwell,  master  of  the  rolls,  in  the 
26  of  H.  8.  was  the  first  who  was  of  the  house ;  as,  until 
that  time,  they  were  ecclesiastics,  and  therefore  not  eligi- 
ble. The  king's  attorney-general,  before  the  Restoration, 
by  many  resolutions  of  the  houseof  commons,  was  declared 
incapable  of  sitting  as  a  member  thereof,  being  sum- 
moned to  attend  the  house  of  lords,  and  give  his  assistance 
there.  It  would  be  natural  to  suppose,  that  the  jealousy 
of  the  commons  would  have  increased  rather  than  fallen 
off,  after  the  Revolution;  and  that  this  disability,  which 
had  been  grounded  on  a  special  order  of  the  house,  would 
have  been  strictly  enforced «    There  were  no  less  than 

*  Therp,  a  baron  of  the  exchequer,  was  speaker  to  the  coiumons,  51  H. 
6.  4.  Com.  Dig.  285.  But  anj  who  have  judicial  places  in  the  court  of 
wards,  duchy  court,  or  other  courts,  ecclesiastical  or  civil,  are  eligible. 
Bac.  Abr.  576. 

The  Welch  judges  are  not  excluded  from  seats  in  parliament 

t  Next  in  rank  to  the  lord  chief  justice  of  England,  and  a  privj  conn* 
fillor* 
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four  vacancies  declared  on  this  ground,  by  resolutions  of:   ^^^  ^' ' 
tht  hootey  between  the  years  1620  and  1670;  but  Sir         ''""^ 
Heneage  Finch,  who  had  sat  several  years  as  member  for  to  Fiex^ 
the  university  of  Oxford,  being  made  his  majesty's  attor-  "**"''  ^^^* 
ney^general,  was  suffered  to  keep  bis  seat,  and  since  that  jour. 
time  to  the  present,  no  objection  has  been  made  to  the  ^"i^T^J*^ 
eligibility  of  the  attorney-general.    The  right  of  the  so-  iDuQg.454. 
liciCor-generaly  though  he  also  is  summoned  to  the  house  ^^^'  Cr^n* 
of  lords,  has  never  been  negatived,  though  it  has  some-^  j^^^^  p^^]^ 
times  formerly  been  called  in  question.    In  the  eighth  120.   Yid. 


year  of  queen  Elizabeth,  the  speaker's  place  being  va-  f  par^'      ' 
cant,  it  was  moved  by  the  comptroller,  "  That  Onslow,  ®  ****** 


soUci  tor-general,  being  a  member  of  the  commons'  house, 
might  be  restored  to  them,  to  join  with  them ;"  upon 
which  it  was  answered  by  the  lords,  by  the  attorney  ge- 
neral, and  other  commissioners,  '^  that  he  was  no  member 
of  the  house,  and  alledged  his  solicitorship,  and  his  writ 
of  attendance  in  the  upper  house."  Notwithstanding,  he 
was  adjudged  a  member  of  the  house,  and  afterwards 
chosen  speaker.  And  in  the  23d  year  of  the  same  reign,  7  Tan.  23* 
Popham,  solicitor-general,  was  sent  for  from  the  upper  ' 
house,  and  was  made  speaker.  From  these  precedents  it 
appears,  the  solicitor-general  was  always  considered  as 
ehgible,  though  the  attorney-general  was  not. 

The  masters  in  chancery,  who  used  to  be  summoned  Masters  in 
by  writ,  as  assistants  to  the  house  of  lords,  so  late  as  in  S^**"^*^'^ 

^  '  '  eligible. 

lord  Coke's  time,  are  not  now  summoned,  but  attend  of  4  lu&t.  p.  4. 
course,  and  have  a  place  assigned  to  them  in  the  house 
of  lords.     And  this,  perhaps,  is  the  meaning  of  the  dis- 
tinction taken  in  Mr.  speaker  Onslow's  note  given  us  by  Hats.Prec. 
Mr.  Hatsell,  in  the  second  volume  of  his  very  useful  pub-  *  ^'  P*  *^' 
lication,  between  assistants  and  attendants  on  the  house 
of  lords;  but  the  origin  and  office  of  both  seem  in  sub- 
stance the  same.     The  summons  was  probably  discon- 
tinued about  the  the  time  of  the  Revolution.     In  the  in- 
terval between  the  49  H.3.  and  49  E.  3.  there  are  fre- 
quent instances  of  there  being  no  memorandum  on  tb« 
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^*^-^  roll  of  any  writs  having  issued  to  summon  assistants,  and 
others,  of  the  number  fluctuating  from  so  great  a  number 
Pr7D.BreT.  as  forty,  toso  low  a  number  as  four.  Sometimes  the  as- 
Pwr.  piirt.i.  gjstants  were  chiefly  of  the  clerical  order,  and  then  the 
title  prefixed  to  the  name  of  the  person  summoned,  was 
^*  magistro;**  at  other  times  the  major  number  were  jus- 
tices,^ laymen,  and  but  two  or  three  clerks,  and  frequently 
Serjeants  at  law;  latterly,  the  clerks  were  wholly  omitted, 
or  very  rarely  inserted,  and  that  chiefly,  when  they  were 
treasurers,  or  temporal  officers  to  the  king.  From  hence; 
Mr.  Prynne  very  justly  concludes,  that  if  the  king  could 
summon  many  or  few>  and  omit  some  or  all,  they  could 
not  be  an  essential  part  of  the  house  of  lords.  And  from 
these  considerations,  it  seems  as  clearly  to  follow,  that 
between  the  49  H.  3.  and  49  E.  3.  no  commissioners  were 
jfixed  counsellors  of  the  crown  or  house  of  lords ;  and 
consequently  the  repugnant  usage  of  summoning  the 
same  person  to  attend  his  duty  in  two  distinct  capacities, 
in  the  house  of  lords  and  house  of  commons,  at  the  same 
time,  must  have  arisen  from  the  continuation  of  a  prac- 
tice on  the  part  of  the  crown  against  the  spirit  of  the 
parliamentary  institution.  And  if  it  were  necessary  at 
any  time  to  settle  thispoint,  it  would  probably  be  put  an 
end  to,  by  the  crown  agreeing  to  give  up  the  unlimited 
power  of  summoning,  as  assistants  to  the  house  of  lords, 
any  persons  eligible  to  the  house  of  commons.  And,  in- 
deed, the  present  summons  of  assistants  by  writ,  seems 
little  more  than  a  matter  of  form,  kept  alive  for  the  sake 
of  some  official  perquisites.  For  though  writs  of  summons 
issue  to  the  attorney  and  soKcitor^generalipu  which  there 
are  fees  of  office  amounting  in  all  to  about  a  guinea)  no 
return  is  ever  made ;  and  yet,  like  masters,  they  attend 
the  house  of  lords,  and  have  places  assigned  to  them. 

Seoich  The  eldest  sons  of  Scotch  peers  have  been,  by  a  great 

1^!^ Jonr.   n^niber  of  resolutions,  formerly  «l«ciared  incapab ' 

▼.I3.p.t7.  sitting  in  the  house  of  comr  ^hey  ar 

m  s^Udl  eligible,  except  fbt  places  in 
Mb 
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Popish  recQsantSy  as  well  before  the  statute  as  since,     ^^  ^ 
were  after  the  ReformatioD  frequently  resolved  incapable 
of  a  seat.    And  every  person  cho^en^  before  he  can  take  p.sa*.  ¥.9. 
his  seat  as  a  member  of  the  house,  must  take  the  oaths  of  E'  ^^ ., 

.  Popi»h  Re- 

snpremacy,  allegiance,  and  abjuration,  and  subscribe  the  cusant*. 

articles  of  the  protestant  religion.  J  Y."  ^6^7. 

1  o,  1.  ttat. 
PHsoners  in  execution  for  debt  have/in  one  instance,-  *  q.^^.  6.^* 
been  declared  ineligible.    By  the  words  of  the  writ,  any  s.  1.  bj 
person  may  be  chosen,  whether  ''present  or  absent.''  ^Car?s. 
To  aathorize  the  resolution  before  alluded  to,  these  words  "^^  **  *•  ^* 
must  have  been  construed  as  extending  only  to  absence  Priionert 
of  ah  indiferati  nature,  and  not  to  such  a  necessary  and  j^'^r.^^m, 
compulsive  absence,  as  put  it  out  of  the  power  of  the  re-  ▼•  s.  p.  59S. 
presentative  to  execute  the  trust  reposed  in  him.*  In  two  exeeaUofL 
later  instances,  however,  where  this  objection  was  made,  **^-  ^"'* 
ibe  boose  came  to  no  resolution  against  their  eligibility:  Mar.  1690. 
and  Sir  M.  Hale,  in  speaking  of  their  privilege  from  im*  ^^  ^^' 
prisooment,  takes  no  notice  of  their  ineligibility,  which  he 
probably  would  have  done  had  he  thought  such  objection 
well  founded. 

A  person  in  the  East  Indies  at  the  time  of  election  has,  13  Jour. 
in  one  instance,  been  declared  ineligible  by  a  resolution  ^^'  ^^^ 
of  the  boose.  Certain  it  is,  from  frequent  instances  which  abroad. 
have  happened  of  late  years,  that  this  resolution  has  never 
been  extended  to  vacate  the  seat  of  a  person  going  to  the 
East  Indies  after  his  election.  And  the  resolution  alluded 
tOySce^  a:;aiast  the  letter  of  the  writ,  and  probably  be- 
fbie  a  conunittee^would^  at  this  day, have  bat  little  weight.  ^^ 
IntbeBnt^to^case^theabsenceof  Mr. Cruger, in  America,  P«r.  I>Kb. 
at  the  e^ectiroo,  was  not  objected  to  his  eligibility.   Am-  V^[  "'^ 

ters,  officers  in  the  armv  or  navv.  or  oaken. 

J    .    u     .  r    I  '         .    Hale.  Pari 

^  at  tbe  ume  or  electioo,  upon  national  116. 


si  %  i=.i  :*at  W  ^amut  asabamt^  ti»?re  rrrr  feao^  \m 

h  v.ur«dfltB^171(t,5Lii^U7.(a.;B0Cfu5S. 
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Sect.  5.     affairs^  are  clearly  eKgible.    Upon  a  contrary  doctrine, 
'         the  most  meritorious  might  be  excladed  from  that  trust, 
which  of  all  others  they  would  be  the  most  able  to  per* 
form  and  might  best  deserve. 

Clergy  in-        There  are  sevei^al  resolutions  in  the  Journals  of  the 

eligible.       house  of  commons,  by  which  clergy  in  holy  orders  are 

SdOciob.*   declared  incapable  of  sitting  there  as  members.    The 

F«bf  i^.    g^°^r*l  reason  given  is,  that  they  sit  or  are  incapable  of  sit- 

17th  Jan.      ting  in  convocation.  The  continual  attendance  upon  par- 

47.  Vid.       liament,  during  a  session,  which  is  a  matter  of  duty,  and 

c^^^n  ®"     cannot  be  dispensed  with,  but  by  special  licence  of  the 

tionB,73.      bouse,  and  an  entry  thereof  in  the  book  of  tbeclerk^ 

seems  perfectly  inconsistent  with  that  solemn  trust  re* 

posed  in  them,  the  cure  of  souls,  and  would  necessarily 

involve  them  in  the  breach  of  those  laws  which  require 

a  constant  residence  and  hospitality  upon  their  livings. 

The  moderation  and  prudence  of  the  clergy  has  afforded 

Sim.  p.  35.    but  very  rare  instances  of  considering  the  question. 

In  the  writs  of  summons  to  the  bishops,  they  were 
directed  to  issue  their  writs  to  the  archdeacon  and  dean, 
to  attend  penonally^  and  to  the  chapter  to  send  two 
proxies,  who  were  called  procuratores  cleri.  And  they 
were  to  come  as  spiritual  assistants.  Many  had  a  notion, 
that  as  the  clergy  had  no  votes  at  elections  of  knights, 
citizens,  and  burgesses,  they  had  a  voice  in  parliament. 

**  ^°'^-  P-  ^  But  Lord  Coke  takes  notice  of  this  as  a  great  mistake  and 
says,  *^  Questionless  they  never  had"  This  being  long 
before  their  voting  for  their  benefices,  makes  the  doctrine 

Carew  ISO.  at  this  day  stronger  against  them.   And  by  Carew  it  ap- 

«*coi.  *  pears,  that  after  a  search  of  precedents,  into  the  right  of 
the  attorney-general  to  sit  as  a  member,  it  was  reported  to 
the  house,  that  Cromwell  was  the  first  master  of  the  rolls 
who  sat  as  a  member  of  the  house  of  Commons,  in  the  26th 
of  H.  8.  for  that,  till  then,  the  masters  of  the  rolls  were  in 

Woodes.       koly  orders  and  so  could  not  be  of  this  house.    Mr. 

p.  47.^'  '     Woodeson,  in  his  admirable  workj  which  the  practiser 
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WBj  consult  with  utility  as  well  as  die  student,  nhews     ^tets, 
thai  there  is  no  distinctioD  in  principle  between  priest         '^      ' 
and  deacon^  as  to  the  matter  in  question. 

Persons  in  holy  orders  are  not  eligible ;  this  point,  ^.*rg7  '"• 
which  has  been  a  sabject  of  conflicting  resolutions  in  Roe  p.  75^ 
the  boose  of  commons,  is  now  finally  settled  by  act  of 
pariiamttit. 

The  law  was  thoroughly  investigated  in  the  case  of 
Old  Sarum^  6th,  9th,   loth,  nth,  and   27th  March,  ^eJoum. 
9d,   3d,   i4tb,   and  27th  April,  and  4th  May,   1801.  lisi  $34.' 
Mr.  Home  Tooke,  having  been  returned,  was  objected  1^*  ^** 
to,  as  being  in  priest's  orders;   a  committee  was  ap- 
pointed to  examine  the  journals  and  records,  for  prece- 
dents; and  upon  their  report  (4th  May,)  and  upon  a 
motion  for  a  new  writ,  in  the  room  of  the  reverend 
J,  H.  Tooke,  *'  who,  being  at  the  time  of  his  election,  in 
'^  priest's  orders,  was  and  is  incapable  of  sitting  in  this 
**  house,"  ihe  motion  was  negatived  (94  to  53.) 

Immediately  upon  these  proceedings,  ihestat.  41  G.  3. 
c  63.  was  passed  in  order  to  remove  the  doubts.  This  Koe  p.  74. 
act  declares  that  no  person  having  been  ordained  a  priest 
or  deacon,  or  being  a  minister  of  the  church  of  Scotland, 
is  or  shall  be  capable  of  beins:  elected  to  serve  in 
parliament  as  a  member  of  the  house  of  commons. 

By  sect.  2,  if  any  such  person  shall  be  elected,  such  Persons 

election  and  return  shall  be  void ;  and  if  any  person,  afierwlr^s 

being  elected  a  member  of  the  house  of  commons,  shall  ordained, 

afterwards  be  ordained  a  priest,  or  deacon,  or  become  cate  their 

a  minister  of  the  church   of  Scotland,  his  seat  shall  •«*^** 
immediately  become  void. 

By  the  same  clause,  if  any  such  person  shall,  in  any  of  Persont 
the  aforesaid  cases,  presume  to  sit  or  vote  as  a  member  of  toting  *cun- 
the  house  of  commons,  he  is  liable  to  forfeit  £.  500  for  ever\'  '^*'7 '? 

"^    41  O.  3. 
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Sect.  3.     day  that  be  shall  so  sit  or  vote>  to  any  persoD  that  will 
*     7*         sae  for  it  in  the  manner  prescribed  by.the  act,  the  prose- 
a'daj.         cation  being,  by  sect.  4,  to  be  commenced  within  twelve 
calendar  months, 

and  to  be  Moreover,  by  the  abovementioned  sect.  2,  every  per- 
[nctMble  o^  *^^  against  whom  any  such  penalty  or  forfeiture  shall  be 
cbnrch  pre-  recovered,  is  rendered  incapable  of  church  preferment, 

ferment,  or 
of  office 
under  the 


crown. 


Incapaci- 
tation bj 
house  of 
comffloni. 


or  of  holding  any  office  of  honour  or  profit  under  the 
crown.  And  by  s.  4,  proof  of  having  celebrated  divine  ser- 
vice shall  bedeemed  jprtmayacte  evidence  of  ordination. 


Com.Jciom* 
V.  15.  p. 
«51.  1«W. 
S,l7.p.l«8. 
12  Ann.  32. 
p.  887.  9  G. 
S.  ▼.  11. 
p.  611. 


There  is  another  general  disqualification  for  a  limited 
time,  as  it  creates  an  ineligibility  either  to  county,  city,  or 
borough,  during  the  time  it  lasts,  which  cannot  be  beyond 
the  period  of  one  parliament ;  that  is,  where  a  person  is 
declared  by  a  solemn  resolution  of  the  house  of  commons 
to  be  incapable  of  sitting  as  a  member  thereof  during 
that  parliament.  The  exercise  of  this  power  of  removing 
a  member  by  a  vote  of  the  bouse  of  commons,  seems 
grounded  on  continued  usage,  which  is  called  the  law  of 
parliament.  Such  a  power  seems  naturally  and  even 
necessarily  to  belong  to  all  aggregate  bodies.  They  can- 
not exist  honourably,  and  fulfil  the  object  of  their  creation 
without  it  The  use,  however,  of  this  power  should  be 
regulated  by  the  strictest  justice ;  for,  if  once  the  violence 
of  party  is  let  loose  upon  an  object,  and  a  representa- 
tive of  the  people  is  discharged  of  the  trust  conferred 
upon  him  by  his  constituents,  without  good  cause,  the 
representative  body  assumes  a  power  of  controul  over 
the  constituent  body  inconsistent  with  the  freedom  of 
election.  Any  crime  which  renders  a  man  infamous  has 
been  made  a  ground,  sometimes,  of  actual  and  express 
expulsion; — sometimes  (which  amounts  to  the  same, 
clothed  only  in  gentler  terms)  of  being  discharged  from 
sitting  as  a  member  of  that  house.* 

*  The  being  indicted  for  felony  causes  no  disqaalification  nntil  con? ic- 
tion.    A  mocioa  wai  made»  whether  a  member  indicted  for  felonj  ought 
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Tbos  bribery,  before  as  well  as  since  the  statute  of     Sect  s. 
King  William^  has  beeo  held  a  sufficient  reason  for  ex-  ^    ^     "^ 
Dulsion.    So  a  breach  of  trust  in  an  office  of  the  state.  iL?*?^ . 
or  corruption  in  that  office,  has  been  resolved  a  good  «ou,  wd 
cause.    And  a  conviction  for  obscene  and  blasphemous  ^jf^*'*^^ 
libd,  followed  by  a  judgment  of  the  King's  Bench,  of  ciij  to  sit 
fine  and  imprisonment,  and  actual  execution  under  it,  p.  i^^ 
have  been  determined  sufficient  to  call  forth  this  mark  of 
censure  from  the  house.     But  it  seems  necessary  for  the 
house  to  follow  up  its  resolution  of  expulsion,  by  an  ex- 
press declaration  of  the  party  expelled  being  incapable 
of  siiliog  as  a  member,  to  make  him  actually  ineligible.*  Hale  Piul. 

to  roHia  of  tte  boose,  or  to  forbear  coming.  It  was  adjadged,  that  he 
•iffcl  to  reBam  of  the  home,  till  he  were  convicted.  D'£wes,  S85* 
JowD.  S83>  eoL  1.  SS  Elis.  Slst  February  1580. 

Il  docs  aoC  appear  that  anj  crime  of  less  enormity  than  those  abcTe 
spoken  of  canies  witb  it  an  absolute  disqualification,  so  as  to  bind  the 
olcctors  lo  obserre,  that  they  should  not  elect  the  guilty  person. 

KerertbelesB,  there  have  been  many  instances  where  the  house  of  com- 
mons have  deemed  persons  unworthy  to  sit  in  parliament,  by  reason  of 
•flences  amounting  in  law  only  to  misdemeanours^  and  have  expelled  them 
the  boose ;  and  in  some  cases  they  have  done  so,  where  the  misconduct  of 
the  member  did  not  in  any  way  come  within  the  reaeh  of  tlte  criminal  law  : 
An  instance  of  this  sort  has  recently  occurred. 

Mr.  WmbK  member  for  WcoUon  Basiett,  haviog  embezsled  money  with 
which  be  was  entrusted,  was  tried  at  the  Old  Bailey,  and  convicted,  on  a 
cborge  of  leiiMy,  but  afterwards  received  the  king's  pardon,  by  reason  of 
bis  oicoc<  DOC  aaK^unting  to  felony  in  the  opinion  of  the  judges. 

On  the  5tb  March,  1812,  be  was  expelled,  as  having  been  guilty  of  a 
gross  fraod,  and  notorious  breach  of  trust  (as  proved  at  the  said  trial,)  and 
as  therefore  unworthy  and  unfit  to  continue  a  member  of  the  house  of  com^ 
Roe,  p.  117. 

During  the  Parliament  of  1812,  Lord  Cochrane  (who  together  with  Coch- 
Jobastone  and  otheri)  was  convicted  of  a  fraud  upon  the  Stock  Ex- 
cbaagc,  bj  ezcxtiBg  false  rumoun,  whereby  the  funds  were  raised,  was  ex- 
pelled the  boose,  but  was  re-elected  without  opposition,  and  sat  during  the 
remaiodes  of  the  session. 

*  Resolved*  that  a  msn  who  has  been  convicted  of  a  Ittrel  may  «it  in  the 
beuse  of  commons ;  and  that  such  a  man,  though  expelled  for  a  libel  by  one 
parliament,  and  declared  ineligible,  may  sit  io  anoiher.     1  Peck.  337« 
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Sett.  5.  For  whatever  crime  a  member  be  removed,  even  Iq  the 
case  of  a  felon  convict,  the  new  writ  cannot  issue  till 
after  the  judgment  of  removal  is  pronounced  by  the 
house.  In  the  instances  alluded  to  above,  the  house  did 
proceed  to  such  declaration,  and  in  consequence  thereof, 
declared  the  re-election  of  the  same  person,  in  the  two 
former  instances,  void.  In  the  last  instance,  the  expul- 
sion was  not  followed  up  by  a  declaration  of  incapacity 
immedisitely,  and  the  party  expelled  being  re-elected  and 
returned  again,  his  election  was  resolved  to  be  void,  and 
he  was  then  declared  incapable  of  being  elected  a  mem- 
ber to  serve  in  that  parliament.  And  having  again  be- 
come a  candidate,  and  being  re-elected  and  returned,  his 
election  was  again  held  void,  and  the  votes  being  given 
with  notice  of  the  declaration  of  incapacity,  were  deemed 
to  be  thrown  away,  and  the  candidate  with  a  smaller 
number  of  votes  was  declared  duly  elected.  This  reso- 
lution however,  was  afterwards,  at  a  considerable  interval, 
expunged  by  order  of  another  resolution  of  the  house. 
The  precedent,  therefore,  is  not  only  done  away,  but  rer 
probated.*    If,  however,    the  question  were  to  arise 

*  In  the  case  of  Middlttex,  1769*  the  proceedings  were  as  follows: 

3d  Febroarj.  Mr.  Wilket  was  expelled  the  house  for  being  the  author 
of  a  libel.  At  the  election  to  supply  bis  TacaQcy,  he  was  again  elected 
and  returned.    32  Journ.  178.  ' 

17th-  February.  Upon  such  bis  return,  the  house  resolved,  that  having 
been  in  that  session  expelled  the  house,  be  was  incapable  of  being  elected 
to  serve  in  that  parliament,  and  that  his  election  was  void,  and  ordered  a 
new  writ.    32  Journ.  228,  229. 

17th  March.  Mr.  WUki$  liaving  been  again  elected  without  opposition, 
and  returned,  the  house  avoided  his  election,  orderbg  a  new  writ,  as  before* 
52  Journ.  324. 

Mr.  WWcet  was  also  a  third  time  elected  and  returned.    32  Journ.  SSH. 

]  4th  April.  Upon  this  latter  return,  the  house  resolved,  that  his  elec* 
tion  and  return  were  null  and  void. 

And,  on  the  15lb  April,  Mr.  LuttreU  having  also  been  a  candidate  at 
the  latter  election,  the  house  resolved,  that  be  ought  to  have  been  re* 
turned ;  aofd  they  caused  the  return  to  be  amended  by  the  insertion  of  his 
same,  instead  of  that  of  Mr.  Wilket,  giving  leave  to  petitioB  toacbing  his 
election  within  14  days.    32  Joam.  387. 
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upon  ibe  case  of  a  fdon  coDYict,  or  of  one  ooDvicted  of  Sect  3l 
perjury,  or  upon  a  case  of  acknowledged  infamy,  divest-  ^  ^^  ' 
ed  of  all  party  considerations,  whether  a  person  expelled 
for  sQch  offence,  and  declared  incapable  of  sitting  in  that 
pailiaiiieotj  coold  be  re-elected,  it  is  probable  the  house 
of  commons  would  feel  considerable  reluctance  to  sub- 
mit in  this  respect  to  the  obstinacy  of  the  place  repre- 
sented ;  for  the  power  of  expulsion  seems  to  involve  in 
it  such  a  power  of  incapacitation.  Otherwise,  if  a  per- 
son so  expelled  and  declared  ineligible,  could  be  re-elect* 
cd,  and  must  be  again  re-expelled,  and  so  toties  quoties^ 
as  long  as  the  infEuny  and  sentence  of  incapacitation 
continued,  the  place  for  which  such  person  should  be 
re-elected,  would  remain  unrepresented,  and  the  repre- 
sentative body  in  thiastruggle,  would  continue  imperfect, 
Co  the  prejudice  of  the  rights  of  the  people  at  large, 
who  are  interested  in  having  the  popular  assembly  of 
the  nation  complete,  and  to  the  delay  and  hindrance  of 
public  affairs. 

Any  person  already  a  member  of  parliament,  after  he  Members, 
is  returned,  is  ineligible  for  any  other  place,  unless  he  Jlken  their 
vacates  his  former  seat ;  for  it  would  be  ac/uf»  agere,  and  "c^^* 
the  due  number  of  the  representative  body  would  be 

f9th  April  A  petition  was  presented  by  certain  frecholderv  of  Middle* 
MX,  noticing,  that  the  return  had  been  amended  as  above  stated,  and  re- 
presenting that  Mr.  Luttrell  had  not  the  majority  of  legal  rotes  ;  that  the 
najority  of  freeholders,  when  they  voted  for  Mr.  Wilkes,  did  not  mean  to 
throw  away  their  rotes,  or  to  wave  their  right  of  representation  ;  and  that 
thej  would  not  hare  chosen  to  be  represnted  by  Mr.  LuUrell,  and  praying 
to  be  heard  by  their  counsel  against  the  election  and  return.  The  house 
fixed  a  day  for  hearing  the  matter  of  this  petition,  "  so  far  as  related  to 
the  election  of  Mr^  Luttrell,"     52  Journ.  447. 

On  the  8th  May,  it  was  heard,  and  appeared  that  the  numbers  upon  the 
poll  were,  for  Mr.  Wilkes,  1143  ;  and  for  Mr.  Luttrell,  296.     32  Journ.  454. 

After  the  hearing,  the  house  resolved,  that  Mr.  Luttrell  was  duly  elected. 

The  house  aAerwards  considered  their  resolution  of  the  17th  February, 
above  mentioned,  as  unfit  to  remain  upon  their  journals ;  and  by  a  resolu^ 
tkm  of  the  3d  May,  1782,  ordered  it  to  be  expunged  "  as  being  subversive 
of  the  rights  of  the  whole  body  of  electors  of  this  kiugdom."  38  Jouro.  977. 
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Sect.  s.     wanting.   But  persons  electedi  before  they  are  returned, 

are  eligiblei  and  frequently  are  elected  for  other  places 

also,  and  cannot  make  their  election  till  fourteen  days  after 

Sim.  p.  40.    their  return.  *    It  has  been  held  also,  that  a  petitioner 

6]Suur°i7i7.  ^^P^^^^^^g  ^'^  petition  in  parliament,  may  be  chosen  for 
another  place. 

The  acceptance  of  almost  any  public  office  or  emolu- 
ment under  government  by  various  acts  of  parliament 
Placemen,    since  the  revolution,  has,  in  some  instances,  rendered  the 
acceptor  thereof  ineligible ;  and  in  others,  has  vacated 

5  W.  &  M.  his  seat.  Thus  by  the  12  and  13  W.  3.  it  is  enacted  that 
liVis  w.  "®  member  of  the  house  of  commons  shall,  after  that 
3.  c  10;       parliament,  be  capable  of  executing  by  himself,  or  deputy, 

any  office  or  place  concerning  the  farming,  collecting,  or 
managing  of  the  customs :  And  if  he  did,  such  person  is 
thereby  declared  incapable  of  sitting  or  voting  as  a  mem- 

6  Ann.  c.  7.  ber  of  the  house  in  such  parliament.  And  by  the  6th  of 
Persons  Anne,no  person  who  shall  in  his  own  name,  or  in  the  name 
whose  leati  ^f  ^ny  other,  have,  &c.  any  new  office,  or  place  of  profit 
but  are  re-  uqder  the  crown  (created  since  the  5th  of  October  1 735), 
f  S*a'*386  ^^^  *^°y  person  who  is  a  commissioner,  or  sub-coramis- 
434.  sioner,  of  prizes ;  secretary  or  receiver  of  the  prizes ;  nor 
3  Doug.  6.  ^^y  comptroller  of  the  accounts  of  the  army  ;  nor  any 

commissioner  of  transports ;.  nor  any  commissioner  of  the 

sick  and  wounded ;  nor  any  agent  for  any  regiment;  nor 

'    commissioner  for  wine  licences ;  nor  any  governor  nor 

*  Bj  an  order  of  the  house  made  at  the  commencement  of  every  sessions 
since  the  11th  May  I661f  all  members  who  are  returned  for  two  or  more 
places,  are  to  make  their  election  "  by  this  day  three  weeks  (u  e.  from  the 
«■  making  of  the  order),  for  which  of  the  places  they  will  serve,  provided 
"  there  be  no  question  upon  the  return  for  that  place."  8  Joorn.  247.  If 
the  return  for  either  place  be  petitioned  against,  the  house  will  not  order  a 
new  writ  for  either,  until  such  petition  be  disposed  of.  Bletcbingly, 
Glam.  30. 

When  either  return  is  questioned,  the  practice  is,  the  person  who  is  re- 
|umed  for  more  than  one  place,  shall  make  his  election  as  soon  as  his  return 
which  was  controverted  is  affirmed,  but  it  does  not  appear  that  there  is  any 
role,  fixing  a  paiticular  day  for  that  purpose.    1  Doug.  169.  Roe  p.  73.  (a) 
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deputy  governor  of  tbe  plantations ;  nor  commissioner  Sect.  5. 
of  the  navy  employed  in  the  out-ports ;  nor  pensioner 
of  the  crown  during  pleasure  (which  by  i  6.  i.  c.  56.  is 
extended  to  a  pensioner  for  years  certain ;)  shall  be  ca- 
pable of  being  elected,  or  of  sitting  or  voting  as  a  mem- 
ber of  parliament;  and  such  election  is  declared  void 
to  all  intents  and  purposes ;  and  the  person  so  sitting  or 
voung,  shall  forfeit  £.  500. 

Bat  the  rule  of  vacating  the  seat  upon  acceptance  of  s.  te. 
office  does  not  extend  to  any  member^  who  being  an  J^elaiityOT 
officer  in  the  navy  or  army,  shall  accept  of  any  new  or  army  oot  to 
other  commission  in  the  respective  services.*    Nor  to  I^p^»n«!i 
the  acceptance  of  a  commission  in  the  militia,  althouerh ,  of  newcom- 

,  •         •     1      1  •        1     1  .     1  .     miisiens. 

the  person  acceptmg  it  had  not  previously  been  m  his  42  o.  s,  ch. 
majesty's  service,  nor  is  such  militia  officer  compelled  ^•••i^*- 
to  serve  the  office  of  sheriff. 

And  it  is  also  provided,  that  if  any  person,  being  chosen 
a  member,  shall  accept  of  any  office  of  profit  from  the 
crown,  during  the  lime  of  his  con  tinuinga  member,  where- 
by his  seat  becomes  void,  and  a  new  writ  issues,  that  such 
person  shall  be  capable  of  being  again  elected.    By  7  G.  2.  7G.2.C.  56. 
no  judge  of  the  court  of  sessions,  or  justiciary,  or  baron  Scotch 
of  the  court  of  exchequer  of  Scotland,  shall  be  capable  ineligible. 
of  being  elected  or  of  sitting  and  voting  as  a  member.  ^^J^*  *• 
And  by  the  15  G.  2.t  no  person  who  shall  be  commis- 

*  UpoQ  a  petition  from  Rocbester*  and  on  the  motion  of  Mr.  Calcraft,  thd 
boose  decided  that  the  situation  of  treasurer  of  Greenwich  Hospital  was 
Doi  a  Bilitarj  or  naval  commission  within  the  meaning  of  the  set  6  Ann, 
c.  7.  a.  S8»  and  accordingly  ordered  a  new  writ  in  the  room  of  Sir  T.  B. 
Tbooipaoo,  who  bad  accepted  that  appointment.    On  dirision,  there  were 
lur  the  motion  69,  and  against  it  68,  and  it  was  carried  by  a  majority  of 
•ne ;  at  the  sobseqnent  election  which  took  place  shortly  afterward.  Sir 
T.  B.  Thompson  was  thrown  out«  and  Mr.  Barnett  elected  by  a  majority  of 
two  Toices.  13  Jane,  1816.    This  election  was  petitioned  against.   See  tho 
Report  in  the  App.  p.  cxxxriii. 
t  Bat  by  c.  IS.  s.  8.  of  this  statute,  governors,  directors,  or  proprietors  of 

be  Bank  of  England,  shall  not  be  thereby  incapacitated  from  taking  their 

eats  in  parliament. 

E 
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Sffct.  3.     sioner  of  the  revenue  in  Ireland  ;  or  commissioner  of  the 
navy  or  victualling  oflSces ;  nor  any  deputies  or  clerks  in 
ca*^?e  of"  ®**y  ^^  ^^^  ^'^  offices,  or  any  of  the  several  offices  of  lord 
bHng  $ieet'  high  treasurer ;  or  the  commissioners  of  the  treasury ;  or 
dng.     '     chancellor  of  the  exchequer ;  or  of  the  lord  high  admiral ; 
or  the  commissioners  of  the  admiralty ;  or  of  the  paymas- 
ters of  the  army,  or  of  the  navy ;  or  of  his  majesty's  prin- 
cipal secretaries  of  state ;  or  of  the  commissioners  of  salt; 
or  of  the  commissioners  of  the  stamps ;  or  of  the  commis- 
sioners of  appeals ;  or  of  the  commissioners  of  wine  licen- 
ces ;  or  of  the  commissioners  of  hackney  coaches  ;  or  of 
Sleet  f .        the  commissioners  of  hawkers  and  pedlars ;  nor  any  per- 
son having  any  office,  civil  or  military,  within  the  island 
of  Minorca,  or  Gibraltar,  other  than  officers  having  com- 
missions in  any  regiment  there  only,  shall  be  capable  of 
being  ekcted,  or  of  sitting  or  voting  as  a  member  of  the 
house  of  commons.    And  such  election  and  return  are 
Penalty.       thereby  declared  to  .be  void ;  and  any  such  person  pre- 
'   suming  to  sit  and  vote,  is  subjected  to  a  forfeiture  of 
Sect  s.        twenty  pounds  a  day.     But  this  act  is  declared  not  to 
Eicepuona.  ^^^gjjj  ^q  exclude  the  treasurer  or  comptroller  of  the 

navy,  the  secretary  of  the  treasury,  the  secretary  to  the 
chancellor  of  the  exchequer,  or  secretaries  of  the  admi- 
ralty i  the  under  secretary  to  any  of  his  majesty's  prin- 
cipal secretaries  of  state,  or  the  deputy  pay-master  of 
the  army;  or  to  exclude  any  person  having  or  holding 
any  office  or  employment  for  life,  or  for  so  long  as  he 
shall  behave  himself  well  in  office. 

aionet  of  ^o  commissioner  of  customs,  excise,  or  stamps,  or  per- 

co»toins,cx.  g^ug  conceraed  in  farming  or  managing  any  duties  or 

41  G.5.       aids;  nor  commissioners  of  appeals  on  controul  of  the 

Secf  1.  ^    *^^^  duties ;  nor  commissioners  of  the  impress  account ; 

Commit-      nor  any  agent  for  any  regiment ;  nor  any  party  to  any 

IpjpMi^      contract,  or  commission  from  the  Irish  treasury,  or  any 

[  51  ]    .person  on  account  of  the  public  service  ;  nor  any  clerk 

or  deputy  of  the  high  treasury  or  commissioners  of 

treasury ;  or  of  the  auditors  or  tellers  of  exchequer,  or 
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of  commissioners  of  stamps  or  appeals;  nor  any  person     Sect  5. 
holding  any  "oflSce  or  place  of  profit"  under  the  lord  "^ — ^, — ' 
lieutenant  or  lord  justices,  created  since  33  G.  3.  shall  sionen^of 
be  capable  of  beine  elected  or  chosen ;  commissioners  of  vco«»nt»» 

*  ^  army 

the  treasury  and  their  secretary ;  the  auditor  general  of  ■gents,  oon- 
tbe  exchequer ;  members  of  any  incorporated  trading  jJepn^  ^^ 
companies^  now  (1801)  existing  in  Ireland,  consisting  of  clerks  in 
joore  than  ten  persons,  so  far  as  the  contract  is  entered  ces.^^^ 
into  in  their  corporate  capacity.     The  secretary  of  the  *^  ^'^\ 
treasury,  and  the  secretary  of  the  chancellor  of  the 
exchequer,  are  exceptions  to  this  act,  they  may  sit  in 
the  house  notwithstanding  their  situations. 

Persons  concerned  in  collecting,  managing,  or  farming  11 4t  is 
the  duties  of  excise,  or  determining  appeals,  or  controul-  J^]l]^'  *' 
ing  or  auditing  the  accounts  of  the  same,  incapable  of 
ntting,  voting,  or  acting  as  members. 

Mr.  J.  Blackstone,  in  tak  ing  notice  of  these  i  ncapaci ties, 
has  blended  the  acts  together,  and  has  drawn  a  general 
conclusion,  that  the  persons  enumerated  are  incapable  of 
being  elected  or  sitting  as  members.  This  mistake  will  be 
easily  perceived  by  an  attentive  perusal  of  the  statutes, 
and  has  not  escaped  the  accuracy  of  Mr.  Douglas,  now 
lord  Glenbervie.  The  case  of  Sir  Richard  Allen  seems  to  iDoug.145. 
justify  this  observation.    Sir  Richard  Allen  was  collector  ^©"o" 

r      tI-     4  /-   1  1  -1       elected,  not 

for  hte,  by  patent,  of  the  great  and  petty  customs  jn  the  disqualified 
port  of  Yarmouth,  at  the  time  of  e/ec//on;  he  surrendered  jliTOselro?' 
on  the  /th  of  February  ;  the  surrender  was  enrolled  on  his  office 
the  8th,  and  he  took  his  seat  on  the  9th,  having  first  sub-  takerhis 
mitted  his  case  to  the  house,  who  resolved  he  should  be  '«*^' 
admitted  to  take  his  seat,  after  having  debated  upon  the 
90th  section  of  the  1 2  and  1 3  W.  3.  c.  10.  on  which  the 
question  arose.     The  words  are,  "  If  any  member  of  the 
house f  S^c.  shall,  during  the  time  of  his  being  a  member  of 
parliament,  by  himself,  or  his  deputy,  6fc.  take  or  enjoy  any 
place,  i^c.  touching  the  farming,  managing,  or  collecting 
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Sect  s.  oj  tJic  customs,  S^c.  in  such  parliaments^  *  The  clause 
clearly  refers  only  to  a  complete  member  who  has  actually 
taken  bis  seat^  and  has  the  power  of  acting  or  voting ; 
but  before  the  person  chosen  has  taken  his  seat  according 
to  the  forms  of  the  house  (especially  since  the  oaths  re- 
quired to  be  taken^)  be  cannot  exercise  his  privilege^  and 
if  he  divests  himself  of  his  office  before  the  completion 
of  his  title,  he  seems  not  within  the  meaning  of  the  act, 
which  does  not  declare  him  ineligible, 
ft  G.  3.  ^^  person  concerned  whoUyi  or  in  part,  in  any  contract 

&45.  ^ithy  or  commission  from^  the  commissioners  of  his 

majesty's  treasury,  or  of  his  navy,  or  victualling  office,  or 
with  the  master  general  or  board  of  ordnance,  or  with  any 
one  or  more  of  such  commissioners,  or  with  any  other  per- 
son or  persons  whatsoever,  for  or  on  account  of  the  pub- 
lic service^  or  shall  knowingly  furnish,  in  pursuance  of 
any  such  agreement^  any  money  to  be  remitted  abroad,  or 
any  wares  or  merchandize  to  be  used  in  the  service  of  the 
public,  shall  be  capable  of  being  elected,  or  sitting  as 
a  member  of  the  house  of  commons,  during  the  time  he 
shall  hold  such  contract,  or  any  part  thereof,  or  any  bene- 
fit arising  from  the  same.  But  contracts  devolving  by 
descent,  limitation  ot  marriage,  shall  not  incapacitate 
within  12  calendar  months,  from  the  time  of  devolution. 

By  the  statute  45  G.  3.  c.  91.  s.  7.  the  commissioners 
appointed  under  that  act  for  examining  and  auditing 
the  public  extraordinary  accounts,  are  incapable  of 
being  elected  or  of  sitting  as  members  of  the  house 
of  commons,  f 

*  The  committee  resolved^  "  that  the  Hon.  John  Maltland  was  eligible 
to  serve  in  parliament,  notwithstanding  his  being  in  possession  of  the  office 
of  clerk  of  the  pipe  in  the  exchequer  of  Scotland,  at  the  time  of  liis  election.'* 
a  Doug.  450. 

t  By  Stat  S9  and  40  G.  3.  c.  87.  justices  at  tlie  Thames  police  office  wert 
disqaalified,  and  by  42  O.  S.  c.  76.  justices  at  tlie  seven  police  offices  were 
disqualified.  But  by  stat.  47  G.  3.  the  above  acts  were  to  be  in  force  only 
until  the  25th  March  1814  ;  revived  by  stat.  54  G.  3.  chap.  7.  1. 1  &  38. 
to  continue  in  force  till  1st  June  1820,  And  until  the  expiration  of  six  weeks 
from  the  comraeocement  of  the  then  next  session  of  parliament. 
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So,  by  the  statute  46  6. 3.  c.  80.  s.  18.  the  commission* 
en  for  the  examiDation  of  the  accounts  of  the  expendi- 
ture of  the  public  money  in  the  West  Indies,  who  receive 
any  salary  for  the  execution  of  their  duty  as  commis* 
sioQers,  are  likewse  thus  incapacited. 

As  are  also,  by  the  statute  46  G.  3.  c.  141.  s.  22.  the 
ten  commissioners  under  that  act;  for  examining  and 
auditing  the  public  accounts. 

With  respect  to  the  commissioners  of  the  woods  and 
forests,  appointed  under  the  statute  50  6.  3.  c.  65.  by  s* 
21  of  the  act,  any  one  of  such  commissioners  may  be 
elected  and  sit  in  parliament.* 

It  is  ftutber  to  be  observed,  that  the  office  of  a  com*  Roe  p.  tofi. 
missioner  for  the  redemption  or  sale  of  land-tax, f  und^r 
several  acts  of  parliment,  is,  by  the  stat.  42  G.  3.  c.  1 16. 
s.  185,  declared,  not  to  vacate  a  seat  in  parliament,  and 
not  to  be  deemed  a  place  or  employment  of  profit  under 
his  majesty,  notwithstanding  that  the  appointment  shall 
be  by  warrant  under  the  royal  sign  manual,  but  a  place 
or  employment  under  the  authority  of  the  act. 

By  the  stat.  42  G.  3.  c.  89.  for  vesting  certain  lands 
and  hereditaments  in  trustees,  for  promoting  the  service 
of  his  majesty's  ordnance  at  Woolwich,  it  is  provided,  by 
8. 12,  that  the  commissioners  appointed  by  his  majesty,  by 
letters  patent,  to  hear  and  determine  claims  to  premises 
taken  under  that  act,  shall  not  be  disqualified  from  sit- 
ting in  the  house  of  commons. 

In  order  to  substantiate  an  objection,  by  reason  of  hold-  Roc  p.  208. 
ing  a  disqualifying  office,  the  actual  enjoyment  of  the  IJo^^aS 


^  Bj  5lG.  S.jastlces  ef  peace  and  other  persons  employed  under  the 
police  act  were  incapacitated  from  sitting  in  parlioment  or  voting  at  elec- 
booa.-i^l  G.  3.  c.  119.  s.  14  and  15.  expired,  181.$ ;  renewed  bj  stat. 
54  G.  3.  c.  37.  s.  149  and  to  continue  in  force  till  1st  June  1820,  and  till 
ax  weeks  after  the  commencement  of  the  then  next  session  of  parliament. 

t  But  this  office  \k  now  executed  bj  the  comimissitfoers  of  taxes,  under 
flat.  63  G.  3.  <•  1S3. 
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^9^^'     office  must  be  shewn ;  a  mere  titte  thereto,  if  never  acted 

upon,  by  taking  possession,  will  not  of  itself  operate  to 
disqualify. 

The  Stat.  39. 6. 3.  c.  94.  s.  5.  reciting  that  the  covenants 
in  the  indenture  usually  made  between  his  majesty,  and 
the  roaster  or  worker  of  the  mint,  are  not  within  the 
nature  of  a  contract  coming  within  the  meaning  and  in* 
tention  of  the  above  statute,  of  the  22  6. 3.  c.  45,  enacts, 
that  nothing  in  that  act  shall  extend,  or  be  construed  to 
extend,  to  the  person  holding  such  office. 

The  Stat.  39  and  40  6.  3.  c.  97.  which  incorporates  the 
London  flour  company,  enacts,  by  s.  27.  that  no  person 
who  shall  be  a  member,  or  manager,  or  other  officer  of 
the  said  company,  shall  for  that  cause  only,  be  disabled 
from  being  a  member  of  parliament. 

Vid.  Stat.         By  57  6.  3.  c.  62.  all  officers  and  persons  connect- 
Appendix.    ^  ^j^  ^j^^  superintendence  of  the  public  buildings, 

now  under  the  charge  of  the  board  of  works  in  Ireland, 
shall  be  taken  to  hold  new  offices  within  the  meaning  of 
the  act,  and  shall  be  incapable  of  sitting  or  voting  as 
^^  Q  ^       members  of  the  house  of  commons.    Also,  by  stat.  57 
c.  5«.  G.  3.  c.  63.  persons  holding  the  offices  of  clerks  of  the 

pendixf  ~  signet  and  privy  seal,are  in  like  manner  disqualified  from 
sitting  in  parliament.  And,  by  stat.  57  G.  3.  c.  84. 
Vid.  Ap-  there  is  a  similar  provision  with  respect  to  the  execution, 
in  person,  of  the  offices  of  auditors  and  tellers  of  the 
exchequer  in  England  and  Ireland  respectively,  and  of 
the  clerks  of  the  pells  in  England  and  Ireland  respec- 
tively. But  the  stat.  57  G.  3.  c.  66.  declares  the  office 
of  vice-president  of  the  board  of  trade  not  to  be  a  new 
office,  and  that  the  person  holding  such  office  may  sit  in 
parliament  notwithstanding. 

Penttom.         PenoDS  having  pensions  from  the  crown  during  plea- 
iM^ugpeii-  su^>  &fc  ^7  ^^^^*  ^*  -Ann.  c.  7.  s.  25*  rendered  incapabde 
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of  being  elected ,  or  of  sitting  or  voting  as  members  of  ^^^  ^« 
the  bouse  of  commons:  and  by  section  291  are  subjected  sions  from 
to  the  penalty  therein  contained,  if  they  presume  to  the  Crown 
sit  or  vote.  J,"^«^ 

disqaalified. 

The  Stat.  1  G.  1.  s.  2.  c.  56.  which  recites  the  above 
provision,  to  the  end  that  it  may  not  be  defeated  or 
eladed  by  any  member  accepting  any  pension  for  any  a  person 
number  or  term  of  years,  by  s.  1,  enacts,  That  no  person,  ^■^*?8  * 
having  any  pension  from  the  crown  for  any  term  or  from  the 
number  of  years,  either  in  his  own  name,  or  in  the  name  Ji[JIJ[  0/°'  * 
or  names  of  any  other  person  or  persons  in  trust  for  uumber  of 
hira,  or  for  his  benefit,  shall  be  capable  of  being  elected,  quaSld/*" 
or  of  sitting  or  voting  as  a  member  of  the  house  of  (^*  ^^ 
commons.  ante,  p.  49. 

By  s.  2.  of  the  same  act,  any  person  having  such  pen-  Penaitj. 
sion,  and  presuming  to  to  sit  or  vote,  forfeits  £20  for 
every  day  in  which  he  shall  so  sit  or  vote,  to  such  per- 
son or  persons  as  will  .sue  for  the  same,  in  manner 
therein  mentioned. 

It  was  formerly  questionable  under  the  terms  of  this 
enactment,  whether  a  person  whose  wife  had  a  pension 
for  years  was  also  disqualified,  as  being  in  effect  for  his 
benefit.  By  the  Irish  act  any  person  whose  wife  has  a  S3G.s. 
pension  for  years,  is  disqualified ;  but  this  act  does  not  ^'  *^*  *"^' 
extend  to  England,  and  it  is  now  decided  by  a  com- 
mittee, that  such  pension  held  by  the  wife  is  not  a  dis- 
qnalification  to  the  husband  in  this  country.  In  the 
last  Reading  case,  March  1819,  a  petition  having  been 
presented  against  the  return  of  Charles  Fyshe  Palmer, 
Esq.  who  had  been  elected,  together  with  Charles  Shaw 
Lefevre,  Esq.  member  for  Reading,  it  appeared  before 
the  committee,  that  soon  after  the  election  commenced, 
a  public  notice  was  given  "  That  the  said  Charles  Fyshe 
Palmer  was  disqualified  to  serve  in  parliament,  having 
a  pension  in  right  of  his  wife.  Lady  Madelina  Palmer ; 
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Sect,  Si  and  that  the  votes  given  for  him  after  such  notice^  would 
be  thrown  away/*  Mr.  Pahner  did  not  deny  that  his  wife 
had  such  pension,  but  contended  that  such  pension  did 
not  disqualify  him ;  and  he  having  been  returned,  the 
electors  petitioned  in  right  of  the  third  candidate,  Mr. 
Weyland.  Before  the  election  Mr.  Palmer  had  himself 
received  the  pension,  but  after  the  election  the  mode 
had  been  altered,  and  it  was  then  received  by  Lady 
Madelina  Palmer,  without  the  intervention  of  Mr. 
Palmer.  The  attorney  had  received  directions  to  ac- 
count to  Lady  Madelina  only.  The  committee  decided 
that  the  sitting  member  was  duly  elected. 

r  &  8  W.3.  -^  candidate  guilting  of  treating,  cannot  serve  in  par- 
liament upon  such  election  for  such  county,  city,  town^ 
borough,  port,  or  place. 


C4»8.  % 


f  Peck.  189.  Bribery  committed  by  a  successful  candidate,  whose 
79.^31.*'  election  has  been  declared  void  on  that  account,  disquali- 
d4f.  353.  fies  him  from  being  elected  at  the  ensuing  election  for 
ai/ssf/  ^^A^  place;  and  in  either  of  the  last  mentioned  cases,  if 
«fii.  &c.      there  be  sufficient  notice  at  the  election  of  such  disquali* 

fication,  the  votes  given  to  such  person  will  be  thrown 

away,  and  the  other  candidate  seated.* 

These  are  general  disqualifications,  which  make  the 
person   who  labours  under  them  ineligible  either  for 
Partial  dis-  co<uities,  citics,  or  boroughs.    There  are  other  disqualifi* 
quaJifica-     catious  of  a  partial  nature,  which  render  the  party  ineligi- 
ble for  one  representation  and  not  for  another.    Thus 
[  55  ]    ^^°^^  persons  are  qualified  for  boroughs,  who  are  not  so 
for  counties ;  others  are  qualified  for  some  boroughs  or 
counties,  and  not  for  others;  and  these  partial  or  parti- 
cular qualifications,  or  disqnalifieatioiis,  arise  from  civil 
policy,  which  has,  from  time  to  time,  interposed  for  the 
better  regulation  of  parliamentary  representation.  These 

*  See  fortber  on  briberj  aiid  treating^  and  tbe  penaldes  and  disabilities 
which  are  thereby  incorred,  at  the  end  of  the  3d  paitof  this  treatise. 
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will  be  mentioned  more  Ailly  10  the  2d  and  3d  chaptersi     Seet  s. 
noder  the  different  heads  to  which  they  belong.    Before  ^^IJ^TT^ 
we  proceed  to  these  particular  disqualifications^  it  may  Mght  Ca. 
not  be  improper  to  add,  that  if  a  person  who  is  clearly  53  joorf  J^ 
ineligible  becomes  a  candidate,  and  notice  is  given,  and  *^  415. 
tafficient  proof  is  shewn  or  tendered  to  the  voters,  of  the  c«.  9  D^. 
facta  or  circumstances  which  render  such  candidate  in-  y^^'  ^^ 
eligible,  the  voices  given  to  him  are  thrown  away,  and  560, 56i.' 
the  candidate  with  the  next  greater  number  of  votes  is  ^^f^  ^'^ 
dnly  elected.*  ficatioiuAp. 

peiidix,  No. 

By  the  stat.  5a  G.  3.  c.  144.  s.  1.  wherever  a  commis-  ^'  P*^** 
tion  of  bankraptcy  shall  be  awarded  against  any  member  in  tbe  Af^ 
of  tbe  bouse  of  commons,  and  he  shall  be  found  and  de-  ^^'^^^ 
dared  a  bankrupt  under  the  same,  he  is  incapacitated,  for  becoming  • 
the  next  twelve  calendar  months,  from  sitting  or  voting  ^Siud^^cd 
in  the  house,  unless  within  that  period  the  commission 
shall  be  superseded,  or  the  creditors  proving  their  debts 
shall  be  paid  or  satisfied  tbe  full  amount  of  their  debts 
under  the  commission ;  the  same  clause  having  a  proviso, 
that  such  debts,  (if  any,)  as  shall  be  disputed  by  the 
bankrupt,  (if  he  shall,  within  the  same  time,  enter  into 
security  according  to  the  directions  of  the  act,  to  pay 
such  money  as  shall  be  recovered  against  him  in  law  or 
equity,  together  with  the  costs,)  shall  be  considered,  for 
the  purpoes  of  the  act,  as  paid  or  satisfied. 


By  s.  2.  of  the  same  statute,  if  the  commission  shall  not, 
within  twelve  calendar  months,  be  superseded,  nor  the 
debts  so  satisfied,  then  the  commissioners  are  required, 
immediately  after  the  expiration  of  twelve  calendar 
months  from  the  issuing  of  the  commission,  to  certify  the 
same  to  the  speaker,  and  thereupon  the  elec  tion  of  such 
member  is  to  be  void ;  and  the  speaker  is  authorized  and 
required,  during  any  recess,  forthwith,  after  receiving 
such  certificate,  to  cause  notice  thereof  to  be  inserted  in 
tbe  London  Gazette,  and  then,  upon  the  expiration  of 

*  See  UiU  iobject  mere  fully  discassed  Bt  the  end  of  the  Sd  part  of  this 
work«    Vide  alw  Leomiiuter  case,  poft  p.  60. 
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• 

S^t.  5.     fourteen  dajB^  to  issue  bis  warrrat  to  the  clerk  of  the 
"^  crowo,  tp  make  out  a  new  writ  id  the  room  of  such  mem- 

-  ber :  but  the  act  does  not  empower  the  speaker  to  issue 
such  warranty  imless  such  certificate  shall  have  been 
delivered  to  him  so  long  before  the  next  meeting  of  the 
house  for  the  dispatch  of  businesS|  as  that  the  writ  may 
be  issued  before  that  time* 

Andy  by  s.  3.  of  the  act,  the  provisions  of  the  stat. 
24  G.  3.  with  respect  to  the  issuing  of  writs  during  the 
vacancy  of  the  office  of  speaker^  or  during  his  absence 
out  of  the  realm,  are  extended  to  the  case  of  seats  so 
becoming  vacant. 

Boep.  tf&.  This  disqualification  is  confined  to  the  case  of  persons 
who  being  already  in  parliament^  become  bankrupt. 
There  is  nothing  in  the  act^  which  goes  to  incapacitate 
any  other  persons  by  reason  of  bankruptcy. 

8heri£^  It  was  long  unsettled  how  far  a  sheriff  was  or  was  not 

capable  of  being  elected,  and  for  what  place.  Sir  E. 
Coke,*  when  he  was  sheriff  for  the  county  of  Bucks,  was 
[  57  ]  c^^^^'^  member  for  the  county  of  Norfolk,  and  actually 
took  his  seat.  He  was  at  that  time  under  the  persecution 
of  the  court,  and  notwithstanding  the  interference  of  Car. 
I.  the  committee  of  privileges  and  elections,  to  whom  his 
case  was  referred,  made  no  report  against  his  eligibility; 
and  afterwards,  in  a  suit  in  chancery,  he  was  allowed  the 
privilege  of  parliament.  This  is  laid  down  by  himself,  in 
his  4th  Institute,  as  an  adjudication  of  his  right ;  and  Mr. 

?'  ^iS  ^'  Justice  Blackstone,  in  his  Commentary,  considers  the 

*  The  liistorj  of  die  cttc  of  Sir  Edward  Coke  is  well  known.  He,  together 
wiUi  Sir  Thomoi  Wentworth,  Sir  Frameii  Seymour,  Sir  Robert  Phillipt,  Sir 
Guy  Pabuer,  Mr.  JEdto.  Afford,  and  Sir  Wm,  Fleetwood,  being  able  and 
dittingoished  opposers  of  the  arbitrarj  attempts  of  the  crown,  were 
appointed  sheriffs,  with  the  express  mtention  of  disqaalifjing  them  froa 
being  chosen  to  parliament.-*4  I>oiig.  102,  499. 

As  the  Stat.  3  G.  1,  takes  awaj  the  obligation  to  residence,  sheriffs  are 
BOW  eligible,  except  for  those  places  where  they  are  to  make  the  return.-— 
3G.  l.c.  15,s.l8.  30  Jonm.  439, 456,  466, 500, 601.  4  Doagl.  87, 131. 
Roe,  p.  161.  (n).    9  Jonrn.  p.  378.    10  Jonra.  3t4»  335. 
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point  as  settled.    In  the  first  case  on  that  subject,  which     ^^^  ^ 
has  occurred  since  the  establishment  of  the  new  judica« 
tnre»  it  has  been  determined,  that  a  sheriff  is  ineligible  to 
a  boroQgh  within  the  county  of  which  he  is  sheriff  at  the 
time  of  election  ;*  and,  in  a  subsequent  case,  that  the  Boagi.  1. 
sheriff  of  a  county  is  eligible  for  a  town,  which  is  a  county  ^^^*  Abiug- 
ofiiie/f,  though  lying  within  the  district  of  the  county  446. 
whereof  he  is  sheriff,  f.  The  former  case  must  be  presumed  4  Doogi. 
to  have  been  decided  upon ;  the  impolicy  and  inconveni-  ton  ciu™!^^^ 
ence  of  suffering  a  person  to  return  himself,  and  of  leav- 
ing it  in  his  power  to  judge  of  the  legality  of  votes  which 
are  given  to  himself:  a  contrary  doctrine  would  make  him 
iteiipr  and  Judex  in  the  same  cause.     But  that  reason  does     [  58  ] 
not  bold  in  the  latter  case,  because  the  district  is  out  of  his 
jurisdiction,  and  he  himself  has  nothing  to  do  in  the  exe- 
cution of  the  writ.    Thus  the  negative  words  of  the  writ 
are  construed  not  to  make  a  general,  but  only  a  local  dis- 
ability.   The  words  of  the  writ  are,  "  Willing  neverthc"  Noiumui 
"  ku  thai  neither  you,  nor  any  other  sheriff  of  this  our  *^^*"'** 
*'  said  kingdom,  be  in  any  tvise  elected"    The  statute  or 
ordonance  of  46  E.  3.  upon  which  this  change  of  the  writ 
was   founded,  being  restrictive  only  of  the  choice  of 

Hie  case  of  members  becoming  sherifTs  is  not  likely  again  to  occur,  (ex- 
cept in  London  and  Middlesex,  where  they  are  eligible  by  the  people,)  the 
house  having  resolved  on  the  7th  Jan.  16H9f  "  that  the  nominating  any 
member  of  this  house  to  the  king,  to  be  made  a  shcriflT,  is  a  breach  of  the 
pririlegc  of  this  house  ;"  the  king,  at  the  same  time,  (on  petition  from  the 
boase,)  Appointed  another  person  sheriff  for  Yorkshire,  in  the  room  of  a 
member  of  the  house  who  had  been  nominated.    Roe  p.  161.  (n), 

*  Mr.  M.  returned  for  Abingdont  was  sheriff  for  Berks ;  the  return  was 
disputed  oo  the  ineligibility  of  Mr.  M.  The  committee  determined,  that 
neither  the  sitting  member  nor  the  petitioner,  were  duly  elected,  and  that 
tke  election  was  void.  1  Doug.  446. — The  committee  assigned  no  reason 
for  their  determination. 

t  There  are  instances  of  sheriffs  returned  for  boroughs  within  their  own 
oaanties,  and  allowed  to  sit,  although  objected  to  at  tfieir  election,  and 
petitioned  against.     1  Doug.  454.  n.  ^K.) 

In  the  Scuthampton  case,  "  Resolved,  that  it  is  the  opinion  of  this  com- 

*  minee,  that  J.  F.  being  sheriff  for  Hampshire  at  the  time  of  the  lasl 

•  general  election,  was  eligible  to  serre  in  parliament  for  the  towe  of 
"  Smuh4nttpUfn,'*  which  b  a  county  of  itselC     4  Doug.  14S. 
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Sects,     sheriffs  as  Jcnights  of  counties,  seeins  to  have  been  very 

*  ^^"^^  properly  used  as  a  key  to  interpret  the  writ.  The  writ 
however  cannot  alter  the  law,  and  therefore  had  the  clause 
expressly  excluded  sheriffs  from  being  elected  at  ell,  it 
ought  to  be  disregarded.  The  evil  recited  by  46  E.  3.  is 
twofold ;  first,  that  the  sheriff  is  prevented  from  continual 
residence  in  his  county  (which  by  the  3  G.  1 .  c.  1 5.  is  im- 
pliedly at  least  rendered  unnecessary  ;)  and  secondly,  the 
abuse  of  his  power  by  returning  himself.  But  the  remedy 
would  be  carried  beyond  the  evil,  and  consequently 
beyond  the  intention  of  the  law,  if  the  words  should  be 
construed  to  disqualify  him  from  being  elected  for  any 
place  out  of  that  jurisdiction  to  which  his  office  is  con- 
fined. Those  who  wish  to  see  the  authorities  and  argu- 
nents  on  the  nolumus  clause  brought  together,  will  find 
them  stated  at  large  in  Mr.  Douglas's  Reports  of  the 

Mayors.  Abingdon  and  Southampton  Cases.  Upon  the  same  prin- 
ciple, returning  officers,,  of  whatever  description,  are  in- 
eligible universally  for  the  city,  borough,  or  cinque  port, 
over  which  they  preside  at  the  time  of  election.  And  for 
this  doctrine,  though  the  writ  does  not  extend  expressly 

Com.  Jonra.  to  it,  there  is  a  solemn  resolution  of  the  house,  which 

sjiinci68o,  jjj^g  never  been  overturned. 

What  rank        The  degree  and  quality  of  the  person  eligible  for  a 

for^countics  county,  is,  by  act  of  parliament,  so  far  fixed,  that  he  must 

23  H.  6.       be  above  the  degree  of  a  "  vadlet,'*  which  means  yeoman, 

and  ought  to  be  a  knight  or  notable,  esquire  or  gentleman, 

[  59  ]    capable  of  being  made  a  knight.    The  words  of  the  writ 

Pryn.  Ptrl.  Still  Continue  to  be  "  knights  girt  with  swords.'^    They 

r^cJo^^*'    were  introduced  into  it  in  the  13th  year  of  E.  3.  and 

have  been  construed  to  mean  actual  knights  by  order,  as 

well  as  knights  by  tenure.    The  expression  is  continued 

to  this  day,  though  it  seems  never  to  have  been  of  any 

binding  force,  and  is  not  mentioned  in  23  H.  6.  c.  15. 

The  clause,  although  of  no  substantial  use,  has  obtained 

reverence  from  time,  and  answers  at  least  the  purpose  of 

impressing  upon  the  electors  an  idea  of  the  antiquity  of 

their  privilege. 
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BoC  as  every  one,  who  had  a  knight's  fee  (which  was     Sect.  s. 
bot  £.40  a-year  in  free  land,)  was,  before  the  abolition  of  q^iMciT' 
the  feudal  tenures^  capable  of  and  liable  to  be  made  a  ^i^"  ^?' 
knight,  it  became  necessary  to  enlarge  the  qualification  as 
wetdth  increased,  when  the  value  of  a  man's  property  was 
once  adverted  to  as  a  criterion  to  direct  the  choice ;  and 
accofdingly  it  is  enacted,  that  no  person  shall  be  capable  9  An.  c.  5. 
to  sit  or  vote  as  a  member  of  the  house  of  commons,  for 
any  county,  city,  or  borough,  within  England  or  Wales^ 
&c.  who  shall  not  have  an  estate,  freehold  or  copyhold,  for 
his  own  life,  or  for  some  greater  estate,  either  in  law  or 
equity,  over  and  above  what  will  satisfy  and  clear  all  in- 
cumbrances that  may  affect  the  same,  within  England  or 
Wales,  or  ike  town  of  Berwick  upon  Tweed,*  of  the  an- 
Doal  value  of  £.600  for  every  knight  of  a  shire  above  re- 
prizes,  and  of  £.  300  above  reprizes  for  any  other  member » 
A  mortgage  is  no  qualification  until  after  the  mortgagee 
has  been  7  years  in  possession.    And  if  any  person,  who  Sect  5 
shall  be  elected  or  returned,  shall  not  at  the  time  of  such 
election  and  return  be  seised  of,  or  intitled  to,  such  estate 
as  before  mentioned,  such  election  and  return  shall  be 
void ;  and  by  the  same  act,  any  person  who  shall  appear  9  An.  c  5 
as  a  candidate,  or  shall  be  proposed  to  be  elected,  upon  *-  ^* 
reasonable  request  to  him  to  be  made  at  such  election,  or 
before  die  day  prefixed  in  the  writ  of  summons  for  meet-     [  60  ] 
tJtf  rf parliament,  by  any  candidate,  or  any  two  or  more 
penoas  having  right  to  vote  at  such  election,  shall  swear  Swesring  to 
to  bis  qualification  in  manner  thereby  prescribed,  which  ||^''^^ 
<ialh  of  qoalification  is  also  thereby  directed  to  be  re-  wreH, 
inraed  into  the  chancery  or  king's  bench,  within  three  Appendix 
«ioBths  after  the  election,   under  a  penalty  upon  the  ^^^^ 
sheriff  off  one  hundred  pounds ;  one  half  to  the  in-  Qoaii6cs' 
foaiier,  and  one  half  to  the  poor :  and,  if  the  candidate  ^^J^^ 


*  And  nee  tW  maioo,  Vj  41  C.  3  c  101.  t.  93.  the  qnaJificatlon  cmj 
he  in  IrciaDd  ;  sad  bj  lUt.  59  G.  3.  c  S7.  in  Scotland.     Vkk  the  Act, 


*  KtmAwed^  **  ti^  ootvitfataadinf  tW  amh  Xaktn  hj  %  candidtc  at  or 
*  aftrr  tbe  electun,  km  dtmihtotion  aaj  he  aiurwd*  CDfiured  mUf." 
S  I>o«|i.i«9. 
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Sect  3.  80  required,  wilfully  refuses  to  take  the  oath  at  the  time 
of  election,  or  before  the  day  in  the  writ  mentiolied 
for  the  meeting  of  parliament,  his  election  is  void. 

At  the  last  election  for  Leominster,  which  was  petition*^ 
ed  against  by  the  friends  of  Mr.Harcourt,  and  which  was 
tried  before  a  committee  in  February  1819,  it  appeared 
that  Sir  John  William  Lubbock,  Sir  William  Cunning- 
bam  Fairley,  Bart,  and  John  Harcourt,  Esq.  were  can- 
didates ;  that  after  a  poll  had  been  demanded  and  granted. 
Sir  William  Cunningham  Fairley  was  legally  required 
to  take  the  qualification  oatb^  which  he  consented  to  dp, 
provided  he  were  allowed  to  state  in  that  oath  his  landed 
property  in  Scotland ;  but  this  being  denied  him,  after 
a  short  interval,  in  which  some  discussion  took  place, 
he  left  the  poll,  without  taking  the  oath,  and  did  not 
return  9gain  for  three  hours.  As  soon  as  he  had  retired, 
some  of  the  friends  of  Mr.  Harcourt  gave  public  notice, 
that  Sir  William  Cunningham  Fairley  bad  refused  to 
take  the  oath,  and  called  upon  the  returning  officer  to 
ek>ae  the  poll,  and  declare  the  other  candidate,  Mr. 
Harcourt,  duly  elected,  and  the  electors  were  told,  as 
ibey  came  up  to  vote,  that  all  votes  polled  for  Sir  Wil- 
liam after  such  notice,  would  be  thrown  away^  This 
was  immediately  contradicted  by  the  friends  of  Sir 
William,  and  a  placard,  publicly  exhibited,  that  Sir 
William  was  ready  to  take  the  oaths,  and  had  not  refused ; 
soon  after.  Sir  William  again  made  his  appearance  ^at 
the  poll,  and  his  oath  of  qualification  having  been  again 
demanded  of  him,  he  took  it,  and  was  finally  elected. 
It  was  proved  before  the  committee,  that  between  the 
interval  of  leaving  the  poll  and  returning  to  it,  the  sitting 
member  had  purchased  a  qualification,  and  paid  part 
of  the  purchase  money,  and  that  the  title  deeds  were  de- 
posited in  the  hands  of  a  third  person.  There  were  cer- 
tainly great  doubts,  whether  the  qualification  was  good 
for  any  thing  or  not.  The  questions  for  the  committee  to 
determine  appeared  to  be,  1st,  Whether  the  purchase  of 
a  qualification  during  the  election,  would  render  it  unavail* 


Chaf.  LI  FOR  COUNTIES.  &• 

Met  sdyWIiethertheparcfaasewascoiBplealfaiidsdIy,  Sects. 
Whether  it  was  a  bona  fide^  or  merely  a  coIoaraUe  par- 
chase,  for  the  purpose  of  the  dection ;  and  if  so,  (the  sit- 
tiilg  member  having  been  permitted  to  swear  to  his  quali- 
fication, and  no  notice  being  given  to  the  electors  who 
polled  afterwards,  that  snch  qaalification  was  insuffi- 
cient) whether  they  ought  not  to  declare  it  a  void  elec^ 
tioo  i  The  agent  for  Sir  William  desired  the  counsel 
not  to  press  for  a  void  election,  as  Sir  William  had  no 
objectioa  to  Mr.  Harcourt  having  the  seat,  if  he  could 
not  hold  it  himself.  This  was  of  course  known  to  the 
nominee  of  the.sitting  member.  The  committee,  how« 
ever,  widioat  giving  any  reasons,  declared  "  that  the  sit* 
ting  member  was  not  duly  elected."  ''  That  Mr.  Harcourt, 
the  other  candidate,  was  duly  elected,  and  ought  to  have 
been  returned.'*  It  has  since  been  generally  understood, 
that  the  committee  did  not  advert  to  the  purchase  of 
the  estate  during  the  election,  or  the  value  of  the  quali* 
ficatioB,  but  had  decided  entirely  upon  the  ground,  that 
Sir  William  Cunningham  Fairley,  having  declined  to  take 
the  oath,  when  it  was  so  tendered  to  him,  and  not  having 
done  so  for  the  space  of  three  hours,  had  tvilfully  refused 
to  take  the  oath,  and  therefore  that  the  returning  officer 
was  not  jnstiBed  in  keeping  open  the  poll  after  notice, 
but  ought  immediately  to  have  declared  Mr.  Harcourt 
(there  being  then  no  other  candidate)  duly  elected. 
Fortunately  they  passed  no  snch  resolution,  which  might 
have  formed  a  precedent  for  other  cases.  The  reso- 
lution of  the  committee,  as  it  stands,  may  easily  be 
reconciled  with  the  evidence  that  was  given  ;  either  with 
regard  to  the  insufficiency  of  the  value  of  the  estate; 
the  invalidity  of  the  purchase  as  being  incompleat,  or 
as  colourable,  and  not  bon&  fide ;  particularly  as  the 
electors  had  notice  of  disqualification,  and  the  ques- 
tion of  a  void  election  was  probably  given  up  by  the 
nominee  of  the  sitting  member:  but  surely  it  would  be 
straining  the  statute  to  its  utmost  length,  to  say  that  a 
gentleman  who  bad  declined  taking  the  oath  immediately 
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Sect.  s.    it  was  tendered  to  him,  and  who  desired  first  to  consult 
*"""'^'      '  his  agent  or  his  friends^  whether  he  conld  safely  take 
such  oath,  had  thereby  ''  wilfully  refused  to  take  it,  and 
disqualified  himself  as  a  candidate  at  that  election."    It 
might  fairly  happen  to  a  person  of  considerable  wealth, 
(who  was  entitled  to  his  qualification  by  descent,  mar- 
riage, or  purchase,  either  during,  or  shortly  previous  to 
the  election,)  to  doubt,  whether  he  was  so  far  in  the  actual 
possession  of  his  property,  or  whether  in  fact  it  were 
of  sufficient  amount,    to  qualify  him  as  a  candidate, 
and  have  scruples  of  conscience,  in  venturing  by  the 
solemnity  of  an  oath  to  verify  his  qualification,  till  he 
had  ascertained   from  his  agent  or  friends,  that  the 
purchase   which    he    had  desired  to  be    made,    was 
complete  and  sufficient ;  or  the  death  of  his  own  or  of 
his  wife's  friends,  from  whom  he  expected  to  inherit,  had, 
really  taken  place.    A  wilful  refusal  at  any  time  during 
the  election,  would  probably  operate  as  a  disqualifica- 
tion of  the  candidate  from  that  time ;  but  a  constructive 
refusal  of  the  oath,  from  a  mere  declining  to  take  it  at 
any  particular  period  of  the  election,  would,  I  conceive, 
be  considered  by  the  generality  of  thinking  men,  a  strict 
and  illiberal,  if  not  an  unjust  interpretation  of  the  sta- 
9  Ann,  c.  5.  tute.    By  the  above  act,  the  candidate  is  required  to  be 
Ante,  p,59.  qualified  only  at  the  time  of  the  election  and  return;  and 
&  post.  p.    ng  the  election  is  not  complete  till  the  return  is  made,  it 
may  be  a  question  whether  he  may  not  qualify  at  any 
time  during  the  election,  and  decline  swearing  to  such 
qualification  till  that  time;  though  his  election  and  return 
would  inevitably  be  void  if  he  had  not  qualified  at  that 
time ;  and  the  committee  would  probably  in  such  a  case 
seat  the  candidate  next  on  the  poll,  provided  the  elec- 
tors had  received  notice  of  such  disqualification  be- 
59  G.  3.  c.    fore  they  tendered  their  votes.     In  consequence  of  the 
Appendix.    ^^^^  determination,  a  bill  was  brought  in,  declaring 
lands  in  Scotland  to  be  a  qualification  for  members  to 
sit  in  Parliament. 
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In  one  case,  the  bouse  of  commons  resolved,  that  the     Sect.  s. 
candidate  having  refused  to  take  the  oaths  as  directed         "      ' 
by  the  statute  of  Jmie,  though  duly  required  so  to  do, 
and  not  having  at  any  time  before  the  meeting  ofparlia^  Heyw.  qo, 
mentt  taken  the  said  oath,  his  election  is  thereby  void.       ^^^* 

After  the  candidate  has  refused  to  take  the  oath,  the 
notoriety  of  such  refusal  may  probably  operate  as  suffi- 
cient notice  to  the  electors  of  his  disqualification  ;  and 
consequently  the  votes  given  for  him  be  thrown  away, 
and  the  candidate  next  upon  the  poll  be  declared  duly 
elected  6^  the  committee.  But  the  sheriff  could  not, 
without  danger  to  himself,  reject  the  votes  of  those 
electors  wrho  chuse  to  poll  for  him  ;  or  refuse  to  return  ^^'*^- 
him  in  case  he  has  the  majority. 

This  act,  however,  excepts  the  eldest  son  and  heir  ap-  9  An.  c.  5. 
parent  of  a  peer,  or  a  person  qualified  to  be  a  knight  of  ^'^ 
the  shire,  and  the  burgesses  chosen  for  the  two  universi-  Peers*  tons 
ties  ^^  and  the  members  for  Scotland,  who  are  noirequired  membeMfor 
•to  produce  such  qualification  ;  and  by  a  subsequent  act  *''*^  univer- 

^         ,.  ,  '  ,  sitiey  and 

of  parliament^  every  person,  chosen  to  serve  as  a  member  for  Scoi- 

of  parliament,  must  swear  to  his  qualification,  according  ^^'^ 

to  the  terms  prescribed  in  the  latter  act,  before  he  sits  at  c.  so. 
a  debate  of  the  house,  or  votes,  and  shall  give  in  a  roll  or 

schedule  containing  the  particulars  of  his  qualification,  Giving  in 

of  what  the  same  consists  and  where  situate,  or  his  elcc-  2on*and' 

tion  shall  be  declared  void,  and  a  new  writ  shall  issue,  swearing, 

T>     •  t         I  I  •  1      •  p    I      I  thoughiio 

Uesioes  these  statutes,  there  is  a  resolution  of  the  house  required. 
of  commons  of  the  year  1713,  which  was  made  a  standing  iL^^"^*^ 


t  With  respect  to  a  qualification  to  sit  for  the  universities  it  has  been 
contended,  that  tbeir  members  should  he  cho«en  from  amongst  their  own 
bodv,  upon  the  ground  that  the  language  of  their  respective  charters,  con- 
femag  upon  them  the  right  of  representntion»  directs  theiu  to  send  bur- 
gesses, de  seipsis,  and  that  in  consequence  of  ihe  terms  of  their  privilege 
being  so  qualified  iu  the  grant,  they  are  thus  restricted  in  their  choice. 
Tbe  proposition  is  unsupported  by  any  dccinion,  and  the  case  of  the  uni- 
versity ot  Dublin,  MiOof  strongly  miluaies  in  favour  of  a  contrary  doctrine^ 
Roe,  p.  83,  84.  p.  103, 104.     1  Peck.  19,  22,  48. 
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Sect  5.     order  on  the  2 1  st  of  November,  1717  (oow  in  force,)  that 

^"^"■^  if  the  qualification  of  a  person  returned  was  expressly 

objected  to  by  a  petitioner  against  the  election,  he  shall, 

On  objec-     withinfifteen  days  afUry  give  in  a  rental  to  the  clerk  of  the 

t^xoh%^'   house  of  commons ;  and  the  petitioner  shall  do  the  same,* 

given  in.      jf  the  sitting  member  questions  his  qualifications,  and  if 

the  sitting  member  does  not  give  in  his  qualification,  hit 

Colehetter    election  is  void.    The  sittins:  member^s  election  was  de- 

416.  clared  void  in  the  Colchester  case  for  not  complying  with 

this  order ;  and  the  statement  in  the  petition,  that  the 

sitting  member  was  a  bankrupt,  and  had  no  estate  and 

effects  at  the  time  of  election,  was  held  an  express  objection 

to  the  qualification,  within  the  meaning  of  the  standing 

order,  and  bound  the  party  to  have  given  in  a  rental,  f 

I  62  ]    And  the  same  resolution  and  order  is  held  to  extend  to 

cases  where  the  electors  only  petition. 

At  the  last  election  for  Rochester,  lord  Binning  having 
been  returned,  gave  in  his  qualification,  as  the  eldest  sod 

*  Bat  where  the  petitioner  wai  abroad  at  the  time  of  election,  and  of  the 
bearing  the  petition,  the  conunittee  held  it  no  objection  that  his  qaalifica* 
tion,  though  duly  demanded  by  the  fitting  member,  was  not  given  in.  Sim* 
p.  50.    Colchester  case.    Roe,  p.  55.    3  Lud.  167. 

t  The  counsel  against  Mr.  Potter,  stated,  *'  that  he  had  been  a  bank- 
rupt, that  he  had  at  that  time  no  freehold  estate  whatsoever,  and  that  from 
bis  estate  and  effects,  only  t9,6d.  in  the  pound  had  been  paid  ta  his  cre- 
ditors," &C.    Colchester  case,  1  Lud.  p.  415. 

The  counsel  for  the  petitioners  did  not  insist  npon  the  supposed  disqualifi- 
cation by  Mr.  Potter's  bankruptcy ;  probably  they  were  aware  of  the  fact, 
which  was  offered  to  be  proved  by  the  other  side,  vis.  that  ht  had  obtained 
a  certificate  from  hii  creditors,  before  the  time  rf  the  election. 

The  committee  resoWed,  that  Christopher  Potter,  Esq,  had  not  complied 
with  thi  ttanding  order  of  the  home,  oftkeltttf  November,  1717,  which  re- 
quirei  **  every  person  whose  qualification  is  objected  to  within  fifteen  days 
after  the  petition  read,  to  deliver  in  to  the  clerk  of  the  house  of  commons,  a 
paper  signed  by  himself,  containing  a  rental  or  particular  of  the  land,  &c. 
whereby  he  makes  out  his  qnahficaliou."  Determined  also,  *'  That  the  last 
election  of  members,  &c.  fur  the  borough  of  Colchester*  so  far  as  relates  to 
Christopher  Potter,  Esq.  is  a  void  election ;  see  this  case  in  1  Luds,  with 
several  orden  and  resolutions  of  the  bouse  therein  stated.*' 
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of  a  Scotch  peer ;  major  Torrens,  the  other  candidate^  Sect  a. 
petitiooedy  conceiving  this  not  a  sufficient  qaalification ;  ^  v— — r 
and  having  taken  the  advice  of  council  most  eminent 
on  subjects  relating  to  election  law,  and  received  from 
them  a  favourable  opinion^  as  a  new  point,  yet  undeter- 
mined ;  the  case  was  heard  before  the  committee  ap«- 
pomtedbj  the  house,  in  March,  1819,  and  they  declared 
the  sitting  member  to  be  duly  elected,  thereby  establish- 
ing the  precedent,  that  the  eldest  sons  of  Scotch  peers 
are  qualified. 

A  person  may  become  a  candidate  at  any  titne  during  i5  Jonm. 
the  election;  but  if  there  be  no  opposition  candidates  seeRoe, 
proposed  within  a  reasonable  time,  the  returning  officer  ??» ^r. 

•  1         «•       1  1  1  ..•  .  Notliiig. 

most  return  those  who  oner  themselves,  or  he  will  mcur  ham  cfuie» 
the  censure  of  the  house.   It  seems  from  the  Wcstmiuster  \^f^  ^ 
case,  that  if  the  sheriff  attend  at  the  proper  place,  in  26th  June, 
proper  time  to  take  the  poll,  and  no  electors  come  for-  3  joJm. 
ward  within  a  reasonable  time,  he  may  after  such  interval,  <^* 
treat  the  demand  of  the  poll  as  a  nullity,  and  make  the 
return  forthwith. 

In  the  Bristol  case,  the  election  was  held  on  the  7th  of  Eligible 
October,  and  Mr.  Burke  first  named  a  candidate  on  the  p^^ed  after" 
8th  of  October ;  the  committee  on  petition,  resolved  that  ejection  be. 
Mr.  Burke  was  eligible.  iDoug.244. 

258. 

In  the  case  of  Wathcn  r.  Sandys  and  Lord  Berkeley,  Appendix, 
Mr.  Justice  Lawrence  held  that  candidates  were  liable  P*  '** 
to  pay  the  expences  of  the  sheriff  in  retaining  an  assessor, 
and  all  other  necessary  expences  incurred  at  the  elec- 
tion.    And  in  the  two  cases  of  Morris  r.  Burdett,  lord  Appendfr, 
Ellenborough  held  that  a  person  would  be  liable  to  pay  P*  *'•  ***• 
his  share  of  the  necessary  expences  of  an  election,  if  he 
did  any  act,  whereby  he  made  himself   a  candidate; 
these  decisions  of  his  lordship  were  afterwards  by  the 
court  of  king's  bench  held  to  be  the  law. 

F  a 
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Sect.  5.  Ill  an  action  for  the  expences  of  an  election^  it  is  a 
I — "" — '  question  for  the  jury,  whether  the  party  ever  adopted  the 
decide  the    character  of  candidate.  * 

question 

caiuSuute         Every  elector  may  vote  for  whom  he  pleases  to  be  his 
or  nut.         ^representative,  whether  he  be  a  candidate  or  not. 

Need  not  be 
nominated. 

3  Luds.  19        *  In  one  or  two  cases,  it  has  become  a  question,— 
*Mf/;    1    ^^'^^^  s^*"^  ^f  nomination  makes  a  person  a  candidate  ? 
"*    It  was  said  in  the  case  of  Nottingham,  1802-3,  "  ^s  to 
1  Peck.  83.  the  time  when  a  candidate  may  be  proposed  ;  there  are 
no  authorities  to  say  that  he  may  not  be  proposed  at 
any  time  before  the  return  is  made."    This  was  not  con- 
tradicted. 

By  Lord  Candidate  is  a  vague  term :  no  certain  idea  is  fixed 

cl^bS*''**'    ^y  ^^^  ^^  ^^'     ^"""^'y  <^^^i^S  ^  ^^'^  ^^"^  ^  "^^^  ^^  enough 
Pitt,  4  Bar.   to  make  him  a  candidate,  f 

1590. 

18  March.  In  the  Bristol  case,  objection  was  taken,  that  the  qua* 
Simf  p.  6«.  lification  of  Mr.  Cruger,  who  was  elected,  was  executed 
during  the  poll;  but  the  objection  was  over-ruled.  The 
earliest  period  at  which  the  statute  of  9  Anne  requires 
the  party  chosen  to  be  duly  qualified,  is  at  the  election^ 
but  there  being  no  election  till  the  poll  is  finished,  the 
decision  seems  clearly  right,  so  far  as  depends  upon 
the  time. 

However  the  qualification  itself  is  now^  or  may  be,  in 
a  great  measure,  evaded  ;  for  in  the  same  case,  though, 
the  conveyance  was  made  during  the  poll  to  a  trustee 
(Cruger  himself  being  in  America  at  the  time)  in  consi- 

•  The  two  cases  of  Morris  v.  Sir  F.  Bordett»  and  Wathen  v.  Sandjs  and 
Berkeley,  being  frequently  referred  to»  are  stated  at  some  length  in  th« 
Appendix. 

t  In  the  case  of  Sir  W.  Lewis  in  1804,  it  was  resolved  by  the  committee, 
that  a  person  is  by  no  meajis  protected  from  arrest  in  consequence  of  hiji 
being  a  candidate.  Nor  does  the  arrest  of  such  person  iu  any  way  affect 
the  election  of  bis  opponents.    2  Peck.  968. 
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deration  of  10,000/.  not  a  farthing  of  wliich  was  paid  at  ^^^^'  ^' 
or  after  the  time  of  conveyance,  but  was  secured  only  by 
a  subsequent  mortgage  of  the  estate  pretended  to  be 
sold,  and  though  it  appeared  to  have  been  the  same 
estate  formerly  conveyed  to  Mr.  Cruger  to  give  him  a 
qualiBcation  on  a  former  election,  yet  the  committee 
must,  by  confirming  the  election^  have  determined  this 
a  sufficient  qualification* 

♦All  persons,  free  from  disqualification,  are  eligible     [  64  J 
aeainst  their  inclination  :  and,  after  their  election,  can-  SirnumpU- 
Dot  renounce  their  return,  but  must  serve  m  the  trust  case. 
conferred  upon  them,  it  being  a  trust  not  for  their  own,  ^^^^^^^^^f^*' 
but  for  the  public  benefit,  and  for  the  same  reason  it  is,  Gianv.  ]0i. 
that  the  king  cannot  grant  to  a  subject  an  exemption 
from  serving  as  representative  of  the  people. 

In  the  infant  state  of  representation  indeed,  patents  of  sim.  53. 
exemption  were  sometimes  granted,  as  well  to  individuals  aniiuudver- 
as  to  boroughs.    The  effects  of  the  latter  still  operate  on  *'^"-  '^.V^i: 

1  •     •  u         •  I  1  4      p.  31.  Ruff. 

many  places;  it  is  our  happiness,  however,  no  Jongcr  to  1,.  Pref.  to 
consider  such  grant  as  the  release  of  an  obligation,  but  *^'*^* 
as  the  privation  of  a  right. 

Sect.  4.     Of  undue  Ltterference  at  Elections. 

The  Stat.  1.  W.  &  M.  sess.  2.  c.  2.  s.  1.  after  reciting* 
as  one  of  the  grounds  of  the  abdication  of  James,  '*  the 
violating  the  freedom  of  election  of  members  to  serve 
in  parliament,"  declares  •'  that  elections  of  members 
of  parliament  ought  to  be  free,"  this  being  one  of  the 
undoubted  rights  and  liberties  therein  claimed  and  re- 
cognized. 

The  freedom  of  election  thus  solemnly  confirmed,  the 
law  will  not  suffer  to  be  endangered  either  by  scduclioii 

•  There  is  no  otlier  way  of  avoiiiitig  the  srat,  bnt  not  taking  tl»e  «;alh«,  or 
Megtectmg  to  give  in  a  quulificatiun,  pursuant  to  ibc  &tatate  of  G.  'J«  un'o^ 
by  getting  some  ofhcc,  which  vacates  the  scatt 
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Sect.  4.  and  persuasioDi  or  by  awe  and  intimidatioo.  Therefore 
^  ''""^  it  is  ih^t  neither  practices  of  bribery  and  corruption^  * 
jiOT  the  interposition  of  illegal  influence,  nor  the  presence 
of  a  military  force  daring  an  election,  nor  the  interruption 
of  the  proceedings  by  riotf  and  disturbance,  can,  in  any 
degree  be  endured  by  the  constitution. 

[  65  ]        The  law  of  parliament  strictly  forbids  that  peers  should 

2  Joaro!       '^^  ^°y  ^^y  i^^^rf'S'^^  ^^  elections  for  members  of  the  house 
^'  of  commons. 

See  Roe,  Upon  the  15th  Feb.  1700,  the  house,  on  complaint  of 

to^sis*  *^  ^®  interference  of  a  peer  at  the  election  for  Huntingdon  % 
13  Jounu  made  the  following  resolution  against  such  inteference : 
**  That  for  any  peer  of  this  kingdom,  or  any  lord  lieute- 
nant of  any  county,  to  concern  themselves  in  the  elections 
of  membei's  to  serve  for  the  commons  in  parliament,  is  a 
high  infringement  of  the  liberties  and  privileges  of  the 
commons  of  England.** 

Upon  the  union  with  Ireland,  the  propriety  of  making 

some  alteration  in  the  terms  of  this  order  was  considered; 

57Jouni  5   ^^^  ^^^  following  resolution  was  adopted,  (27th  April, 

S76-  34.        1802,)  and  has  since  continued  to  be  the  standing  order 

hereupon: 

Resolved,  "  Tliat  it  is  a  high  infringement  of  the  liber- 
ties and  privileges  of  the  commons  of  the  united  kingdom, 
for  any  lord  of  parliament,  or  other  peer  or  prelate,  not 

*  See  chap,  on  bribery  after  the  retiiro»  3d  part. 

t  The  oaaes  of  interraplion  by  riots  Bure  properly  belongs  to  the  3d  part 
of  this  work,  and  will  there  be  foond. 

t  The  house  of  lordi  have  never  recognized  this  resolution,  so  as  to 
exclude  them  from  exercising  their  privilege  of  voting  ;  but  if  a  returning 
officer  admitted  the  vote  of  a  peer,  it  is  probable  that  a  committee  would 
strike  it  off,  as  admitted  in  defiance  of  a  resolution  of  the  house.  At  the 
election  for  Weymouth  and  Melcombe  Kegis,  in  1812,  the  writ  was 
delivered  to  the  Duke  of  Cumberland,  and  though  this  was  reported  to  the 
bouse  by  a  select  committee,  and  a  motion  was  made  thereon  by  one  of 
its  members,  the  house  took  no  further  notice  of  iu 
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bemg  a  peer  of  Ireland  at  the  time  elected,  and  not  having  Scet  4. 
declined  to  serve  for  any  county,  city,  or  horough,  of  ^ — ^'~^ 
Great  Britain^  to  concern  himself  in  the  election  of  mem* 
bers  to  serve  for  the  commons  in  parliament,  except  only 
any  peer  of  Ireland,  at  such  elections  in  Great  Britain 
respectively,  where  such  peer  shall  appear  as  a  candidate, 
or  by  himself,  or  any  others»  be  proposed  to  be  elected ;  or 
for  any  lord  lieutenant,  or  governor  of  any  county,  to  avail 
himself  of  any  authority  derived  from  his  commission,  to 
influence  the  election  of  any  members  to  serve  for  the 
commons  in  parliament." 

Since  the  period  in  the  reign  of  Charles  the  first,  when     [  66  ] 
the  commons  made  the  order  first  above-mentioned,  there 
have  been  several  complaints  to  the  house  of  the  inter- 
ference of  peers. 

In  the  case  of  Carlisle,  14th  May,  1710,  the  bishop  of  16  Joum. 
CarKsk  having  been  mentioned  in  the  evidence  touching  ^^* 
the  election,  he  desired  to  be  heard. 

After  he  had  been  heard,  it  was  resolved,  "That  it  ap- 
peared to  the  house  that  he  had  dispersed  several  copies 
of  a  letter,  pretended  to  have  been  received  from  Sir 
James  Montague,  (a  member  of  the  house,)  in  order  to 
procure  him  to  be  elected  a  citizen  in  the  city  of  Carlisle, 
reflecting  on  the  honour  of  her  majesty;  and  by  con- 
cerning himself  in  the  said  election,  had  highly  infringed 
the  liberties  and  privileges  of  the  commons  of  Great 
Britain:' 

Soon  after  the  meeting  of  parliament  in  1819,  a  peti- 
tion was  presented  by  Mr.  Denman,  from  certain  electors 
of  Oxford,  complaining  that  a  noble  duke  had  been 
goilty  of  bribery  at  the  last  election,  and  of  a  breach  of 
privilege  in  interfering  at  the  election,  which  was  referred 
to  a  committee  of  privilege. 

Thursday,  1st  April,  1819,  on  the  motion  of  Lord 
Archibald  Uamilfori,  Thomas  Ferguson  was  ordered  to 

F4 
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a 

Sect  4.  atteod  at  the  bar,  for  a  breach  of  privilege^  in  writing  a 
"*" — ^^ — '  certain  letter  to  Mr.  Dyke^  at  the  election  for  Lanark, 
in  order  to  influence  him  to  give  his  vote.  Mr.  JVr- 
gusoii,  it  appeared,  was  under-factor  or  agent  for  lord 
Douglas,  and  pretended  that  he  had  the  authority  of  his 
lordship  for  what  he  had  done,  but  as  lord  Douglas 
gave  a  general  denial  that  he  had  ever  given  Ferguson 
any  such  authority,  and  there  being  no  other  proof  than 
Ferguson's  assertion,  that  he  acted  under  the  influence  of 
lord  Douglas,  no  motion  was  made  respecting  his  lord- 
ship. Mr.  Ferguson  having  been  brought  to  the  bar, 
and  the  letter  being  proved,  a  motion  was  made  by  one 
of  the  members,  that  it  be  referred  to  the  committee  of 
privileges,  which  was  carried  without  a  division,  and 
the  committee  were  ordered  to  report  their  opinion 
thereon  to  the  house,  the  name  of  lord  A.  Hamilton 
being  added  to  the  committee.  On  Tuesday,  27th  April, 
pn  the  motion  of  Mr.  Whynne,  the  report  of  the  com- 
mittee of  privileges  was  read  ;  and  the  house  having 
agreed  that  "  Mr.  Ferguson  was  guilty  of  a  high  breach 
of  the  privileges  of  the  house,  by  a  corrupt  attempt, 
interfering  with  the  freedom  of  election,  in  writing  and 
sending  the  letter  to  Mr.  Dyke^'*  he  was  ordered  to  be 
committed  to  Newgate.  Mr.  Whynne  then  gave  notice, 
that  he  should  move  an  address  to  the  Prince  Kegent, 
for  the  removal  of  Ferguson  from  the  office  winch  he 
held  of  surveyor  of  taxes ;  but  that  he  shoujd  not  press 
for  the  utmost  severity,  by  enforcing  the  penalty  off  1 00, 
to  which  he  was  liable.  The  speaker  then  issued  his 
warrant  for  the  commitment  of  Ferguson,  who,  having 
lain  some  time  in  prison,  petitioned  the  house,  acknow- 
ledging his  offence,  and  praying  to  be  discharged ;  and 
he  having  been  brought  to  the  bar  and  reprimanded  by 
the  speaker,  was  discharged  accordingly. 

luterfer-  Persons  in  the  several  offices  hereinafter  mentioned, 

^«!$  hold"'  ^""^  forbidden  to  interfere  in  elections,  and  heavy  penalties 
injiceriain    are  imposcd  upou  such  persons  if  they  presume  so  to 
inlerlere. 
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Bj  the  Stat.  5  W.  &  M.  c.  20.  s.  48.  no  collector,  super-  ^^'  *■ 
▼iser,  gaager,  or  other  officer  or  person  whatsoever,  con- 
cerned or  employed  in  the  charging,  collecting,  levying,  Officen, 
or  inanaging  the  duties  of  excise,  or  any  branch  or  any  piojedhi 
part  thoreof,  shall,  by  word,  message,  or  writing,  or  in  nianagiog 
any  other  manner,  endeavour  to  persuade  any  elector  to  i^gdutio?" 
give,  or  dissuade  any  elector  from  giving,  his  vote  for  ^'^ -«"««• 
the  choice  of  any  person  to  serve  in  parliament ;  and 
every  officer,  or  other  person  offending  therein,  is  made 
liable  to  a  penalty  of  £.  100,  and  disabled  and  incapaci-  Feiaihy^ 
tated  from  bearing  or  executing  any  office  relating  to 
the  duty  of  excise,  or  any  other  office  or  place  of  trust 
under  the  crown. 

TTie  Stat.  12  &  13  W.  3.  c.  10.  s.  91.  in  like  manner 
prohibits  the  interference  of  commissioners,  collectors 
comptrollers,  searchers,  or  other  officers  or  persons  con-    f  67  1 
cemed  or  employed  in  the  charging,  collecting,  levying,  Commi*- 
OT  managing,  the.  customs,  or  any  branch  or  part  thereof,  *'2.nc"*y<* 
under  a  sunilar  penalty,  together  with  the  same  inca-  thecaytomi. 
pacity. 

The  Stat.  9  Ann.  c.  10.  s.  44.  in  terms  precisely  the 
same,  prohibits  the  interference  of  any  postmaster,  or 
postmaster-general,  or  of  his  or  their  deputy,  or  depu- 
ties, or  of  any  person  employed  by,  or  under  him  or 
tliem,  in  the  receiving,  collecting,  or  inanaging,  the  re- 
venue of  the  post-office,  or  any  part  thereof. 

The  penalty,  and  consequent  incapacity,  upon  convic-  Peoaltj. 
tion  of  such  offence,  are  the  same  {is  those  mentioned 
with  respect  to  ollicers  of  the  excise  and  customs. 

So,  by  the  stat.  9  Ann.  c.  11.  s.  49.  commissioners,  Commis- 
officers,  or  other  persons  concerned  or   employed    in  *'°"«"»n<l 
charging,  collecting,  receiving,  or  managing,  the  duties  concerned 
granted    by  that   act,    are   in  like  manner  prohibited  "be'duties'^ 
irom  interfering  at  elections,  under  the  same  penalty,  granted  by 
and  with  the  same  disability,  as  in  the  other  cases  just  ^  n. 
mentioned. 
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^  Sect.  4.         The  Stat,  lo  Ann.  c.  19.  by  s.  182.  ha«  the  same  pro- 

Cwniui,.  hibition,  with  respect  to  commissioDersy  officers,  or  other 

aicMiirrttnd  persons  concerned  or  employed  in  the  charging,  collect- 

coiieeroed  ing,  receiving,  or  managing,  the  duties  granted  by  that 

L^or^^i-  act,  under  the  same  penalty  and  disability.* 

■»f^g  duties  grained  bj  10  Aim.  c.  19. 

i  68  ]        In  prohibiting,  however,  the  interference  of  such  per- 
Uiiduc  in-    squs  ^[jq  are  forbidden  to  qoncern  themselves  in  elections, 

terference  ' 

will  not  or  to  persuade,  or  dissuade  electors,  with  respect  to  their 
jwd^«J»-  votes ;  it  does  not  appear  either  by  the  law  of  parlia- 
ment, as  declared  in  the  resolutions  of  the  house,  touch- 
ing the  interference  of  peers  and  lords  lieutenants ;  or 
by  the  several  statutes  touching  the  interference  of  per- 
sons holding  particular  offices,  that  an  election  would  be 
invalidated  by  such  interference. 

The  provisions  of  the  law  are  aimed  at  the  persons 
offending,  and  have  for  their  object,  by  the  means  of 
solemn  injunction,  and  of  pecuniary  penalties,  the  pre- 
vention of  the  offence. 

*  }^y  the  Stat.  39  &  40  G.  3.  c.  87.  s.  24.  (which  was  to  be  in  force  till 
t5tb  March,  1814,)  all  the  restrictions  and  penalties  imposed  upon  the 
jostkes,  receiver,  and  constables  under  the  stat;  32  G.  3.  c.  53.  were 
adopted  and  applied  to  persons  holding  similar  situations  at  the  Thames 
police  office,  and  they  were  prohibited  from  interfering  in  elections  for 
toembers  for  the  counties  of  Middlesex  and  Surrey^  for  the  city  and 
liberties  of  Westminster,  and  for  the  borough  of  Southwark,  under  the 
penalty  of  100  (. 

By  the  42  G.  31  c.  76.  s.  15.  (which  was  also  to  be  in  force  till  the  25th 
March,  1814,)  justices,  receivers,  and  constables  at  fhe  seven  police 
offices,  were  prohibited  from  interfering  in  the  same,  with  a  like  penalty 
and  proviso. 

And  by  51  G.  3.  c  119.  s.  14  &  15.  (intitled,  an  act  for  repealing  two 
acts  made  in  the  42d  and  47th  years  of  his  present  majesty,  &c.)  justices  of 
peace  appointed  under  the  above  act,  were  incapable  of  being  elected  or 
sitting  as  members  of  the  house  of  commons ;  and  justices,  receivers,  or 
consUbles  appointed  as  aforesaid,  were  in  like  manner  prohibited  from 
voting  themselves,  or  influencing  the  votes  of  others  at  elections.  By  s.  *25, 
this  act  was  to  be  in  force  until  the  1st  of  June,  1813,  and  during  six  weeks 
'  from  the  comnjencement  of  the  then  next  session  of  parliament,  and  no 
onger.  These  acts  are  by  54  G.  3,  further  extended  to  1st  June  1820. 
Vid.  ante  p.  53.  (n). 
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Sect.  5.     Of  the  removal  of  the  Military  from  the  Place     Sect.  5. 

of  Election.  *      v— ' 

Ant  interfereace  of  the  military  at  elections,  has 
ever  been  a  subject  of  great  jealousy  with  the  law  of 
England. 

By  the  early  statute  of  3  "E.  1 .  c.  5.  which  was  passed 
in  aid  of  the  common  law,  the  king  commandeth,  upon 
great  forfeiture,  that  no  man,  by  force  of  arms,  or  by 
malice^  or  menacing,  shall  disturb  any  to  make  free 
dccdons. 

On  the  17th  November,  1645,  the  house  of  commons  4  Joum. 
came  to  the  following  resolution : — "  That  this  house  doth  ^J^  ^^^' 
**  declare  and  order,  that  all  elections  of  any  knight,  m»«*e 
**  ♦citizen,  or  burgess,  to  serve  in  parliament,  be  made,  tcrruption, 
**  widiout  interruption  or  molestation  by  any  commander,  ^cc-o^®*; 

ccrs*  or  WM" 

^  governor,  officer,  or  soldier,  that  hath  not  in  the  county,  aiers,  not 
**  city,  or  borough^  respectively,  right  of  electing."  ^^  ***®' 

The  object  of  this  resolution  has  been  further  effectually 
enforced  by  the  stat.  8  G.  2.  c.  3o.t  which  recites,  that  by 
the  ancient  common  law,  all  elections  ought  to  be  free ; 
and  also  recites  the  above  stat.  of  3  £.  1.  c.  5. ;  and  that 
the  freedom  of  elections  of  members  to  serve  in  parliament 
is  of  the  utmost  consequence  to  the  preservation  of  the 
rights  and  liberties  of  this  kingdom  ;  and  after  further 
reciting  the  usage  and  practice  of  removing  the  military 
from  the  place  and  during  the  time  of  such  election^  Secretary 
enacts  and  requires  that  whenever  any  election  of  any  person  offi. 
members  to  serve  in  parliament,  shall  be  appointed  to  be  orderVe*^ 
made,  the  secretary  at  war,  or  in  case  there  shall  be  no  removal  of 
secretary  at  war,  the  person  officiating  in  his  place,  shall,  from  the 
atsomeconvcnient  time  before  the  day  appointed  for  such  P.'*^®  "^ 
election,  issue  proper  orders  in  writing  for  the  removal  of  one  day  at 
every  regiment,  troop,  or  company,  or  other  number  of  the*dBy^or 

election,  a 
t  Mr.  Serjeant  Peckwetl  states,  that  it  seemed  *'  to  be  agreed  on  all    distance  of 

VaikIs,  that  nothing  but  a  necessity  so  strong  as  to  supersede  all  law»  could   ^^^  niilea 

jostify  a  returning  officer  in  demanding  the  assistance  of  the  military,  or  a    ^'  iBO'^* 

eomauuider  in  aObrding  it."    1  Peck.  89,  (n).    See  licyw.  Co.  £1.  d66. 
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Sect.  5w  soldiers^  which  shall  be  quartered  or  billetted  in  any  place 
'  where  any  such  election  shall  be  appointed  to  be  made, 
out  of  such  place,  one  day  at  least  before  the  day  ap- 
pointed for  such  election,  to  the  distance  of  two  or  more 
miles  from  such  place,  and  not  to  make  any  nearer  ap- 
proach to  such  place,  until  one  day  at  the  least  after  the 
poll  shall  be  ended,  and  the  poll-books  closed. 

PenBitj  for       By  s.  2.  the  secretary  at  war,  or  person  officiating  as 

neglect.       such,  neglecting  or  omitting  to  issue  such  orders,  and 

being  convicted  thereof,  upon  indictment  to  be  preferred 

according  to  the  act,  is  to  be  discharged  from  his  office^ 

[  70  ]    and  disabled  and  incapacitated  from  holding  any  office 

or  employment,  civil  or  military,  in  his  majesty's  service. 

Secretary  By  s.  5.  the  secretary  at  war,  or  person  officiating  as 
?ibie'in°*  such,  is  not  to  be  liable  to  any  forfeiture  or  incapacity 
caaeofelcc-  for  not  sending  such  order,  upon  any  election  to  be 
racancy,  made  of  a  member  to  serve  in  parliament,  on  a  vacancy 
unless  on  ^f  2^™  g^^^  there,  unless  notice  of  makins  out  any  new 
to  bim  by  writ  for  such  election,  shall  be  given  to  him  by  the  clerk 
the  croLn^  ^^  ^^^  crown  in  chancery,  or  other  officer  making  out 
*tc»  the  same,  which  notice  is  to  be  given  with  all  coi\ve* 

nient  speed,  after  making  out  such  new  writ. 

But  this  proviso  is  confined  to  the  case  of  elections 
upon  vacancies.  The  secretary  at  war,  therefore,  or 
person  officiating  in  his  place,  is  bound  to  observe  the 
issuing  of  the  writs  upon  the  summoning  a  new  parlia* 
ment,  and  to  act  in  conformity  to  this  statute,  without 
any  such  notice. 

Act  not  to  An  exception  to  the  general  operation  of  the  act  is 

We^"mi^°-  made  by  ^.  3,  whereby  it  is  not  to  extend,  or  be  con- 

ster  nor  to  strucd  to  extend,  to  the  city  and  liberty  of  TVest minster, 

jiorio  ^lace's  ^^^  ^^  ^^^  borough  of  Soutkzcarkf  in  respect  of  the  guards 
of  rovai  re-  of  his  majcsty,  nor  to  any  place  where  his  majesty,  or 

respect  of  any  of  his  royal  family,  shall  happen  to  be  or  reside  at 

troops  at-  jj^g  ^jjj^g  qJ-  gy^,|j  election,  in  respect  of  such  troops  as 

Qpja  the      shall  be  attending  as  guards  to  hia  majesty,  or  such 
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other  person  of  the  royal  family ;    nor,   by  the  same     Sect.  5. 
clao^y  is  the  act  to  extend  to  any  castle,  fort,  or  forti-  ^^^^  ^     ' 
fied  place,  where  any  garrison  is  usually  kept,  in  respect  any  oCthe. 
oi'  the  troops  composing  such  garrison.  J^j)^^  ^^ 

By  8.  4,  a  provision  is  made  that  the  act  is  not  to  Officen  and 
extend,  or  be  construed  to  extend,  to  any  officer  of  f^'^^'^rs 
soldier  having  a  vote  at  any  such  election,  but  that  such  votes,  maj 
person  may  attend  at  the  same,  and  give  his  vote,  not-  eiection?ta 
withstanding  that  act.  give  tbeuu 

Thelegislaturehas  expressly  recognized  the  attendance  f  -i  ] 
of  persons  belonging  to  the  militia,  by  the  provision  of 
the  Stat.  42  G.  3.  c.  90.  s.  173.  which  enacts  that  they 
^ball  not  be  liable  to  any  penalty  or  punishment,  for,  or 
on  account  of  their  absence,  during  the  time  they  shall 
be  going  to  vote  at  any  election  of  a  member  to  serve  in 
parliament,  or  during  the  time  they  shall  be  returning 
irom  such  election. 

Except  in  cases  of  the  most  urgent  necessity,  or  where  "  ^ 

the  legislature  expressly  sanctions  a  departure  from  tlie 
usual  course,  in  respect  of  the  removal  of  the  military ; 
any  violation  of  the  law  in  this  particular  will  inevitably 
draw  down  upon  the  persons  offending,  the  displeasure  of 
the  boose  of  commons ;  nor  is  it  by  any  means  clear,  that 
it  may  not  likewise  avoid  the  election. 

In  the  case  of  Westminster ,  15th,  17th,  21st,  and  2  2d  21  jonm. 
December,  1741,  where  there  were  riots  during  the  elec-  ?^*^^  ^ 
tion,  and  a  body  of  troops  were  called  in  to  assist  in  pre- 
serving order,  the  house  declared  the  election  void ;  but 
whether  upon  the  ground  of  the  general  irregularity  of 
the  proceedings,  or  that  of  the  presence  of  the  military, 
is  not  stated.* 

•  Tlic  hou<e,  however,  curat  to  the  following  resolutions:—* 
"  That  it  appears  to  this  house*  that  a  body  ut'  armed  soldiers,  headed  bj 
pfficerf,  did,  on  Friday,  the  8th  day  of  May  last,  come  in  a  military  manner, 
and  take  possession  of  the  church-yard  of  St.  Paul,  Covent  Garden,  near  the 
place  where  the  poll  for  the  election  of  citizens  to  serve  in  this  present  par- 
liament fur  the  city  of  Wtitmin$Ur  was  takcu,  before  the  said  election  wat 
faded.  u  xhat 
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Sect  5.  In  extreme  cases,  but  in  such  cases  only^  the  absolute 
inefficacy  of  all  other  means,  may  create  a  necessity  for 
military  aid.f 

But  it  is  to  be  observed^  that  in  any  case  where  such 
mtmurc  is  resorted  to,  it  is  adopted  under  a  great  wright 
of  responsibility ;  nor  can  it  be  justified,  unless  under  an 
impossibility  of  otherwise  preserving  order. 

The  act  itself  will,  in  the  first  instance,  be  taken  to  be 
illegal,  and  the  party  having  recourse  to  it  will  be  called 
upon  to  justify  it. 

In  eitrerae       In  some  cases,  however,  it  would  undoubtedly  be  jus- 
•5c!''"*"     tifiable ;  and  indeed  where  it  becomes  imperiously  neces- 
sary, it  may  be  questionable,  whether  a  refusal  to  resort 
to  it  would  be  sanctioned  by  the  house  of  commons. 

Under  particular  circumstances,  the  legislature  has 

The  8  Geo.  withholden  the  operation  of  the  law  with  respect  to  the 

suspended    removal  of  the  military.    But  this  has  only  been  done 

inceruin     where  an   adherence   thereto  would,   upon    collateral 

^^  grounds,  have  been  attended  with  imminent  danger;  and 

then  acts  of  parliament  have  been  passed  for  that  specific 

purpose,  and  only  for  a  limited  time.f 

**  That  the  presence  of  a  regular  bodj  of  armed  soldiers,  at  an  election 
of  members  to  serve  in  parliament,  is  a  high  infringement  of  the  liberties 
of  the  subject,  a  manifest  violation  of  the  freedom  of  elections*  and  an 
open  defiance  of  the  laws  and  constitution  of  this  kingdom." 

The  magistrates  who  had  called  in  the  military  were,  at  the  same  time, 
ordered  to  attend  before  the  hoose« 

Upon  their  attendance,  on  23d  January,  1721,  and  confession  of  their 
having  so  done,  they  were  ordered  to  attend  again  on  the  23d  January,  in 
order  to  be  reprimanded,  on  their  knees,  by  the  speaker ;  which  reprimand 
they  accordingly  received.    24  Joum.  54. 

t  At  the  election  for  Bristol,  in  1812,  there  being  riots  at  the  poll,  k 
was  deemed  necessary  to  call  in  the  military  after  the  riot  act  had  been 
read ;  see  also  the  Nottingham  case,  1003,  where  the  not  calling  in  tlie  aid 
of  the  military  to  quell  riots  was  made  a  subject  of  complaint  to  the  house. 
At  the  last  election  for  Westminster  the  military  were  called  in  to  quell 
riots,  but  no  complaint  was  made  to  the  house.    Post.  2d  part,  tit  riots. 

f  By  the  stat.  20  O.  3.  c.  1.  on  account  of  the  French  and  Spanish 
prisoners  confined  at  Winchester,  the  then  ensuing  election  for  the  county 
of  Southampton  was  directed  to  be  holden  at  New  Alresford»  instead  of  at 
Wmchester ;  and  by  the  slat  20  0. 3.  c.  50.  t.  2.  t  wi^  directed  to  be  so 
holden  during  the  continuance  of  that  act.  « 


I 
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Sect.  ]. 


CHAP.  II. 

PBOCBEDINGS  PREVIOUS  TO    ELECTIONS    FOR    CITIES 
A^D  TOWNS  BEING   COUNTIES    OF  THEMSELVES. 

Having  in  the  first  chapter  gone  over  the  different 
fteps  which  are  necessary  tO'be  taken  before  comaiencing 
an  election  of  members  to  serve  for  counties^  the  next 
subject  of  inquiry  is  with  respect  to  cities  and  towns  ; 
and  how  far  the  proceedings  previous  to  an  election  in 
a  city  or  town,  which  is  a  county  of  itself,  differ  from 
those  €»f  counties.  I'bey  are  for  the  most  part  the  same. 
See  chap.  I.  sect.  1. 

Sect.  1.    Issuing  the  Writ. 

The  writs  are  issued  and  carried  out  in  the  same  man-  How  dW 

ner  as  in  counties,  and  are  directed  (inter  alia)  to  the  ^^*^***'* 

proper  returning  officer,  or  officers  of  cities,  towns  and  h  B.  87 

boroughs,  which  are  counties  of  themselves;*  to  the 

**  chancellor  of  the  county  palatine  of  Lancaster,  or  to  ^^^  ^^-  *• 

c  13L 
his  lieutenant  or  deputy  there;"  to  the  "chamberlain 

of  the  county  palatine  of  Chester,  his  lieutenant  or  de- 

puty  ;''t  ^^  ^he  bishop  of  Durham  ;  or  to  his  cliancellor 

•  The  cities  in  England  being  connties  in  themselves  having  two  sheriffs, 
«R  Bristol,  Coventry,  Lincoln,  London,  Gloucester,  Norwich,  York,  and 
Chester.  Those  which  have  one  sheriff,  are  Canterbury,  Exeter,  Lichfield, 
and  Worcester. 

The  towns  in  England  which  are  counties  in  themselves,  are  Kingcton- 
■poQ-Hall,  Newcastle-upon-Tyne,  Nottingham,  Poole,  and  Southampton, 
of  which  each  has  one  sheriff',  except  Nottingham,  which  has  two.  See 
itaL3  G.  1.  c.  15.  schedule,  where  the  counties  are  enumerated. 

In  Wales,  Caerroarthen  is  a  borough,  being  a  county  in  itself,  and  ha« 
two  sheriffs ;  and  Haverfordwest  is  a  town  being  a  county,  and  has  one 
sheriff. 

t  In  the  counties  ))a1atinr,  the  writ  issues  to  the  chamberlain,  his  lieute- 
luat  or  deputy,  who  makes  his  precept  to  the  sherifl^    Sim.  14^. 
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Sect.  1.  in  temporalities  of  the  county  palatine  of  Durham ;"  to 
the  constable  of  the  castle  of  Dover,  and  warden  of  the 
Cinque  Ports,  or  to  his  lieutenant  or  deputy  there. 

In  the  counties  palatine^  the  of&cer  to  whom  the  writ 

is  directed^  is  in  no  instance  more  than  a  medium  of 

delivery,  and  it  seems  that  he  may  either  forward  the  writ 

itselfj  or  make  out  a  separate  instrument  to  the  sheriff; 

Xtoe  p.  39^  tut  the  practice  varies  in  this  respect. 

These  writs  must  be  delivered  to  the  proper  officer  to 

whom  the  execution  thereof  doth  belong  and  appertain, 

7  &  8  W.  s.   and  to  no  other  person  whatsoever,  and  such  officer  shall 

«.2a.  f.1.    ^^  j|^g  jj^^j.  thereof,  indorse  the  day  he  received  the 

same.     Between  the  issuing  and  return  of  the  writs  of 
summons  upon  any  new  parliament,  there  are  to  be  at 
least  forty  days,,  and  this  interval,  as. in  counties,  is  now 
tHat  935.  by  practice  50  days.     Vid.  ante,  p.  21  and  24. 

Sect.  2.  Returning  Officers. 

In  most  instances  of  cities,  towns,  or  boroughs,  being 
counties  of  themselves,  the  sheriff  is  returning  officer ;  but 
H.B.  p.  54.  in  some  it  is  otherwise  :  where  the  sheriff  is  not  so,  a  pre- 
cept is  made  out  from  him  to  the  returning  officer,  as  in 
counties — Where  there  are  more  persons  than  one  return- 
ing officers,  they  are  called. in  the  singular  number  "  the 
returning  officer.'*  Thus  in  the  Southampton  case,  3  April, 
99  Jonm.      ^735>  ^^^  housc  resolved,  "  that  the  mayor  and  bailiff  of 
,445. 449,      the  town  and  county  of  Southampton,  are  the  returning 
officer  of  the  said  town  and  county .'*    It  is  not  necessary 
that  the  returning  officer  should  be  an  elector. 

Thestaft.  9  Ann,  directs  that  no  annual  officer  or  officers 
whose  duly  it  is  to  preside  at  elections,  and  make  the  re- 
di*  20.  s.  8«  turn,  shall  be  chosen  for  two  years  successively,  and 
inflicts  a  penalty  of  £.  100  on  such  officer  obstructing  the 
election  of  persons  to  succeed  him ;  but  this  act  extends 
only  to  corporate  officers,  and  upon  this  ground,  the  court 
of  king'^  beocbi  in  the  case  of  the  K.  v.  Richardson^ 
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dedded  that  the  port  reeve  of  the  borough  of  PenrhynT    Sect.  «• 
who  is  the  returaing  ofiicer,  and  who  is  elected  at  a  pre-  9  Eiwtllep. 
scriptiTe  court  leet,  was  not  within  the  meaning  of  the  ^69. 
act. 

THE  DUTY  OF  RETURNING  OFFICERS. 
1st.     To  proclaim  the  Election. 
The  sheriff  of  every  city  or  town,  being  a  county  by  it- 
self, having  a  right  to  elect  by  writ,  without  a  precept  . 
Aail  forthwith  on  the  receipt  of  the  writ,  cause  public 
notice  to  be  given  of  the  time  and  place  of  election,  and  Notice  of 
shall  proceed  toelectioh  within  eight  days  of  receipt  of  the  3  day'i^ex- 
ivrit,  and  give  three  days  notice  at  least,*  exclusive  of  the  elusive. 

day  of  the  receipt  of  the  writ,  and  of  theday  of  election. t . 

• 

It  must  be  held  in  the  most  public  and  usual  place  19  g.  2. 

where  it  has  been  held  for  forty  years.    The  title  of  the  ^*  ^^*  *•  ^' 
act  is,  "  for  preventing  irregular  proceedings  of  sheriffs 

^  and  other  officers.'*    If  the  returning  officer  depart  from  Place  of 

the  usual  practice,  he  must  be  prepared  to  state  that  he  7^8°w.s 

had  good  grounds  for  such  proceeding.  Per  Lord  Ellen-  c-  25.  s.  3. 
boroush  C.  J.  in  Morris  v.  Burdett. 

Such  cities  and  boroughs  were  placed  by  the  commori 
law,  on  the  same  footing  as  counties,  where  they  held 
county  courts ;  regularly  their  elections  were  subject  to  H.  B.  iss. 
the  same  regulations. 

If  the  sheriff  be  not  the  returning  officer,  he  must 

•  So  that  no  election  for  a  town  or  city,  being  county  of  itself,  can  take 
place  before  the  fpurth  day  from  the  receipt  of  the  writ,  nor  can  it  be 
delayed  longer  than  the  eighth,  that  is  exclusive  of  the  day  of  the  receipt 
of  the  writ.  Though  in  the  petition  (I7ih  Journ.  481)  it  is  alledged  that 
the  election  was  held  on  the  lOih  day  after  the  receipt  of  the  precept,  &c. 
and  the  sitting  member  was  declared  duly  elected  \  it  does  not  appear  under 
what  circumstances  of  objection.  There  was  no  division  upon  it  in  the 
bouse.     Vid.  3  Lud.  Seafurd  case,  n.  p.  15. 

♦  This  notice  of  the  time  and  place  of  election  roust  be  publicly  given 
%itbin  certain  hours  as  prescribed  by  33  G.  3.  ch.  64.  ».  1.  and  7  &  8  W.  3. 
c  J5.  which  regulation  applies  equally  to  any  and  all  elections,  as  well  a| 
to  coontjesi  see  note  page  26,  ch.  1. 
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« 

Sect  9.  witfaia  three  days  make  out,  and  deliver  the  precept  to 
the  proper  officer*  In  the  cinque  ports,  six  days  are 
allowed  from  the  receipt  of  the  writ,  for  the  deUvery  of 
the  precept. 

erf.    To  erect  Booths. 
The  Stat.  18  G.  2.  c.  18.  which  directs  the  sheriff  to  erect 
booths  at  the  expence  of  the  candidates,  extends  only  to 
elections  for  knights  of  the  shire;  by  the  title  to  the  act. 

H.  B.  164.'  By  the  common  law,  the  returning  officer  is  not  obliged 
ch.  25. 8. 1!  *^  P"^  himself  to  expence,  nor  is  he  required  to  erect 
scaffolds  or  booths,  or  appoint  poll  clerks  for  the  more 
convenient  taking  of  the  poll ;  but  must  take  the  poll  ivk 
some  open  or  public  place  or  places,  according  to  the 
direction  of  the  statute. 

With  the  exception  of  the  case  of  Westminster,  there 
is  no  general  provision  for  the  erection  of  booths  for 
taking  the  poll.  This  measure  therefore  can  only  be 
adopted  by  the  agreement  of  the  candidates.  The  law^ 
leaves  it  to  their  discretion,  and  imposes  no  liability  upon 
them  to  defray  the  expence,  unless  they  shall  accede  to  it ; 
nor  will  the  law  infer  any  such  liability  from  usage,  how* 
ever  long  continued.  See  the  1st  case  of  Morris  v.  Bur- 
dett,  in  the  Appendix. 

With  respect  to  Coventry. 
Booths  The  Stat.  21  G.  3.  c.  54.  s.  14.  directs  the  returning 

ewttd?  ^*  officer  to  cause  the  booth  for  holding  the  election,  to  be 
erected  in  the.  widest  and  most  convenient  part  of  the 
open  market  place,  called  Cross  Cheaping,  not  conti- 
guous to  any  other  building  \  but  lays  down  no  furtUev 
regulation  thereupon. 

Westminster. 
Booth,  &c.        By  the  stat.  51  Geo.  3.  c.  126.  s.  1.  which  in  its  recital 
Id  ^i  ih^^'  notices  the  above  provision  of  the  stat.  1 8  Geo.  2 .  c.  1 8,  and. 
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also  that  the  nomber  of  persons  entitled,  under  tlie  last     Sm.  t. 
detennioation  of  the  house  of  commons,  to  vote  at  elec-   *      v— ' 
tious  for  the  city  and  liberty  of  TFestminster,  h  very  con-  ^^£!^Urt^ 
siderable,and  far  exceeding  the  number  of  voters  in  many 
CQunUes,  and  that  there  is  no  convenient  public  building 
within  such  city  wherein  to  bold  the  election,  and  to  take 
a  poll  in  writing  of  the  electors,  in  the  event  of  tlie  same 
being  legally  demanded ;  and  that  controversies  had  of 
late  arisen  as  to  the  payment  of  the  expences  attending 
the  building  of  a  convenient  booth  or  hustings,  theretofore 
usually  erected  for  the  holding  of  such  election,  among 
other  provisions,  directs,  that  upon  every  such  election, 
the  bailiff,  or  in  his  absence,  his  sufficient  deputy,  sliall 
provide,  at  the  expence  of  the  candidate  or  candidates,  a 
convenient  booth  or  place  for  holding  the  election.   And 
he  is  also,  by  the  same  clause,  to  make  out  a  list  of  the 
several  parishes,  districts,  or  divisions  (not  exceeding 
devenin  the  whole),  into  which  the  same  is  apportioned  or 
allotted ;  and  is,  upon  request  made,  to  deliver  a  true 
copy  of  such  list  to  any  of  the  candidates,  or  their  agents, 
desiring  the  same  (being  paid  for  it  as  therein.)  * 

This  act,  by  s.  9,  would  have  expired  on  the  first  day  of 
August  1813,  but  by  the  53  G.  3,  c.  152,  the  time  was 
enlarged,  and  is  now  to  continue  in  force  until  the  first 
day  of  January,  1819;  and  further  continued  by  59  G.  3. 

With  respect  to  a  vacancy  in  the  Office  at  the  time  the 

Writ  is  issued. 

In  the  case  of  the  counties  palatine,  and  in  that  of  the  Roc  p.  45r. 
cinque  ports,  the  writ  is  uniformly  directed  to  more  than  ^^^^^'^^^^^f'' 

r»-  111  I  r  I  directed  to 

oneothcer;  it  should  seem  therefore  that  either  of  the  more  than 
persons  to  whom  it  is  directed,  has  an  independent  autho-  iluife^di^ 


*  It  seems  that  the  returning  oflicer  is  bound  to  take  the  bteps  enjoined 
hj  this  act,  whether  there  be  qm  opposition  or  not.  The  erection  of  booths 
is  oor,  as  in  other  acts,  directed  to  be  upon  request  of  candidates.  Baih't}^ 
kt,  offending  against  the  act,  may  be  prosecuted  by  information  or  indict- 
t,  uadiT  s.  3.     Boe  p.  560  (a.) 
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Sect.  9.  rity  under  the  writ;  and  that  in  the  event  of  a  vacancy 
«»mith«t^  ^^  ^^^  office  of  one  of  those  persons^  it  might  be  executed 
if  tiM  office  by  another. 

of  one  be 

Tacant,  the  Qf  Vaconcy  after  Writ  issued. 

othtt  may  ^_  •■im*»t»^*»/»«' 

met.  Next  as  to  a  vacancy  m  the  office  of  a  sheriff  of  a  city, 

&c.  being  a  county  of  itself,  by  death,  after  the  delivery 
of  the  writ,  and  before  the  return,  the  question  in  thisr 
case  would  be,  whether  the  stat.  3  6.  i.  c.  15.  applied  to 
cities,  &c.  being  counties ;  if  it  does,  then  the  under 

Ante,  p.  30.  sheriff  should  act  as  in  counties  ;  but  should  the 
construction  of  the  act  be  holden  otherwise,  the  case 
would  be  like  to  that  of  a  vacancy  in  the  office  of  any  ^ 

14  Joom.  returning  officer  under  a  precept,  which  will  be  men- 
tioned in  the  next  chapter,  section  2  ;  or  the  writ  might 
be  superseded,  as  was  done  in  the  Gloucester  case,  19th 
December,  1702. 

As  to  whether  the  returning  officer  be  a  judicial  or 
only  a  ministerial  officer,  and  other  points,  see  before 
ch.  1.  sect.  2, 

Sect.  3.  •  Candidates. 
Who  may  be   candidates,  and  other  points.    See 
counties,  chap.  1.  sect.  3. 

For  points  decided  since  the  publication  of  the  first 
edition,  Vid.  ante  ch.  1.  sec.  3. 

9  Ann.  c.  5.      To  qualify  a  person  to  serve  as  a  member  for  a  city  or 

••  ^'  town,  being  a  county,  he  must  be  possessed  of  an  estate, 

Qoalifica-     freehold  or  copyhold,  for  life,  or  of  some  greater  estate, 

^*"'  either  in  law  or  in  equity,  of  the  annual  value  of  £.  300. 

The  sheriff  for  the  county  is  not  as  snch,  disqualified  to 

serve  for  a  city,  &c.  but  the  returning  officer  cannot  be 

elected  for  the  place  where  he  is  to  make  the  return.^ 

See  before  ch.  1.  s.  3. 

Sect.  4.     Of  undue  Interferetice. 
The  same  as  in  counties.    See  before  chapter  1,  sec.  4. 
For  the  late  proceedings  of  the  house,  Vide  ch.  1.  s.  4  J 
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The  lord  wardens  of  the  cinqae  ports  uised  formerly  to     **«♦•  t. 
claim,  as  of  right,  a  power  of  nominating  and  recom- 
mending to  each  of  the  cinque  ports,  the  two  ancient  den  not.to 
towns,  and  their  respective  members,  one  person  to  be  "^commend 
elected  for  each  of  such  places ;  but  the  stat.  2  W.  &  IVi.  for  the 
sess.  1.  c.  7.  after  reciting  by  s.  1.  that  they  had  so  prcf-  TOrt»,\c 
tended  and  claimed,  contrary  to  the  ancient  right,  usage 
«nd  freedom  of  elections,   declares,   by  s.  2.  all  such 
nominations  or  recommendations  to  be  contrary  to  the 
laws  and  constitution,  and  to  be  void  to  all  intents  and 
purposes  whatsoever. 

Sect.  5.     Of  the  removal  of  the  Military. 

ft 

The  same  as  in  counties.  Vid«  before  chap.  I.  sect.  5. 


CHAP,  iir. 
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The  proceedings  previous  to  an  election  in  a  borough 
or  town,  not  being  a  county  of  itself,  differ  in  many  re- 
spects from  counties,  as  well  as  from  cities,  &c.  being 


counties. 


Sect.  I.    Making  qut  the  Precept.^ 

To  the  returning  officer  of  a  borough  or  town,  not  yo  writ  but 
beiag  a  county  of  itself,  no  writ  issues  as  in  counties  ?,PJ?"?^\ 
and  in  cities,  &c^  being  counties,  but  the  writ  to  the  4.  Burr, 
sheriff  of   the  county   wherein    the   town  or  borough  ^^^^^* 
lies,  commands  him  that  "  of  every  city  of  that  county, 
two    citizens,    and     of    every   borough  in     the   same 

*  See  the  form  of  the  precept  to  a  city,  Appendii»  p.  iu«  No.  z*  and 
Hejrw.  Bor.  123% 
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SecM,  ^  county,  two  burgesses  of  the  most  discreet,   &c.  you 
(i.  e.  he)  cause  to  be  elected." 

By  reason  of  the  local  jurisdiction,  he,  though  return- 
ing officer  for  the  county,  cannot  otherwise  interfere  in 
their  elections. 

Make  oat  The  sheriff  shall  forthwith^  ilkpon  the  receipt  of  the 
for^wth.  ^^^^f  make  out  the*  precept  or  precepts  under  his  seal  to 
23  H.  6.  the  returning  officers  of  each  borough,  town  corporate, 
7  &^  w  a  P^*^''  orplace,  within  his  jurisdiction,  in  anew  parliament, 
c.  25.  s.  1. '  or  on  a  vacancy,  reciting  the  writ,  and  commanding  them 
to  choose  their  representatives,  by  citizens  or  burgesses, 
as  the  case  may  be,  to  come  to  parliament,  f 

The  sheriff  being  originally  under  no  special  or  express 
regulation,  used  frequently  to  detain  the  writ,  and  neglect 
to  issue  the  precept,  and  often  would  take  upon  himself  to 
make  the  return  of  citizens  or  burgesses  as  elected,  when 
in  truth  there  had  bden  no  election.  This,  therefore,  in 
23  H.  6.  the  reign  of  H.  6,  was  remedied  by  a  statute,  which  recit- 
^'  ^'  ed,amongst  other  things,  that  the  sheriff  often  embezzled 

the  writ,  and  forbore  to  make  out  his  precept  to  the  re- 
turning officer,  under  colour  of  the  words  of  the  writ, 
'*  Quod  in pleno  comitatUj*  S^c. ''  duos  burgesses"  &c.  and 
Enacted,  amongst  other  things,  that  after  the  receipt  of 
the  writ,  he  should  issue  his  precept  to  the  mayor  or  other 
And  must     returning  officer.    But  this  still  leaving  the  time  indefi. 
H  thh'uk'   °'^^'  *^  ^^  afterwards  expressly  enacted,  that  the  sheriff 
3  days.        shall,  by  himself,  or  proper  agent,  within  thr^e  days  after 
c.^d?s.i/  receipt  of  the  writ,  deliver  the  precept  to  the  proper 
officer  to  whom  the  execution  of  the  precept  doth  apperw 

f  Sec  1  Peck.  119.  n.  d. 

See  1  Peck.  417.  aud  2  Peck.  308. 

t  Those  who  arc  carious  on  the  subject,  and  wish  for  further  informatioi^ 
will  ^nd  the  form  of  the  precept  from  its  oiighial  introduction,  very  ablj 
(raced  in  Mr.  Serjeant  Hey  wood's  book  on  Borough  Elections,  chap.  iv. 
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tsin  and  to  no  other*  who  must  indorse  the  date  of  the    ^^^t  i. 
receipt  thereof,  in  the  presence  of  the   person    deli- 
Tering  it. 

Delivering  the  precept  to  a  wrong  person  is  a  breach 
of  trust,  and  any  misconduct  in  this  respect,  is  equally 
within  the  jarisdiction  of  the  house  as  in  the  delivery  of 
the  writ     See  before  chap.  i.  p.  24, 

Resolved,  that  *' Day,  late  under  sheriff  of  the  county  Where  diA 
of  Somerset,  having  delivered  the  sheriflT's  precept  for  she^riffwas 
«IecUng  a  burgess  to  serve  in  parliament  for  the  borough  cammhted. 
of  Minehead,  to  John  Vicary  and  Joseph  Sherry y  two  of  p.  726. 
the  burgesses  oi  the  said  borough,  but  not  constables  2  Peck,  330. 
thereof^  is  guilty  of  a  breach  of  trust,  and  contempt  of  the 
authority  of  this  house.    And  he  was  ordered  into  the 
custody  of  the  serjeant  at  arms.'* 

The  proper  officer  of  the  cinque  ports  shall  be  allowed  ^p  tiie 
Mix  days  from  the  receipt  of  the  writ  for  the  delivery  of  6  days  to' 
the  precept.  ^®'''*^'  P'«- 

*  '  cepL 

The  7  &  8  W.  3.  c.  25.  s.  1.  as  well  as  the  23  H.  6.  Not  ex- 
requires   that   the  precept   be  delivered  to  the  proper  J^Jcued  b?" 
officer ;  but  neither  of  them  require  expressly  that  it  statute. 
should  be  directed  to  him,  though  in  fact  it  constantly  is ;  12^  * 
and  Lord  Mansfield  (in  4  Burr.  2267,)  slates  the  fact  in 
these  words,  "  The  precept  ought  to  be  directed  to  the 
returning  officer." 

In  the  Bletchingly  case,  1623,  the  precept  was  directed  Glan?.  37, 
io  the  bailiflf  and  burgesses,  w  hereas  it  should  have  been  ^' 
to  the  burgesses  only;  whereupon  the  committee  reported, 
and  the  house  agreed,  that  the  word  bailiff  weis  surplu- 
sage, and  that  the  direction  to  the  burgesses,  who  only 
had  to  do  in  the  election,  was  sufficient  in  substance,  and 
ought  to  be  interpreted  and  applied  only  to  signify  such 
kind  of  burgesses  as  had  voices  in  the  election. 
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Sect.  t.  The  direction  will  be  presumed  to  be  proper  if  nothing 
^'''"^'  '  appear  to  the  coqtrary,  according  to  the  resolution  in  the 
will  b^e  pre-  case  of  Pofitefract,  where  it  is  said,  "  It  is  presumed  that 
prrt^Hy  ^  ^'^^  warrant  directed  by  the  sheriff  was  well  directed, 
directed,      .nothing  appeacing  to  the  contrary." 

unless  the 
contrfiry 

shewn.  As  to  the  counties   palatine,  see  before,  chap.  2. 

Glanv.  138.  r  >  9  f 

sect.  1. 

No  fee  No  returning  oflScer  shall  give  or  take  any  fee  for 

Sken.^'  making  out  receipt,  delivery,  return,  or  execution  of  such 
7  ^^  W.^.  ^f it  or  precept. 

c.  25. 8.  U.  r         r 

*^3  H.  6.  The  precept  is  now  an  essential  process,  and  any  votes 

GUof  12  6*^^^  before  the  precept  be  read,  are  of  no  force.  It  was 
JO. '  resolved  in  the  Winchelsea  case,  that  ^  without  a  lawful 

precept,  the  electors  cannot  proceed  to  an  election,  and 
whatsoever  any  elector  speak  or  say,  touching  the  giving 
of  his  voice,  i?  of  no  force,  unless  it  be  expressed  judici- 
ally, in  a  lawful  assembly  for  that  purpose.'* 

Hey  wood's  Mr.  Serjeant  Hey  wood  says,  that  this  statute(y  &  8  W.  3. 
tionViT&s  c.  25.)  is  not  confincd  to  sheriffs  of  counties,  but  extends 
W.  3.  c.  25.  iQ  all  officers  to  whom  writs  of  election  were  usually  sent, 

and  whose  duty  it  was  not  to  proceed  to  the  elections 

,  Boroagr]!  of  themselves,  but  make  out  their  precepts  to  others;  thus  it 

ton^s  a°^    includes  the  sheriff  of  Southampton^  a  borough,  which  is  a 

county  of     county  of  itsclf ;  because  he  being  the  proper  officer  of 

H.V  129.    ^he  cinque  ports  (under  whose  precept  all  elections  within 

his  jurisdiction  are  made)  issues  his  precept  to  the  mayor 

and  two  bailiffs  of  each  place,  who  are  the  returning 

officers.     See  before,  chap.  2.  sect.  2. 

Ejection  Lord  Coke  observes  what,  indeed,  necessarily  follows 

receipt  of  ffo"^  ^'^^  Statute  of  23  H.  6.  that  if  the  city  or  borough 

precept  elect  before  the  receipt  of  the  precept,  such  election  is 

4  lt«t.  49.  nothing,  and  they  must  proceed  to  election  again  after 

GUui^ik  ^^^  delivery  of  the  precept. 
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Weobly,  i6th  July,  1660.  The  sheriff  did  not  send  ^  ^ect  g.  ^ 
any  precept  for  the  election ;  and  this  seems  to  have  been  3  j^^^  ^n- 
one  of  the  grounds  whereupon  the  election  was  holden  Where  uo 

.1  precept  is 

^^^"  .    made,  elcc* 

tion  would 
be  voidf 

Sect.  2.     Returning  Officers.  also  9 

Journ.  444. 

At  elections  for  boroughs,  towns,  and  other  places  not  P*^*- 
•being  counties  of  themselves,  the  execution  of  the  pre- 
cept may  belong  to  a  variety  of  persons,  such  as  lords  or*  : 
ladies  of  manors,  stewards,  mayors,  bailiffs,  port  reeves, 
constables,  and  the  like,  who  may  respectively  be  the 
reluming  officers,  according  to  the  constitution  of  the 
^veral  places  whereat  they  are  to  preside. 

It  is  not  necessary  that  the  returning  officer  should  H.B.(ift 
.be  an  elector,'  and  where  it  is  the  duty  of  a  corporate  Roe  p.^4S8. 
x>fficer  to  make  the  return,  and  the  right  of  voting  does 
not  depend  upon  corporate  franchises,  it   frequently 
happens  that  he  is  not  so,  as  in  the  case  at  Abingdon, 
and  many  other  places. 

The  best  general  rule,  whereby  to  discover  who  is  the  Heyw.  Bof. 
proper  returning  officer,  is,  that  the  return  is  to  be  made  57,  ^*^*  • 
by  him  to  whom  the  instrument,  under  which  the  elec- 
tion is  immediately  holden,  is  directed. 

But  this  rule  must  be  taken  with  the  qualification,  that  But  if  pre- 

5uch  precept  be  properly  directed,  inasmuch  as  in  the  periVdf-'^ 

case  of  Milbome  Port,   1st   and  2d  December,  1747,  rected,  ihe 

where  the  precept  was  directed  to  the  bailiffs,  the  house  loXtolhe 

resolved,  **  that  the  execution  of  the  precept,  &c.  and  Proper  offi- 

the  making  of  the  return  thereof,  are  only  in   the  two  wuhsiand- 

sub-bailiffs  of  the  said  borough,  or  in  one  sub-bailiff  of  a!?V, .., 

jhe  said  borough,  if  there  are  not  two."  456. 458. 

Roc  p.  439. 

And  in  several  cases,  which  will  be  mentioned  pre- 
sently, the  house  has  adopted  the  returns  of  the  nrope^ 
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Sect*,     officers,  although  the  precept  has  been  directed  and 
"^     '  delivered  to  other  persons. 

9  Ann,  With  respect  to  the  election  of  annual  officers,  the 

c.^.s.8.    j^^^  ^g  j^jj  Jq^q  in  the  9  Ann,  applies  to  boroughs 

aud  towns  as  well  as  to  cities,  &c.    See  before,  chap.  2, 
sect.  2. 

Utorpation  Numerous  instances  occur  of  petitions  against  eleo* 
H.  B.  130.  tions  and  returns,  complaining  of  persons  not  being  the 
•proper  returning  officers,  having,  by  indirect  means,  got 
possession  of  the  precepts  and  presided  at  elections;  but 
wherever  it  appears  that  an  election  of  a  member  of  par- 
liament has  been  fairly  made,  there  will  be  every  incli« 
nation  in  the  house  of,  commons  to  support  such  elec« 
tion ;  and  upon  this  principle,  the  proceedings  of  the 
person  in  poss'^s^ion  of  the  office  of  returning  officer, 
will  be  adopted,  even  though  his  title  to  the  office,  to 
ijourn.       w*hich  that  duty  is  attached,  be  questionable.* 

798.    The  "^  ^ 

retnrniiig 

officer  who  Winchebea,  28th  May,  1624.  The  mayor  was  reported 
tiirelectioD  ^J  ^^^  Committee  of  privileges  to  be  an  intruder;  but 
•nintrudery  nevertheless  the  election  was  bold  en  good,  by  the  com- 

the  election       .  i  ,        i      i 

good  not-     mittee  and  by  the  house. 

>vi(hst&nd« 

iTjourn.  WwcheheOf  9th  and  loth  January,  1666.  The  mayor 
^3. 674.  ijad  not  taken  the  sacrament  of  the  Lord's  Supper,  accord- 
officer  who  ing  to  the  rights  of  the  church  of  England,  within  a  year 
Lkf eMie  ^^^^  before  the  election ;  and  the  committee,  upon  peru- 
the  sacra,  sal  of  the  clause  in  the  act  of  parliament  for  regulating 
Il^^earbi.'"  corporations,  were  of  opinion,  that  the  return  made  by 
fore  his  ^he  mayor,  of  the  election  of  Mr.  Austin,  the  sitting  mem- 
•il^ording  ber,  was  not  good ;  and  that  the  election  was  void.  When 
to  the  13  ^jjg  matter  came  to  be  debated  in  the  house,  the  house 

lyar.  Z.  c.  1. 

h»lt  "done  *  ^°  ^^'*'  ^^*^  °^  ^'*  ^'^^^  ^'  ^"*"''  ^''^  Mantfield  said,  "  How  many 
in),  the  clcc-  instances  do  we  recollect  ot  majors  acting  as  returning  officers,  after  there 
tiou  has  been  judgment  of  muter  against  the  mayor  under  whom  they  derived 

their  litic  ?**    2  Dougl.  Rep.  K.  B.  689,  cit  Hey  w.  Bor.  El.  64.     Roc,  p^ 

413.  (a> 
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.disagreed  with  the  committee^  and  it  was  resolved  that     Sect^i. 
Mr.  Austin  was  duly  elected.  *  .  whereat  ha 

presided 

Id  any  case  where  it  shall  appear  that  persons  having  go©/"©!- 
improperly  acted  as  returning  officers,  have  wilfully  done  withiUnd- 
so;  although  the  validity  of  the  election  may  not  be  af- 
fected  by  it,  nevertheless  such  persons  will  be  liable  to 
censure  and  punishment  by  the  house. 

And  in  several  instances,  where  the  precept  has  been 
executed  by  an  improper  person,  the  officer  having  the 
execution  of  the  writ,  has  been  made  accountable  not 
only  for  the  misdelivery  of  the  precept,  but  also  for  re- 
ceiving a  return  thereto  which  had  not  been  executed  by 
the  proper  officer. 

In  the  case  of  Bletchingley,  2 2d  March,  1623,  Sir  CUnr.tSft 
Myles  Fleetwood  and  Mr.  Hayward  were  duly  chosen  by  f^j^^^ 
the  bargage-holders  on  the  22d  January,  the  day  ap-  745. 
pointed  for  the  election ;  and  they  were  returned  to  the  nembn 
sheriflf  by  indenture  accordingly:  on  the  8th  February ,  ^hohadde- 
the  bailiff  of  the  borough  proclaimed,  that  on  the  next  return  to  a 
day,  the  burgage-holders,  and  all  the  rest  of  the  inha-  DJecrown^** 
bitants,  should  meet,  to  elect  burgesses :  thirty  of  the  office,  with- 
inhabitants  met,  and  chose  Sir  Myles  Fleetwood  and  ^ntof^hir 
Mr.  Lovell, and  sealed  an  indenture  between  themselves  sheriff,  wiio 
and  the  sheriff,  which  indenture  was  delivered  by  Lovell  ecuted  a 
himself  into  the  crown-office,  without  the  sheriff's  con-  ^^o""^**"- 

'  pnrt,  an- 

sent,  who  never  sealed  a  counterpart  thereof,  nor  ever  other  return 
accepted  it.    The  house  ordered,  that  Mr.  Lore// should,  J^^,  ^^^^^^ 
for  such   his  offence,    be   committed  prisoner  to   the  toi'im. 
Tower  during  the  pleasure  of  the  house ;  and  not  to  be  to  custody*, 
enlarecd  till  he  had  made  his  submission,  and  acknow-  ^«j>»**>l«<* 
iedged  his  fault  upon  his  knees  at  the  bar  of  the  house;  ed  pro  hoe 
and  that  he  should  not  be  elected  for  tlie  said  borough  ^'"' 
(hac  vice.) 


••Same  point  in  the  PoMsmouthcase,  Sd  Feb.  1710.     16  Journ.  480,  and 
also  in  the  Bodniiu  case,  1792.     2  Fras.  236.    Roe,  p.  444,  5, 
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/ 

With  respect  to  persons  not  being  returning  officers^ 
joining  with  the  proper  ofBcers  in  acting  as  such : 

Upon  the  principle  before  mentioned  of  supporting 
the  election^  if  fairly  oiadei  the  circumstance  of  such 
persons  joining  in  holding  the  election,  or  making  the 
Teturui  has  beea  considered  not  to  avoid  the  election. 

iP«ck,406,  Tn  the  Taunton  case,  1803,  the  bailiffs  of  the  borough 

te Jour582  ^°^  ^^^^  constables,  jointly  acted  as  returning  officers, 

Election  aqd  made  the  return;   whereas  the  constables  ought  nqt 

iiotwTuf-°°  to  have  interfered  ;  the  committee  held  the  sitting  mem- 

standiiig  \^^  July  elected,  although  they  at  the  same  time  re- 

constablca,  ported,  "that  the  bailiffs  of  the  borough  of  Taunton, 

not  being  appointed  at  a  court-leet  held  annually  in  and  for  the 

returning  *  »^  •' 

officers,        said  borough,  are  the  legal  returning  officer  of  the  saicl 

^':?.rji:e  borough." 

bailrff?,  wbo 

were  so,  As  to  whether,  the  proper  officers  declining  to  act  or 

being  interrupted,  other  persons  may  act: 

\hen  the  There  are  cases,  but  not  of  recent  date,  in  which  the 

**«  declines  returning  officer  declining  to  fulfil  his  duty  in  taking  the 

tuaci.othei;  poll,  the  electors  have  voted  before  a  constable,  or  even 

hoid^ihr"^  before  a  private  person,  and  their  votes,  as  well  as  the 

eieation?  election,  havc  been  holden  Rood, 

lOjour.72,  '  ^         ^ 

73. 

2ijonT.476       Such  Were  the  cases  of  Cricklad^,  1st  April,  i68g, 
514!      '     aud  of  Liverpool,  5th,  19th,  21st,  and  24th   March 

^ep.449.    J  729-30. 

^Joiir.456  But  in  the  case  of  Wells,  15th  and  20th  January,  and 
466,695.  19th  February,  1766,  where  the  poll  was  taken  by  one 
Ke^itCy  who  was  not  the  proper  returning  officer,  evidence 
was  offered  to  shew  ilie  refusal  of  the  mayor  to  go  into 
the  borough  to  receive  the  precept,  whereupon  Keate 
proclaimed  the  election  and  took  the  poll;  butthehous^ 
refused  to  admit  the  poll  so  taken  bv  Keate,  to  be  p|ro- 
duced. 
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•  So  in  the  Cricklade  case,  1775,  where  the  returning     So^t.  j. 
officer,  upon  an  appearance  of  riot,  (a&  to  the  extent  of         "*      ' 
which  there  was  contradictory  evidence,)  closed  the  poll,  293°299. 
and  positively  refused  to  renew  it,  and  votes  were  there- 
upon taken  before  a  constable;  the  committee  resolved 
that  the  constable's  poll  should  not  be  given  in  evi-. 
d^ce,*  and  that  parole  evidence  should  not  be  admitted 
to  prove  what  persons  polled  before  hini. 

In  cases  where  there  are  adverse  claims  to  the  office  in 
question,  the  house  will  not  adopt  the  election  holden  by 
the  proper  officer  against  that  holden  by  the  intruder^ 
unless  proper  steps  are  taken  by  such  officer,  at  the  time 
of  the  election,  to  make  it  'publicly  known  that  the  pro- 
ceedings before  him  are  the  onlj/  legal  ones,  and  that  the 
adverse  proceedings  are  consequently  illegal.f 

Of/brrf,  13th  and  27th  February,  1700, and  25th  March,  i3  Jour. 
1701.    Two  persons,  viz.  Saunders  and  Hastings,  pre-  427*  H^i 
tended  each  to  the  office  of  mayor.    Notice  was  given  to  P-  *^^- 
the  sheriff  that  Hastings  was  the  mayor,  and  expected  persons  ad- 
the  precept,  and  also  to  Saunders  not  to  meddle  there-  ^f?®'/  ^ 

*  '    '  •  1  •  claiming  to 

with ;  and  a  copy  of  a  verdict  which  had  been  given  in  a  be  rcturn- 

iug  officer, 

•  No  other  person  but  the  returning  officer  has  any  authority,  under  the 
atatDtes  to  administer  tlic  bribery  oath,  which,  by  the  stat.  2  G.  2.  c.  24. 
maj  be  required  to  be  taken  by  every  voter  ;  and  this  was  much  relied  upon 
in  ihe  argoDient  against  the  validity  of  the  constable^s  poll,  in  the  Cricklade 
of  1775.     1  Douff.  293. 


That  the  presiding  officer  or  officers  means  the  regular  returning  officer  or 
officers,  sufficiently  appears  from  the  tenor  of  the  act,  is  remarked  by  Mr, 
Serjeant  hUytcood,  Co.  Kl.  chap.  8.  referring  to  s.  2  and  3.  The  same  ob- 
servation arises  from  the  provisions  with  respect  to  the  oath  which  may  be 
required  to  be  taken  by  freeholders. 

The  2  G.  2.  c.  24.  took  effect  24th  June,  1729.  The  writ  in  the  Liverpool 
case,  which  was  moved  on  a  vacancy,  was  ordered  on  the  14th  May  of  tliat 
year,  (Journ.  21.  376.)  so  that  the  election  probably  happened  before  the 
act  was  to  take  place.     1  Doug.  313,  note  to  the  Cricklade  case. 

t  See  this  subject  mora  fully  treated  on  in  Mr.  Roe's  book,  tit.  Returning 
Officer. 
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Sect.  s«     trial  at  bar>  (and  which  was  alloded  to  in  the  petition  as 
^"T""^      '  decisive  araist  the  title  of  Saunders.)  was  left  both  with 

notice  was  ,  o  .  '*', 

giTen  to  the  the  sheriff  and  with  Saunders,    Elections  were  severally 

clnewaspro-  h^lden,  and  returns  made  by  Saunders  and  by  Hastings, 

per  officer,  the  former  returning  the  sitting  members,  the  latter  the 

cd  the  pre-  petitioners*    The  petitioners'  counsel  insisted  that  they, 

ceptt.and  could  make  it  appear  that  Saunders  was  not  the  lawful 

also  to  the  *  * . 

other  not  to  mayor.   To  this  point  the  committee  did  not  think  fit  to 

lutcrmed-      y^^^^  ^y^^^ 

But  it  not  being  pretended  that  public  notice  had  been 
given  at  the  time  of  the  said  election  by  Hastings,  nor 
that  he  ever  had  the  precept;  and  it  also  appearing  that 
no  person  protested  against  Saunders*  proceedings  while 
he  was  in  the  town-hall,  or  any  one  demanded  a  poll  of 
him,  the  committee  resolved  the  sitting  member  to  be* 
duly  elected ;  and  the  house  (after  a  motion  to  re-com- 
mit the  merits  had  been  negatived)  agreed. 

54 Jour. IS,  Bossiney, gih  and  nth  December,  1741.  Robins,  the 
mere  the  mayor,  petitioned,  complaining  that  Mr.  Fortescue,  the 
precept  was  g^eriff,  caused  the  precept  to  be  delivered  to  the  late 

deUvered  to  .  *  * 

the  late  mayor,  who,  notwithstanding  that  he,  Robins,  demanded 
JheAen"'  ^^^  precept  of  him,  proceeded  to  election,  and  returned 
mayor  de-  the  sitting  members ;  that  the  petitioner,  who  was  the 
of  him,  not-  proper  officer,  also  proceeded  to  election,  and  returned 
withstand-    ^  j^  Sabine  and  Mr.  Tower,  who  were  duly  elected  ;  but 

mg  which  iit.iT-ni  •!•  TT  r> 

the  former  that  the  sheriff  refused  to  receive  his  return.    Upon  proor 

todecrion  ^^  ^'^^  above  circumstances,  the  house  ordered  the  return 

as  did  also  made  by  the  petitioner  to  be  annexed  to  the  writ,  he  being 

*  *'*  the  proper  returning  officer  of  the  said  borough.* 

16  Joor.  It  appears  from  the  cases  of  Bewdley,  1st  and  19th 

40^  439.  December,  1710;  Mineheadf  8th  and  9th  January,  1 7  2 1  j 
704.705.      as  well  as  from  those  of  Peterborough,  1st  February, 

*  See  the  case  of  Wells,  ISih  and  20th  January,  1766,  the  same  point. 
30  Juurn,  456,  466. 
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1737^  and  of  Bossiney  and  Wells,  just  mealMed ;  that     s^ct,  ss. 
wiiere  the  sheriff  has  delivered  his  jiieoept  to  an  improper  \vh^j;rprel 
person,  the  legal  returnif^  ^IBcer  may  proceed  to  an  cept  deii. 
flection ;  and  that  $ke  return  signed  by  him,  and  ten-  another" 
dered  to  the  dbieriff  in  due  time,  notwithstanding  that  ^^*'^  ^^® 
bis  ad«0p«ry  was  in  possession  of  the  precept,  will  be  cer,  the 
CMHUered  as  the  legal  return,  and  annexed  as  such  to  jf^l^'^^^' 
ibe  writ  and  precept.  eiectjou 

notwkh* 
sfandiiig. 
Roe  p.  45^^ 

As  to  yacancy  in  the  office  either  at  the  time  of  issuing 
the  precept,  or  between  that  time  and  the  time  when 
the  return  should  be  made :  and  how  such  vacancy 
would  affect  the  election  proceedings. 

lit.  Of  Vacancy  at  the  time  of  issuing  the  Precept, 

Cases  of  such  vacancy  do  not  seem  to  be  in  any  way 
provided  for. 

Sach  cases,  however,  and  those  where  there  has  been  Gi«n?.  3r, 
no  known  or  fixed  returning  officer,  seem  in  principle  ^^' 
analogous ;  and  in  the  latter,  it  appears  from  the  reso- 
lutions laid  down  in  the  case  of  Bktchingly,  that  any 
elector  may  act. 

It  is  there  said,  that  *'  where  there  is  no  known  or  spe- 
cial officer  to  this  purpose,  within  the  borough,  and  the 
electors  are  many,  and  all  in  equal  degree  of  right  and 
interest,  every  one  of  them  is  a  lawful  officer  to  this  pur- 
pose, to  warn  such  of  his  fellows  as  he  thinks  good,  to 
meet  at  such  time  and  place  as  they  appoint.'' 


2d,  Of  Vacancy  after  issuing  the  Precept. 

There  have  been  instances  of  such  offices  becoming 
▼acant  after  the  precept  has  been  issued ;  but  the  house 
has  not  adopted  any  6xed  course  thereupon* 
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Sect  f .         If  the  sheriff  die  £ifter  the  returning  officer  had  received 

^TjT'Cjr'  the  precept,  he  must  transmit  the  return  to  the  new  she-- 

riff;  but  in  case  the  returning  officer  should  die,  after" 

notice  of  the  time  and  place  of  election  has  been  given, 

the  manner  of  proceeding  has  not  been  settled. 

iSJoorn*  Dartmatith,  9th  January,  and  i2th  February,  1699. 
J04I  Mr.  Davy,  high  sheriff  of  Devon,  by  his  petition,  set  forth 
Koc  461.  in  sabstance,  that,  pursuant  to  the  Writ,  lie  directed  and 
▼acancy  of  sent  his  precept  to  the  mayor  and  burgesses  of  Clifton, 
Se  officer'  Dartmouth  and  Hardness,  for  electing  a  burgess,  &c.  and 
under  tiie  delivered  the  same  to  Mr.  Whitrow,  the  mayor ;  that  he 
•fkr^notice  proclaimed  the  day  for  the  election,  but  died  before  the 
of  the  dec-  Jay  appointed  ;  that  the  burgesses  and  freemen,  notwith- 
foreittook  Standing  proceeded  to  election;  that  some  of  them  re- 
place, in  turned  Mr.  Heme  by  one  indenture,  and  others  returned 

conse-  •'  ,  ' 

quenceof  Mr.  Holt  by  another  indenture.     He  further  prayed  the 

eleSions**  direction  of  the  house,  whether  both,  or  which  of  the  two 

were  hoi-  indentures,  he  ought  to  return  to  the  clerk  of  the  crown ; 

ftrcnt^er."  <>'  whether  he  could  return  either  of  them,  they  not 

sons,  the  coming  to  his  hands  by  the  proper  officer,  who  had  so 

dined  died  after  the  proclamation  made,  before  the  election^ 

particular  The  housc  did  uot,  in  consequence  of  this  application, 
th^*"*^^**  give  any  particular  directions  as  to  what  course  should 
be  pursued  ;  but  ordered,  "  That  the  sheriff  be  directed 
"  according  to  his  duty,  to  make  a  return  of  his  writ.** 
He  thereupon  forwarded  both  returns  into  the  crown 
office. 

Each  noticed  the  death  of  the  mayor ;  the  one  was 
expressed  to  be,  *'  by  several  of  the  burgesses  ;*'  the  other, 
"by  several  of  the  magistrates  and  free  burgesses,^  and 
to  be,  "  under  the  common  seal."  These  matters  were 
opened  by  the  counsel,  but  no  witnesses  were  examined. 

The  bouse  (though  upon  what  ground  is  not  stated) 
resolved,  that  Mr.  Heme  and  Mr.  Holt,  who  had  been 
returned,  the  one  by  the  one  indenture,  the  other  by  the 
other,  were  respectively  not  duly  returned^  and  a  new 
writ  issued. 
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It  seems  that  if  a  change  of  such  officer  fairly  takes     Sect.  «. 
place,  in   consequence  of  death,    or  of  expiration   of  ^  change 
the  period  of  office,  pending  the  election  proceedings,  of  officer 
the  person  succeeding  to  the  office  should  complete  pendfngthe 
what  remains  to  be  done,  •  as  appears  from  the  follow-  proceedings 

'■'^  it^seeros  the 

iog  cases,  "t"  successor 

maj  act. 

Bridgnorth,  30th  February,  1600,  which  was  before  ijoum. 
there  was  any  provision  to  enable  the  under  sheriff  to  ^^* 
act,  there  is  the  following  entry  ;  "  A  writ  before  the 
session  to  the  sheriff ;  the  sheriff  dies  before  the  elec* 
tion.''    Resolved,  *'  The  new  sheriff  to  return ;  the  bailiff  , 
cannot*"  % 

Returning  officer  must  act  uprightly,  impartially,  and 
consistently.  See  the  penalty  they  will  incur  if  they  act 
otherwise,  in  the  3d  part,  title  Return.  As  to  the  return- 
ing officer  being  a  judicial  or  only  a  ministerial  officer. 
Vid.  antech.  1.  s.  2. 

*  Lord  Glenbervie  speaks  of  soch  having  been  the  practice,  and  that  no 
objection  has  been  made  to  it.     1  Doug.  138.  MUhome  Port,  (n.  B.) 

t  Bat  in  case  there  be  nut  time  for  the  election  of  such  new  officer,  before 
the  return  of  the  writ,  the  manner  of  proceeding  is  vexata  questio,  the  law 
liaTing  Bade  no  provision  for  such  an  event. 

X  See  the  same  point  in  the  Dorchester  ca^e,  Sd  and  4th  December,  1689, 
10  Jourii.  SOO,  301.  In  the  caso  of  Milbonie  Port,  1775,  where  there  were 
difierent  persons  claiming  to  be  returning  officers  at  tlie  same  time,  under 
different  titles,  a  question  arose  upon  the  right  of  return,  and  it  was  agreed 
opoD  the  construction  of  this  act,  that  if  the  precept  were  to  be  delivered  to 
the  returning  officer  of  any  borough,  who  should  go  out  of  office,  and  another 
be  appointed  legal ij  between  th»t  and  the  time  of  the  election,  such  new 
ofBcer  should  execute  the  precept.  That  such  new  officer  was  in  the  eye  of 
the  law,  the  same  officer  with  the  former,  and  the  above  statute  only  meant 
IB  order  to  prevent  litigation  or  delay  at  any  election,  to  fix  who  was  to 
execate  the  precept,  when  there  should  be  different  persons  claiming  to  be 
returning  officers  at  the  same  time,  under  different  titles.  That  since  the 
Stat,  of  W.  3.  there  have  been  many  instances  of  |  recepts  received  by  one 
returning  officer,  and  executed  by  his  successor,  and  the  legality  of  such 
•iccutioo  had  never  been  disputed.    1  Doug.  p.  113,  and  139.  (a  y 
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r  H.  4.  c. 
15. 


Sect.  s.  jjy.jY  Qp  RETURNING  OFFICERS. 

l5^  To  give  notice  to  Electors. 

The  retaming  officer  of  a  city  or  borough  was  for- 
merly under  no  particular  direction  of  time  or  place  for 
proceeding  to  the  election,  provided  he  was  ready  to  make 
his  return  within  the  time  required  by  the  writ.  By  the 
statute  of  H*4«  he  was  directed  ''  Af^tr  the  receipt  of  the 
precept  from  the  sheriffs  and  convenient  notice  of  time"  to 
cause  to  be  elected,  &c.  The  uncertainty  and  partiality 
arising  from  this  latitude,  made  some  regulation  neces- 
sary, and  it  was  therefore  enacted,  that  he  should  proceed 
to. the  election  within  eight  days  from  the  receipt  of  the 
precept,  giving  four  days  notice  thereof. 

As  to  the  four  days,  (although  there  is  no  direction  by 
stat.  7  &  8  W.  3.  c.  25,  and  the  stat.  19  6.  2.  c.  28,  does 
not  extend  to  boroughs,)  it  has  been  usual  to  reckon  one 
of  those  days  inclusive,  and  the  other  exclusive;  thus  to 
give  notice  on  Monday  for  an  election  on  Friday ;  and 
this  construction  is  supported  not  only  by  general  usage, 
but  by  a  decision  of  the  house.  * 

1  Seaford         Where  both  the  days  of  giving  notice  and  proceeding 
s*Lud '^^'   to  election  have  been  reckoned  inclusively j  the  notice  has 
been  deemed  too  short,  and  the  election  set  aside. 


One  daj 
inclosive, 
the  other 
exclusive. 
H.  B.  158. 


53  G.  5. 
c.  64.  Sk  1. 


This  notice  of  the  time  and  place  of  election,  roust  be 
given  within  certain  hours  of.  the  day,  in  strict  confor- 
mity with  the  statute,  or  the  election  is  utterly  void. 
See  before  counties,  p.  26,  and  notes. 


*  It  will  therefore  appear  that  the  time  from  the  receipt  of  the  precept 
bj  the  proper  officer,  to  the  dajr  of  commencing  the  election  in  horougkM  and 
towns,  not  being  counties,  cannot  be  qiore  than  eight  dayt ;  0or  can  the  election 
take  place  sooner  than  the  fourth  ddy,  exclofive  of  the  da^r  on  which  the  pre- 
cept wa3  received,  ao  that  the  notice  and  time  for  commencing  the  electitin 
in  citiesi  &c.  being  couuiies,  and  in  boroogha,  &c.  not  being  counties,  are 
now  in  efiPect  the  same,  ante  p.  75.  n,  For  a  form  of  sach  notice,  see  Ap- 
pendix, No.  llf  p.  13. 
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Of  the  notice  with  respect  to  particular  places :  Sect. «. 

Cities,  boroughs,  and  towns,  in  Wales  and  Monmouth-' 
Jure. 

In  addition  to  the  provisions  of  the  statutes  just 
mentiooed,  that  of  the  35  Hen.  8.  c.  11.  must  also  bd 
attended  to. 

That  statute,  in  regulating  the  payment  of  the  wages  of  Bargesset 
die  knights  and  burgesses  for  places  in  Wales y  by  s.  3,  conbJTbito!* 
adverting  to  the  contribution  by  the  inhabitants  of  the  ^  to  shire 
above  cities  and  boroughs,  not  finding  bugesses  for  par-  have  notice 
liament  themselves,  to  the  wages  of  the  burgesses  of  the  **^  ejection. 
shire  towns,  provided,  with  regard  to  the  notice  of  elec- 
tion, that  the  burgesses  of  all  cities,  boroughs,  and  towns, 
contributory  to  the  payment  of  the  burgesses  wages  of 
snch  shire  towns,  should  be  admonished  by  proclamation,  Roe  p.  508. 
or  otherwise,  by  the  mayors,  bailiffs,  or  other  head  offi- 
cers of  the  said  towns,  or  by  one  of  them,  to  come,  at 
such  time  and  place,  lawful  and  reasonable  as  should  be 
by  them,  or  one  of  them,  assigned,  to  give  their  elec- 
tions for  the  electing  of  sucli  burgesses. 

Although  the  contribution,  by  reason  whereof  the  bur- 
gesses so  to  be  admonished,  were  to  receive  such  notice, 
and  afterwards  to  vote  at  the  election,  has  by  practice 
ceased  to  operate,  the  rule  which  was  grafted  thereupon, 
still  prevails,  and  it  is  necessary  that  it  should  be  ob- 
served. 

In  the  case  of  Cardigan^  30th  April,  1662,  the  elec-  8Jonrn.4ir. 
tion  of  Mr.  Philips  was  holden  void,  because  notice  had  fy^^b". 
not  been  given  to  the  out  corporations  and  boroughs  cause  such 

J.        ^     a1_       I-  ^  notice  not 

accordmg  to  the  above  act.  given. 

^eir  Shoreham, — The  officer  to  whom  the  writ  or  pre-  New  Shore* 

ham 

cept  shall  be  directed,  is,  by  the  statute  1 1  Geo.  3.  c.  55, 

H  a 
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Sects,     s.  5,  upon  the  receipt  of  the  samey  forthwith  to  cause 

♦Noti  e  of     P"'^'^^  notice  of  the  day  of  election  to  be  given  within  the 

election  to    borough  of  New  Shoreham,  and  at  the  towns  of  Bramber 

cerShf  pia-  ^^^  Steytungy  by  fixing  up  a  notice  in  writing  on  t^e 

ces,  by  fix-  market-houses,  or  pn  the  doors  of  the  churches  of  the 

ms  tbe  flftiDC 

OD  doors  of  s^id  towns,  and  must  proceed  to  election  not  later  than 
market  twelve,  nor  sooner  than  eight  days  after  the  receipt  of 
churches,      the  precept. 

c.  55.  s.  3.  Cricklade.—A  corresponding  provision  is  made  by  the 
CrickUde:  stat.  22  Geo.  3.  c.  31.  8.  5.  The  notice  is  to  be  given 
provision,  within  the  borough  of  Cricklade,  and  at  the  towns  of 
«?^'f*^*  Highworth,  Malmsbury^  Swindon,  and  Wootton-Basset 
And  the  time  allowed  for  proceeding  to  election,  is, 
within  twelve  days,  the  same  as  'New  Shoreham. 

A3ie5burj:       Ayhibury. — By  the  stat.  44  Geo. 3.  c.  60.  s.  4,  the 

proviwon.     Dotice  is  to  be  given  at  the  towns  of  Great  Missenden, 

Wendover,  and  Haddenham,  and  the  day  of  holding  such 

election,  is  by  this  act  also  adjudged  the  same  as  New 

Shoreham. 

Glanv.  19,  The  uoticc  should  express  the  purpose  of  meeting,  as 
26, 68, 78.    ^^11  US  the  time  and  place,  and  must  not  be  for  a  meetincr 

8  .loarn.  76  /*• 

liiistoiiCa.  generally.     In  the  Stafford  case,  the  writ  was  produced 
press  the      ^^  surprize,  at  a  meeting  held  for  other  purposes,  and  the 
purpose  of    election  proceeded  to  without  further  notice.  One  of  the 
Simpl'-fsa.    members  returned,  was  elected  by  a  great  majority,  and 
his  election  not  complained  of.  But  there  being  a  petition 
against  the  election  of  the  other  member  returned,  and  it 
appearing  that  the  election  had  been  made  without  pro- 
per notice  to  the  electors,  the  house  set  aside  the  whole 
lb.  38.         proceedings,  and  ordered  a  new  writ.    In  the  Bletchingly 
case,  where  there  was  no  certain  returning  oBicer,  no 
formal  notice  was  held  necessary,  but.  the  notoriety,  by 
communication  of  one  burgholder  to  another,  was  held 
H,^  ^         sufficient.     In  some  places,  by  particular  custom,  notice 
is  given  by  ringing  a  bell,  or  blowing  a  horn,  and  gene, 
rally,  where  there  is  no  such  custom,  by  a  public  procla- 
mation within  the  borough  ;  and  sufficient  notice  is  in 


CiTAP.  m.]    FOR  BOROUGHS  AND  TOWNS.  95 

ml)  cases  to  be  presumed,  till  the  contrary  be  shewn.  Sect,  i: 

Notice  on  the  27th   to  proceed  to  election  the  30th,  ""     ''^      ' 

is  bad.    But  to  proceed  on  the  5th  day  from  the  notice,  fold  tw^.*" 

is  good,  and  the  notice  may  be  upon  a  Sunday, ''^  ut  i785. 
Tidetor. 

The  place  of  election  must  be  within  the  district,  and  Where. 
oaght  to  be  in  Guildhall ;  and  though  there  is  no  sta-  ^^^j  lI'J[ 
tote  making  that  necessati/y  yet  if  it  were  held  in  any  ^7^-  &  acq. 
other  place,  contrary  to  the  usual  course,  which  should  casei  there 
occasion  a  prejudice  to  any  of  the  candidates,  it  would,  £"«<^-     ^ 

w  1-        L        1        •  J    r      T      «r   I  i_      Sim.  p.  154 

I  presame,  make  the  election  void.T     In  Wales,  the  85  H.  8.  c. 
dectioo  is  directed  to  be  held  at  such  lawful  and  rea-^  tt,%,3. 
wonable  place  as  shall  be  assigned  by  the  mayor ;  and 
this  reasonableness  would  now  probably  be  construed  a 
confomiity  to  usage. 

Booths. 

By  the  common  law,  the  returning  officer  was  not  1  Campbell 
expected  to  put  himself  to  any  expence,  in  order  to  ac-  1*^  ^' 
commodate  the  candidates,  or  voters ;  it  was  sufficient 
that  at  the  time  and  place  appointed,  he  was  personally 
present  and  ready  to  take  and  count  the  votes  of  such 
electors  as  tender  themselves. 

The  18  Geo.  2.  c.  18.  being  made  for  elections  of 
knights  of  the  shire,  does  not  extend  to  boroughs  and 
towns. 

After  the  election  at  Westminster,  1807,  the  returning 
officer  brought  an  action  against  Sir  Francis  Burdett,  a 
candidate,  for  certain  expences  incurred  at  the  election. 

*  lo  the  case  of  Bridport,  1784,  the  notice  was  given  on  a  Sunday,  a  peti- 
tioo  was  presented  and  dropped,  as  Mr  Luders  conjectures,  hccause  the 
parties  thought  they  had  no  good  ground  to  prosecute.  Hew.  boroughs  156. 
*  It  seems  to  me,  (says  Mr.  Laders»)  that  the  law  authorizes  any  ministerial 
acts  of  this  kind  to  be  done  on  a  Sunday,  as  lawlully  as  any  other  day." 
5  LAd.  p.  31.  notes  to  the  Scaford  case,  1785. 

t  Go  this  point,  see  the  judgment  of  Lord  Ellenborough,  in  the  first  case 
«f  Mofris  V.  Sir  Francis  Bordett.     Appendix,  No.  zliii. 
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Sect  f.  The  first  charge  was,  "  Cryer  for  proclamation,  and 

^  horse-hire  :*'  oq  this  Lord  Ellefiborough  observed,  "  To 

Rep  219,  proclaim  the  election  is  a  duty,  which  the  law  imposes 

M3,4.  upon  the  hiirh  bailiff,  and  there  is  less  pretence  for 

Appendix,        *         .  ,    *^  ...  •  i     .  %         •      ,  , 

No.  xiiu.      charging  the  candidates  with  it,  as  they  had  not  then 
been  nominated. 

Another  charge  was,  "  for  erecting  hustings,  and  sur- 
*'  veyor's  fee  for  valuing  same."  Lord  Elleriborough. 
''  The  defendant's  liability  as  to  the  hustings,  will  de- 
^'  pend  upon  whether  he  has  in  any  manner  undertaken 
<*  to  defray  a  part  of  the  expence  of  erecting  them. 
*'  In  county  elections  the  sheriff  is  required  to  erect 
''  hustings,  to  be  paid  for  by  the  candidates ;  but  this 
^  act  (18  Geo.  2.  c*  18)  does  not  extend  to  cities  or  bo- 
^  roughs;  and  the  returning  ofiicer  here  might  have 
*^  taken  the  poll,  either  in  the  Guildhall^  Westminster^  or 
"  in  the  open  air.*' 

A  bond  had  been  given  to  the  churchwardens  to  in- 
demnify them  from  any  harm  the  church  might  suffer, 
the  returning  officer  having  erected  the  hustings  very 
Si.  C.  1      near  it :  with  the  expences  of  this  bond,  he  charged  the 
^^^P-  defendant.    Per  Lord  Ellenborough.    «  With  the  bond 
Appendix.    **  of  indemnity,  I  think  the  defendant  can  have  nothing 
^'  to  do ;  as  there  was  no  occasion  to  hold  the  election 
*'  where  there  was  danger  to  the  church  of  St.  Paul, 
"  Covad  Garden:' 

In  consequence  of  this  decision,  the  following  act 
it6^*  ^i  ^*  P^sed.  Upon  every  election  for  Westminster,  the  bailiff 
or  his  deputy  shall  appoint  and  erect  at  the  expence  of 
the  candidate  or  candidates,  a  convenient  booth  or  place 
for  holding  the  election,  51  Geo.  3.  c.  126.  s.  i.  see 
before  cb.  2.  s.  2. 

Sect.  3.    Candidates, 
The  same  qualification  is  necessary  to  entitle  a  person 
to  become  a  candidate  for  a  horough  or  town  not  being 
a  coanty  of  itself^  as  for  a  city,  8u:.  being  a  cowty,  vis.  a 
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landed  estate  of  the  annual  value  of  £.  300.  vid.  ante,     Sect.  s. 
ch.  2.  s.  3. ;  and  what  is  there  said  with  respect  to  undue 
mterferencey  and  removal  of  the  military,  will  bold  good 
in  the  case  of  boroughs. 


a 
m 


A  person  ahready  in  parliament  being  appointed 
mayor,  and  as  such  returning  officer,  may  continue  ii 
parliament.     Exeter,  20th  January,  1628.     1  Journ.  920 
Roe  p.  111.  (a.) 

The  retomiiig  officer  having  thus  far  completed  the 
pieparatioDSy  must  forthwith  proceed  to  the  election. 


[p8] 
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CHAP.  I. 

PROCEEDINGS  AT  A  COUNTY  ELECTION. 

Sect.  1.     The  election  may  be  made^  by  the  view,  the  poll,  or 
*^      "^""^  the  scrutiny. 

Sect.  i.    Reading  the  Writ  and  Statute. 

^  a!^*!  T^^  writ  having  been  delivered  to  the  sheriff,  and  the 
other  requisitions  of  notice,  time  and  place,  being  com- 
plied withy  the  sheriff  is  directed,  upon  the  day  appointed 
for  election,  to  proceed  in  his  full  county,  between  the 

See  1  Peck,  hours  of  eight  in  the  morning  and  eleven  in  the  forenoon, 
without  collusion,  under  a  penalty  of  £•  loo  to  the  king, 
and  another  £.  loo  to  the  informer.* 

The  court  is  opened  by  a  proclamation  for  persons  to 
give  their  attendance. 

rH.4.c.i5.  When  the  freeholders  are  assembled,  the  sheriff  is  to 
WrS  tolnJ  ^^S^^  ^he  election  by  making  proclamation  of  the  duy 
read.  and  place  of  the  meeting  of  parliament,  and  then  read* 

Appendix,      .^g  ^^^  j^j^g,^  ^^.^^ 

t  Peck.  IS.  The  sheriff  is  required  by  stat.  immediately  after  read- 
ing  the  writ,  to  take  and  subscribe  an  oath,  that  he  is  not 

*  But  sach  salt  most  be  commenced  mikin  three  months  after  the  opening; 
•f  the  parliament. 
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bribed,  and  that  he  will  make  a  fair  return.     Any  justice   ^  ^<^^'  ^'  ^ 
or  justices  of  the  peace  of  the  said  county,  or  in  their  ^  ^^  ^ 
abseoce,  thrtt  electors  may  administer  the  oath.  24.  ■.  5. 

See  th^act 

The  9th  sect,  of  the  above  stat.  directs,  that  imme-  [he  Appen- 
diately  after  reading  the  writ,  the  bribery  act  shall  be  ^*'  P..""- 
openly  read  before  the  electors  there  assembled,  either  ibid.  s.9. 
by  the  sheriff,  or  such  other  person  as  he  shall  direct  and 
appoint  to  read  the  same. 

It  seems  that  a  neglect  to  read  the  bribery  act  will  not  Election 
rende  the  election  void,  that  statute  being  only  directory;  "eason'©f  ^ 
bnt   a  returning  officer   would   be  guilty  of  a   creat  omiMionto 
omission,  if  this  requisition  01  the  law  were  not  com-  stat.  3  0.9. 
plied  with.  *^*  ^** 

These  preliminaries  having  been  observed,  the  candi-  Candidates 
dates  are  then  proposed,*  and  the.  electors  proceed  to  ^'**^    * 
their  choice.  . 

It  should  be  remembered,  that,  in  making  this  choice  Electonnot 

they  are  not  restricted   to  the  election  of  either  of  the  ["vote  for 

persons  at  first  nominated,  but,   as  has  been  already  candidates 

stated,   candidates   may  be  put   forward  at  any  time  ^led. 

daring  the  proceedings.  (Antep.62.) 

"  Election"  is  a  "  choice  by  the  major  part  of  those  Definition 
who  have  a  right  to  choose,"  and  who  exercise  that  right.f  ®^  «^«ction. 

*  The  Bsaal  waj  is  for  the  sheriff  to  ask  the  electors  whom  thry  elect  to 
terre  tbem  in  parliament  ?  whereupon  each  candidate  is  proposed  by  one 
elector,  and  seconded  by  another. 

t  To  those  whose  habits  of  life  have  not  led  them  to  great  precision 
and  accuracy  of  language,  the  word  *'  election  **  seems  plain  enough.  The 
■erits,  however,  of  the  Bristol  case,  turned  principally  upon  the  reasoning 
of  this  expression.  For  it  was  contended  that  the  view  of  the  voters  present 
at  the  proclamation,  must,  from  the  >terms  of  the  writ,  be  considered  as  de- 
termining the  election,  and  that  the  poll  is  but  an  examination  of  that  view 
by  the  numeration  of  voices,  and  is,  in  fact,  a  scrutiny.  The  consequence 
intended  to  be  drawn  from  this  position  was,  that  Mr.  Burke  not  having 
been  nominated  a  candidate,  nor  any  poll  having  been  demanded  for  bim, 
till  ^fiar  the  day  of  fToclamaiion,  be  could  not  be  eligible,  because  the  tUc» 
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Sacti.  ^  If  the  electors  are  unanimous,  or  but  a  few  dissent  from 

1  Doug.       ^^^  choice  of  the  larger  number,  it  is  easy  to  determine 

f45.  the  election  by  the  view.    So  if  there  be  no  competitor 

to  dispute  the  choice,  nor  any  proposed,  there  can  be  no 

doubt  who  is  the  person  elected,  though  some,  or  even 

the  larger  part  of  the  electors  do  not  give  their  voices. 

Of  Election  by  the  View  where  there  is  no  Contest. 

candidatet  If  there  be  no  greater  number  of  candidates  than  what 
^*"bc*re-  ^^^  exigency  of  the  writ  or  precept  requires  to  be  chosen, 
quired  to  be  those  who  are  named  should  be  declared*  to  be  duly 
Stosenamed  elected;  and  returned  forthwith.  Nor  in  such  case  will 
to  be  re-  any  delay  in  closing  the  proceedings,  be  tolerated  by  the 
forthwith,  house  of  commons,  as  is  evident  from  the  resolutions  in 
li^^^^'^^'  the  case  before  mentioned  of  Nottingham,  1803. 

Boe  p.  $69. 

Returning  In  that  case,  one  of  the  complaints  in  the  petition  of 

officer  dc-  jjfj^  Coke  was,  that  Sir  John  Borlase  Warren  and  him- 

d'o/ and  sclf,  being  the  only  candidates,  nominated  in  the  presence 

®Pf°*"^»  q{  the  electors  assembled  ;  and  no  poll  being  demanded, 

being  no  Qor  any  Other  candidate  proposed  for  near  an  hour  after 

cwsued.  the  different  forms  had  been  gone  through,  preparatory 

turn  was  over.  Another  consequence  which  necessarily  flowed  from  this 
doctrine  was»  that  none  but  the  voters  prtsent  at  the  proclamation  could  have 
a  voice  in  the  election.  The  practice,  independent  of  any  constitutional 
reasoning)  was  uniform  in  both  the  consequences,  against  this  construction. 
For  instances  abundant  were  produced,  to  shew  that  the  two  members 
might  be  elected  at  different  times,  and  at  a  considerable  intervbl  from  each 
other  ;  and  that  there  never  was  a  period  when  it  was  supposed  that  none 
but  those  actually  present  at  the  time  of  proclamation  could  vote.  Indeed, 
if  we  consider  at  how  early  a  period  the  writ  was  formed,  when  the  elec- 
tion was  determined  without  any  contest,  by  the  sYiout  of  the  suitors,  argu- 
ments upon  the  phrase  of  the  writ,  cannot,  in  such  a  case,  have  much 
weight— Vid.  the  writ  in  the  Appendix.  Vid.  Glanv.  lOS.  1  Doug.  345 
to  f  58.    Sim.  155. 

*This  is  usually  thus  declared  by  the  sheriff:   **  Freeholders  of  the 
county  of  »  you  have  been  called  upon  to  propose  two 

fit  and  discreet  knights  to  serve  you  in  parliament!  and  you  have  chosen 
A,  B.  and  C.  D,    I  do  therefore  declare  them  duly  elected." 
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to  the  election,  they  being  duly  elected,  it  was  the  duty  of  Sect  i. 
the  officer  who  presided,  to  have  returned  them;  but  that, 
m  Tiolation  of  such  duty,  and  for  the  express  purpose  of 
giving  time  to  procure  a  third  candidate,  he,  of  his  own 
authority,  and  by  his  own  act,  unnecessarily,  vexatiously, 
aod  illegally,  opened  a  poll,  and  frequently  and  repeat- 
edly urged  the  electors  to  name  other  candidates,  declar- 
ing that  if  they  did  not  propose  some  other  candidate  he 
must  close  the  poll ;  and  that  although  no  other  candi- 
date appeared,  and  ahhough  he  was  repeatedly  called  upon 
by  the  voters  in  the  interest  of  Sir  John  Borlate  Warren 
and  the  petitioner,  to  declare  them  to  be  duly  elected, 
be  neglected  so  to  do ;  and  that  after  a  considerable  time 
had  elapsed,  during  which  the  electors  had  polled  for  no 
other  persons,  it  was  intimated  that  Mr.  Birch  would 
come  forward  as  a  candidate;  that  three  voters  only 
having  polled  for  Mr.  Birch,  and  forty-four  for  the  peti* 
tioner  and  Sir  John  Borlase  fFarren,  the  sheriff  adjourned 
the  poll  to  the  subsequent  day,  no  demand  having  been 
made  on  the  part  of  Mr.  Birch,  or  of  any  elector,  for  a 
continuance  of  the  poll. 

These  allegations  were  substantiated  by  the  evidence, 
Vi\\h  the  additional  circumstance,  that  after  the  nomina^ 
tion,  a  few  votes  being  given  for  the  two  candidates  (as 
is  the  custom  of  Nottingham,  though  there  be  no  opposi- 
tion,) some  persons  having  suggested  to  the  sheriff,  that  it 
was  time  to  close  the  poll,  and  make  the  return,  Mr.  Coke 
desired  that  a  few  more  might  be  allowed  to  give  their 
▼oices.  This  request  was  much  insisted  upon  by  the 
counsel  for  the  sitting  member,  as  at  least  an  acquiescence 
on  the  part  of  the  petitioner,  to  the  continuance  of  the 
poU. 

The  committee,  however,  came  to  the  following  resolu- 
tion upon  this  part  of  the  case :  "  That  it  appears  to  the 
committee,  that  John  Allen,  being  returning  officer,  8cc. 
acted  contrary  to  his  duty,  iu  opening  a  poll,  and 
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proceeding  to  take  the  votes  of  electors  for  thie  period  of 
aboat  half  an  hour,  and  until  forty  electors  had-polled, 
there  being,  during  the  whole  of  that  time,  no  third 
candidate*" 


Sim.  p«  148. 
When  and 
liow  poll 
taken. 

Poll  de- 
raanded, 
mast  btt 
granted, 
and  if  re- 
fused will 
void  the 
election. 
7  &  8  W.  5. 
c.  S(5*  8. 3. 
1  Joarn* 
724. 

Glanv.  7. 
ttJoum.  69. 

• 

By  whom 
to  be  de- 
manded. 


When  to  be 
demanded. 


If  the  election  be  not  determined  on  a  view,  the  sheriff 
if  required  must  take  the  poll. 


^ 


If  the  poll  be  legally  demanded,  the  sheriff  has  no  dis- 
cretion, he  must  grant  it ;  the  stat.  of  W.  is  imperative 
and  a  refusal,  when  duly  demanded,  will  void  the  election. 
This  doctrine  is  equally  applicable,  and  has  been  equally 
acted  upon  with  respect  to  all  elections.  SeetheSouthwark 
case,  2d  March,  1623,  and  the  Reading  case  17th  Novem- 
ber, 1645,  wherein  it  was  resolved  by  the  committee,  "That 
the  election  of  Mr.  Taniield  Vachell  is  void,  because  the 
poll  was  not  granted^  being  duly  demanded." 

It  must  be  demanded  by  a  candidate  or  an  elector ; 
but  from  the  Leominster  ease,  22d  March,  1662,  it  ap- 
pears, that  if  the  demand  be  made  by  a  candidate  who 
turns  out  to  be  ineligible,  the  refusal  to  him  will  not  void 
the  election.  It  must  also  be  demanded,  in  due  time, 
that  is,  before  the  majority  is  declared  upon  the  view,  or 
within  a  reasonable  time  afterwards. 


1  Joum. 
468. 

8  Jonin. 
S80. 


In  the  case  of  Cambridgeshire,  19th  April,  and  14th 
May,  1614,  and  also  in  that  of  Southwark,  26th  June, 
1661,  judgment  had  been  given  upon  the  view,  a  consi- 
derable time  before  the  poll  was  demanded ;  the  demand 
of  the  poll  was  in  each  case  deemed  to  be  too  late. 


£iectio   b        ^^^  instant  a  party  interested  in  the  competition,  dis- 

the  flew.      putes  the  choice  as  appearing  upon  the  view,  however 

clear,  the  majority  of  the  view,  is  in  favour  of  the  rival 

candidate,  such  person  is  entitled  to  try  the  question  by 

the  numeration  of  voices,  the  only  certain  way  of  finding 

Bj  poU.      ^^'^  truth.    Taking'  the  voices,  or  numbering  the  votes 
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therefore  man  by  man,  is  called  the  "poll."    And  until      Scct.i. 
the  larger  part  of  the  voters  present  (i.  e.  at  any  time  1,^  ^""7^ 
daring  the  polling)  have  concurred  in  their  choice,  the  ?s,  74. 
election  itself  is  not  determined  ;  the  "  election  "  is  con-  cim.  p  ij6 
seqoently   the  result  of  the  "  poll."    These  words  are  ^^^-J  &  8 
sometimes  inaccurately  used  to  mean  the  same  thing ;  g.  3^1^ 
and  some  acts  of  parliament  have  loosely  adopted  them  ^"°'  ^•^' 
as  synonimous  terms.  G.  2.  c.  is. 

* 

In  whatever  way  the  election  of  knights  of  the  shire  h.C.  «35. 
is  made,  the  sheriff  is  to  pronounce  who  hath  most  lots,  or 
hands,  or  voices ;  and  if  he  cannot  determine  in  the  first 
instance  with  the  consent  of  the  freeholders  present,  and 
the  candidates  or  the  freeholders  demand  the  poll,  the 
sheriff  cannot  deny  the  scrutiny  :  "  because,"  says  Lord  fSj^*^* 
Coke,  "he  cannot  discern  who  be  freeholders  by  the  387. 
view,  and  then  though  the  party  would  wave  the  poll, 
yet  the  sheriff  must  proceed  with  the  scrutiny."    And 
Wbitelocke  lays  down  the  law  to  the  same  effect.  * 

Before  the  sheriff  proceeds  to  take  the  poll,  he  should 
enquire  who  the  candidates  are,  and  what  it  is  that  makes 
them  so,  for  which,  sec  before  part  1.  sect.  3. 

ELECTION  BY  THE  POLL. 

Sect.  2.    Taking  the  Poll, 

The  returning  officer  after  having  taken  the  oath  be-  Sim.  156. 
fore  a  justice  of  the  peace,  if  any  present,  and  if  not,  be-  ^P^J^"^»^ 
fore  any  three  of  the  electors,  and  having  made  the  afore- 
said regulations  and  enquiries,  proceeds  to  take  the  poll, 
if  legally  demanded  by  the  candidates  or  electors. 

*  Except  in  London,  the  sheriff  is  not  bound  to  grant  a  scrutiny  though 
legally  demanded ;  ibe  25  G.  3.  directs  that  a  scrutiny  shall  take  place  after 
th«  close  of  the  poll,  if  the  returning  officer^  upon  a  scrutiny  being  ilemanded 
hy  any  candidate,  or  any  two  or  more  eUctors  shall  deem  it  necissary  to  grant 
the  same.     For  further  on  scrutiny,  vid.  post,  also  Hryw.  Coun.  418, 446. 
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Sect.  t.         By  the  25  G.  3.  it  is  enacted,  that  the  poll  shall  com- 
^  Q  3        mence  on  the  day  demanded^  or  on  the  next  day,  unlc^ss 
cjM.  s.  1.    Sunday,  and  then  upon  the  following  day,  and  not  to  con- 
open  for  se-  tinue  more  than  fifteen  daysy  Sunday  excepted,  and  the 
ven  houn.    j^\\  jg  thereby  required  to  be  kept  open  each  day  during 
its  continuance  for  seven  hours  at  hasty  between  the 
hours  of  eight  and  eight  ;*  and  for  the  better  taking  the 
poll,  the  following  regulations  enacted  by  statute,  knust 
^  S5. 8. 5.     "^  complied  with.    The  sheriflF,  or  in  his  absence,  the 
under  sheriff,  or  such  other  persons  as  he  shall  depute  as 
clerks,  shall  then  forthwith  proceed  to  take  the  poll. 

Of  appointing  Sub-sheriffi,  Poll  Clerks,  Inspectors^  and 
Cheque  Clerks  \  and  herein  of  the  Duty  of  each. 

Roe  580  to      As  it  is  impossible  that  the  returning  officer  can  himself, 

^^*  without  the  aid  of  others,  take  the  poll,  and  perform  thfe 

duties  required  at  an  election,  where  the  electors  are  yery 

numerous,  the  law  permits  the  appointment  of  a  certain 

number  of  persons,  to  assist  him  in  so  doing. 

1 .  As  to  appointing  sub-sheriffs,  or  deputies  to  return- 
ing officers : 

Usual  to  At  elections  for  knights  of  shires : — ^The  sheriff,  or  un- 

*ub^*h^  ff    ^^^  sheriff,  may  appoint  persons  to  acton  their  behalf  at 

the  different  places  where  the  poll  is  carrying  on.   Such 

appointment,  however,  not  being  made  under  the  positive 

*  If  it  contiaoe  to  the  15th  daj,  then  it  thall  be  finally  closed  at  or  before 
three  o'clock  on  the  same  day.  So  that  if  the  poll  be  continued  to  the 
15th  day,  it  luust  commence  at  eight  in  the  moruing»  to  make  the  Kvca 
hoars  allowed  by  the  statute. 

The  Middlesex  petition  stated,  that  application  was  legally  made  to  the 
sheriff  to  keep  open  the  poll  each  day  longer  than  the  seven  hours,  and  with 
which  he  refused  to  comply.  But  quere,  if  he  may  not  ose  his  discretion^ 
and  keep  the  poll  open  beyond  the  seven  hoors  prescribed  by  the  act, 
though  he  eaniiot  legally  close  it  before  that  time  without  proclamation  or 
consent  of  the  candidates.  See  25  G.  3.  c.  84.  s.  1.  t  Peck.  p.  399  &d67^. 
Definition  of  poU,  &c. 
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proTision  of  any  statute,  there  are  no  particalar  regulations     Sect  t. 
respecting  it. 

It  may  be  observed,  however,  that  although  there  is 
no  act  which  expressly  authorizes  such  a  measure,  it  is 
nevertheless  distinctly  recognized,  both  in  the  statute  7 
and  8  W.  3.  c.  25.  s.  3.  the  18  6.  2.  c.  18.  s.  7.  and  9. 
and  of  19  G.  2.  c.  28. 

It  should  seem  that  the  sheriiF  will  be  civilly  answer* 
able  for  the  conduct  of  such  persons  appointed  to  act  on 
his  part;  but  that  he  cannot  be  made  criminally  answer- 
able for  any  step  which  they  shall  take,  unless  it  be 
brought  home  to  him  by  agency. 

In  the  Middlesex  case,  1804,  it  was  proposed,  on  the  f  Peck.  33. 
part  of  the  petitioners,  to  give  evidence  of  the  declaration 
made  by  the  under-sheriff  at  the  hustings,  while  voters 
(who  were  wrongfully  admitted  to  poll)  were  tendering 
their  votes,  and  taking  the  freeholder's  oath,  in  order  to 
support  the  charge  of  partiality  against  the  sheriff,  the 
sheriff  not  being  present  at  such  declarations,  nor  any 
proof  given  of  the  agency  of  the  under-sheriff.  The 
evidence  was  rejected. 

3.  As  to  appointing  poll  clerks : 

By  the  statute  7  and  8  W.  3.  c.  25.  s.  3.  when  a  poll  is  On  demand 
required,  the  sheriff,  or  such  as  he  shall  depute,  is,  for  the  pon  cic'rkt 
more  due  and  orderly  proceeding  therein,  in  their  discre-  ^^^^  **{*" 
tion,  to  appoint  a  sufficient  number  of  clerks  for  taking 
the  poll ;   and  such  clerks  are  to  take  the  poll  in  the 
presence  of  such  sheriff,  his  under-sheriff,  or  deputy. 

The  statute  18  G.  2.  c.  18.  by  s.  7.  after  directing  the  Oncor 

erection  of  booths  or  [>oIling  places,  not  exceeding  a  cer-  "j^'J  *^^^ 

tain  number,  upon  request,  as  before  stated,  (part  1 .  chap,  be  appoinu 

i.)commands  the  sheriff,  under-sheriff,  or  such  person  as  J^f^'  "^^ 
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s«ct  2.      he  shall  depute,  to  appoint  a  proper  clerk  or  clerks  at 
^^"^^     ^  each,  to  take  the  poll. 

^°h  *^^w!rii      ^^^  P^''  clerks  thus  appointed,  are  to  be  sworn  by  the 
Appinriix.    sheriff,  or  under-sheriff,  according  to  the  stat.  7  and  8 

p.  xxH.  No.   ^   3    ^^  2g   g^  ^ 

How  to  be        By  the  Stat.  18  G.  2.  c.  18.  s.  7,  these  clerks  are  to  be 
P"'  •  at  the  expence  of  the  candidates,  and  to  be  paid  not 

exceeding  one  guinea  a  day  each  clerk. 

Doty  of  poll      The  duty  of  poll  clerks  is  to  set  down,  1st,  the  name 

derki.         ^f  ^^^y^  freeholder ;  2d,  the  place  of  his  abode ;  3d,  the 

nature  of  his  freehold,  in  whose  occupation,  and  where 

See  ttat.  7    situated ;  4th,  if  the  vote  consists  in  rent,  the  names  of 

^  ®K^  J"    the  owners  or  possessors  of  the  lands  or  tenements  out  of 

which  such  rent  issues,  or  some  or  one  of  them,  and 

where  such  lands  or  tenements  are  situated ;  5th,  the 

candidates  for  whom  he  shall  poll ;  6th,  to  enter  jurat  or 

affirmaty  against  the  name  of  every  voter  who  shall  be 

10  Ann  c.    t€"'d^''^d  ^°^  ^^ke  the  freeholders  oath ;  7th,  if  no  com- 

23.  s.  5-  8.    missioners  for  administering  oaths  be  appointed,  he  may 

cf  18.  s.  1.    ^^^  swear  the  freeholders. 

3.  Of  appointing  inspectors  of  the  poll,  and  cheque 
clerks  ;  and  of  their  duty  respectively : 

In  order  to  ensure  the  accuracy  of  the  poll,  and  for  the 
satisfaction  and  security  of  the  interests  of  candidates, 
the  law  allows  that  each  candidate  should  have  one  in- 
spector ;  and  also  that  he  should  have  one  cheque  book,  * 
kept  for  every  poll  book. 

This  depends  upon  the  stat.  7  and  8  W.  3.  c.  25,  and 
the  stat.  18  G.  2.  c.  18.  s.  9.  respectively. 


*  In  the  event  of  the  loss  or  destruction  of  the  poll  book,  the  cheque 
books  would  beresoited  to.  M%dd\€$cx,  8ih  December*  1768.  32  Journ.  95. 
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The  former  of  these  statutes,  by  s.  3,  directs  that  the     Sect.  t. 
sheriflF,  or  in  his  absence  his  under-sheriff,  shall  appoint  ^  ^^    J 

^  ,  J. ,  ^  '  ^^  Each  candi- 

for  each  candidate  one  person,  to  be  nominated  by  such  date  to  have 
candidate,  to  be  inspectors  of  the  clerks  appointed  to  take  ^  *?*P**^^' 
the  poll.    Their  duty  is  to  observe  that  the  poll  book  is  ^  ^"^" 
accurately  kept. 

The  latter  statute,  by  s.  9,  directs  the  sheriff,  or  in  his  A  cheque 
absence,  the  under-sheriff,  or  such  as  he  shall  depute,  to  allowed  for 
allow  a  cheque  book  for  every  poll  book,  for  each  candi-  J!!7?°^ 
date,  to  be  kept  by  the  respective  inspectors  at  every  each'candi- 
place  where  the  poll  for  such  election  shall  be  taken  or  ^^^^* 
carried  on.    These  books  are  kept  by  clerks  appointed 
by  the  respective  candidates,  to  check  the  votes  as  they 
are  received  or  tendered  at  the  poll. 

Of  appointing  Commissioners  for  administering  Oaths. 

There  are  two  statutes  in  the  present  reign  which  re-  Appoint  % 
cognize  the  appointment  of  commissioners,  the  first  of  ^^Ser 
these,  viz.  the  34  G.  3.  enacts,  that  when  a  poll  is  de-  oathof  aile- 
manded,  the  returning  officer  shall,  at  the  request,  in  ^remtcjT 
wmiing,  of  any  candidate,  under  his  hand,  appoint  two  *^ 
or  more  persons  to  administer  the  oaths  of  allegiance,  c.73.  t.f. 
supremacy,  declaration  of  fidelity,  the  oath  of  abjura- 
lion,  and  the  affirmation  and  declaration  of  the  effect 
thereof;  and  to  certify  the  names  of  such  voters  who 
have  done  so. 

The  commissioners  to  be  sworn,  (see  the  form  of  the 
oath  in  the  Appendix,  p.  xxxiv.)  which  oath  the  return- 
iog  officer  may  administer. 

Voter  to  apply  to  the  commissioners  before  voting,  and  Voter  mutt 
have  a  certificate  of  his  so  swearing  or  affirming ;  (the  Jgrt^Jcwe 
form  of  the  certificate  in  the  Appendix,  p.  xxxiv.)  On  ^J?^,^^ 
producing  the  certificate,  the  voter  may  vote. 


missionera. 


ITotersoffering  to  vote  without  producing  the  certificate,  Same  tut 

I 
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SficL  f,     Qj^0  iQ  retire^  and  take  the  oaths  before  the  commis- 
"     '  Bioners. 

ibid,  S.4.  If  the  original  number  of  commissioners  be  not  suffi- 
cient, the  returning  officer  may  appoint  more,  at  the 
request  in  writing,  of  any  candidate  then  present. 

Flices  to         The  returning  officer  to  provide  places  for  the  commis- 

^^mmti^  sioners,  to  be  open  eight  hours  every  day,  between  eight 

iknen,  who  in  the  morning  and  eight  in  the  evening,  till  the  close  of 

Soonefcry  the  poll;  and  to  provide  a  number  of  printed  forms  of 

Th*^'  declaration  of  fidelity  and  certificates.    The  oaths  to  b^ 

administered  to  as  many  of  the  electors,  being  ready  and 

desirous  to  take  the  same,  as  can  conveniently  take  them 

together,  but  not  to  exceed  twelve  at  one  time. 

Booths  for  Commissioners. 

Vid.  ante         The  returning  officer,  if  notice  in  writing  be  given  him 
p*  2S.         f^f,^^  j^yg  before  the  election,  shall  provide  booths,  &c. 
for  the  commissioners. 

Candidates       In  case  there  are  not  proper  places  sufficient  for  the 
topay  the     commissioners  at  the  town  or  place,  the  sheriff  must  erect 

necessary  *■  ' 

ezpences  of  booths,  &c.  and  charge  the  expences  on  the  candidates. 
Ibid,  s.6.^'  And  allow  a  compensation  of  a  guinea  a  day  to  the  com- 
missioners ;  to  which  booths  or  places  so  appointed,  the 
electors  are  to  have  free  access  without  interrupting  the 
poll,  and  the  commissioners  to  be  enabled  to  act  sepa- 
rately, without  interfering  with  each  other. 

Sheriff  to  The  second  statute  on  this  head,  viz  42  G.  3.  also  enacts, 
^P^  that  when  a  poll  is  demanded,  and  the  sheriff  required,  in 
woifan  to  writing,  by  any  candidate,  he  shall,  immediately  after 
oaths  and  ^"^^  request,  appoint  commissioners  for  administering  the 
^fimations.  oaths,  who  are  empowered  and  required  to  administer  all 
€•  62.  B,  1.  ihe  oaths  (except  the  bribery  oath,  vid .  post,  p.  1 1 3,)  and 
take  the  declarations  and  affirmations  now  required  by 
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i9  be  tahm  mmd  mmde  by  voters  at  electwns  tfmem-    ^^^t. «. 
ben  to  9erve  m  parHmment.    A  form  of  oath  for  the  com- 
misskmeis,  Tid.  Appendix,  No.  xxxvii.    This  statute  is 
mow  the  proper  one  to  act  upon. 


Cy  tie  frodrndiom  of  Annuity  Registers  and  Land-Tax 

Assessments.* 

Am  to  piodnctioD  of  annuity  registers : 

The  law  has  laid  down  certain  res;uIations  with  respect  At  dectioni 
to  peraotts  Toting  m  right  of  annuities  and  rent-charges,  of  shiret 
at  elecDoQS^  either  of  knights  of  shires,  or  of  members  *2^*SJguj- 
for  places,  being  counties,  where  the  right  of  election  is  coimtjes. 
Tested  partly,  or  in  the  whole,  in  freeholders,  in  respect  ©f  ei«rS«i 
of  fireebolds,  of  the  yearly  value  of  forty  shillings.  ™  ^^-  ^»*^ 

The  flat.  5.  G.  3.  c.  24,  requires  that  in  sudi  cases,  Prcvisons 
memorials  of  the  grant  should  be  registered  with  the  Hght  of 
clerk  €»f  the  peace  of  the  county,  riding,  or  division,  or  *°''°*^  ^ 
with  the  derk  of  the  peace,  or  other  public  officer  of  such 
city  or  town,  having  the  custody  of  the  records,  within 
which  respectively  the  lands,  out  of  which  the  annuity 
or  rent-charge  arises,  lie,  and  that  certificates  should  be 
made,  according  to  the  directions  of  that  act;  and,  unless 
this  be  dcney  no  person  is  to  vote  at  such  elections,  in 
respect  of  sudi  annuity  or  rent-charge. 

The  same  act,  in  order  to  afford,  at  such  elections,  the  Clerks  of 
readiest  means  of  ascertaining  the  legality  of  votes,  which  P^*^"'  ^^ 
depend  upon  an  observance  of  the  law  in  these  particu-  with  regt». 
laws,  by  s.7,  requires  such  clerks  of  the  peace,  town-  ^Ji'J'^*^* 
derks,  and  other  officers,  or  their  deputies,  upon  leason-  <»»  rwjncist 
able  notice,  to  attend  with  the  book  or  books  of  eij'rirs  of  f^i^**" 
the  certificates  and  memorials  under  that  act,  upon  the 

*  Sec  fartber  on  this  head  in  the  chap,  on  electors,  pcbt   SJ  ptrt, 
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Sect.  s.     request  of  any  candidate  or  candidatesi  he  or  they  making 
' — ^ — '  him  reasonable  satisfaction  for  such  atendance.* 

As  to  the  production  of  the  land-tax  assessments : 

At  elections  for  knights  of  shires : — ^The  stat.  20  G. 
elections.  3*  c.  ij,  having  required  that  duplicates  of  the  land-tax 
Clerk  of  the  assessments  should  be  returned  to  the  quarter  sessions  of 

peace  to  at*  ■ 

tend  with     the  pcace,  has  enacted,  by  s.  14,  that  the  clerk  of 

of  ?aIS'Si    ^^^  peace  of  every  county,  riding,  or  division,  in  whose 

assess-         office  such  duplicates  shall  be  filed,  or  his  deputy  shall, 

reqaest,&c.  upon  reasonable  notice,  attend  at  the  election  with  the 

and  satis-     original  duplicates,  f  at  the  request  of  any  candidate,  or 

the  agent  or  agents  of  any  candidates ;  the  person  or 

persons  requesting  the  same  making  him  a  satisfaction 

for  his  attendance, {  at  the  rate  therein.  § 

Of  the  adminiitratian  of  Oaths  to  Electors;  what  Oaths 
they  are  required  to  take  in  general,  and  what  on  the 
request  of  Candidates  and  others. 

quired,  dif-       With  rcspcct  to  their  qualification  as  freeholders,  eleo- 
•retionarj     tors  may  be  examined  upon  oath  by  the  returning  officer 

*  Sect.  8,  imposes  a  penalty  of  1001.  apon  iudi  persons  disobeying  that 
actt  to  be  recovered  as  therein. 

t  Where  copies  delirered  out  have  differed  from  each  other,  committees 
adhere  to  that  wherein  the  name  is  stated  rightly,    t  Peck,  68. 

I  Two  guineas  a  day  for  each  day*s  attendance  at  the  election,  together 
with  one  shilling  and  sixpence  a  mile  for  the  costs  and  charges  of  his  jour- 
ney, from  the  place  of  his  abode  to  and  from  the  place  of  election. 

§  The  sane  stat  by  s.  15  &  16,  in  such  case  also  requires,  that  after  the 
issuing  the  writ  or  precept  for  such  election,  the  clerk  of  the  peace,  or  his 
deputy,  should  attend,  gratis,  from  day  to  day,  from  the  hour  of  nine  in  tha 
forenoon  to  three  in  the  afternoon,  in  each  day,  at  the  place  where  the  re- 
cords of  the  county,  riding,  or  division,  are  usually  kept,  from  the  time  of 
the  delivery  of  mch  notice,  to  the  day  immediately  preceding  the  day  of 
election,  for  the  purpose  of  receiving  applications  for  the  inspection  of  du- 
plicates, and  for  making  copies,  according  to  the  act,  under  a  penalty 
QfSOOL 


Chaf.  I.  FOR  COUNTIES.  112 

at  his  own  diseretion,  although  he  may  not  have  been  re-     S«ct  f  . 
qoired  so  to  do  by  candidates  or  others ;  as  far  back  as  the  ?"*"^^ — T' 
Stat,  the  8  H.  6.  c.  7.  an  oath  might  be  required  of  such  officertoex- 
electors,  that  stat.  empowering  sheriffs  of  the  realm  of  hoidera^'**" 
England  **  to  examine  upon  the  evangelists^  every  such  oath. 
chooser,  how  much  he  may  expend  by  the  year." 

The  freeholder's  oath,  after  various  alterations  by  dif-  Frec- 
ferent  statutes,  was  at  length  finally  settled  by  stat.  18  G*  oaJh^noir 
9-  c.  18.  s.  1.  which  enacts,  that  at  every  election  for  any  taken,  Ap- 
knight  or  knights  of  the  shire  in  England  and  fValeSf  j^**"*  ^* 
every  freeholder  before  he  is  admitted  to  poll,  shall,  (if 
required  by  the  candidates  or  any  of  them,  or  any  other 
person  having  a  right  to  vote  at  such  election,)  first  take 
the  oath,  or  being  one  of  the  people  called  quakers,  the 
solenm  affirmation  in  that  act. 

This  oath  must  be  administered,  if  so  required,  or  the  Seepofe.16 
person  whose  duty  it  is,  neglecting  to  do  so,  will  be  guilty  J®"™'  *^ 
of  a  misdemeanor. 

Some  oaths  are  general,  and  will  apply  at  all  elections  ; 
others  are  in  some  degree  particular,  and  can  be  taken 
only  at  elections  for  knights  of  shires;  some  apply  to 
elections  for  places  which  are  not  counties,  and  others 
again  are  applicable  only  at  elections  for  certain  places. 

Those  which  are  general,  and  may  be  required  of  all 
electors,  are,  the  oaths  of  allegiance  and  supremacy,  (00 
if  quakers,  declaration  of  fidelity,)  the  oath  of  abjuration, 
or  the  declaration  of  the  effect  thereof  to  be  taken  by 
quakers,  and  the  bribery  oath. 

The  oaths  of  allegiance  and  supremacy,  or  if  the  party  Vid.  Ap- 
be  a  quaker,  the  declaration  of  fidelity,  by  virtue  of  the 
•tat.  7  and  8  W.  3.  c.  27.  s.  19,  may  h  by  a 

candidate  of  every  elector,  and  if  he  r 
same,  he  cannot  be  admitted  to  vote  al 
member  to  serve  in  parliament. 

13 
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Sect  s.         The  abjuratioa  oath  may  also  be  required  of  electors 

yJJ"J^~[  by  virtue  of  the  stat.  6  Ann.  c.  23.  s.  13,  and  the  person 

p.-UT.  and    refusing  to  take  the  same^  or,  being  a  quaker^  to  declare 

"^"*  to  the  effect  thereof,  cannot  be  admitted  to  vote.    This 

path,  must  be  taken,  if  required,  by  any  candidate  or  other 

person  pr^ent  at  the  election. 

The  above  oaths  and  declarations  are  only  to  b^  taken, 
if  duly  required,  and  are  to   be  administered  by  the 
sheriff,  his  under-sheriff,  or  sworn  clerk  or  clerks,  ap- 
pointed for  taking  the  poll,  or  they  may  now  be  adminis- 
Vid.  Appen.  tered  by  the  commissioners,  if  any  be  ^pointed,  who,  by 
P-  xi^-  42  of  G.  3.  c.  62,  are  empowered  to  administer  all  the 

oathsi  e>i;cept  the  bribery  oath,  which, by  the 43  G.3.C.74, 
can  now  only  be  administered  by  the  returning  officer  or 
officers,  or  his  or  their  deputies,  or  any  of  them,  according 
Vid,Appen,  to  the  Stat.  2  G.  2.  c.  24,  which,  by  s.  1,  requires  every 
No.xiu  elector  at  every  election,  before  he  be  admitted  to  poll, 
to  take  the  oath  therein,  or,  if  a  quaker,  to  affirm,  in  case 
the  same  shall  be  demanded  by  either  of  the  candidates, 
or  any  two  of  the  electors, 

Briberr  'The  power  of  the  commissioners  does  not  extend  to 

oaih.  ^he  administration  of  this  oath,  but  the  statute  requires 

the  officer  or  officers,  or  other  deputies,  presiding  or 
taking  the  poll,  to  administer  the  same  under  a  penalty 
Penalty.  of  £.  50,  and  enacts,  that  no  elector  shall  be  admitted  to 
poll  who  refuses  to  take  the  same,  if  legally  demanded 
of  him.  But  it  seems,  by  the  Gloucestershire  case,  1777, 
that  if  the  elector  first  refuse  the  bribery  oath,  and  after- 
wards tendet  himself  to  take  it,  his  vote  ought  not  to  be 
refused;  the  committee,  in  that  case  having  resolved 
nem.  con.  "  That  the  voter  might  be  permitted  to  take  the 
oath  and  vote  any  time  during  the. poll.*' 

H.  C.  U6.        If  the  voter  do  not  understand  the  above  oaths  in 
Koe  p.  644.  English,  it  seems  they  ought  to  be  administered  to  him, 
ip  such  language  as  he  does  understand,  and  that  his  vote 
ought  not  to  be  refused  on  that  account. 


I  Widi  respect  to  Moravians,  the  stat,  22  G.  2.  c.  30. 

Li.  enacts,  that  such  persons  being  required  on  lawful  j 
eions  to  take  an  oath,  maj,  instead  cf  the  usual  form,  n 
be  pennilted  to  affirm  according  to  the  directions  of 
that  act. 


No  oatlis,  but  those  which  are  expressly  required  by  ( 
law,  should  in  any  case  be  administered  to  electors. 
Though  the  administration  of  illegal  oaths  to  electors  (as 
was  the  case  in  Cirencester,  sisl  May,  1624,)  will  not 
void  the  election  ;  yet  it  has  been  declared  by  the  house 
to  be  illegal,  and  a  misdemeanor  in  the  returning  officer 
to  administer  to  electors  any  oaths  but  those  expressly 
warranted  by  law  j  and  in  tiie  Bristol  case,  2oih  December,  s 
and  Sib  January,  1680,  the  mayor  and  sheriffs  were  or- 
dered to  be  sent  for  in  custody,  to  answer  at  the  bar  of 
the  house  for  ibeit  ofTeoce  in  so  doing. 

wOa  the  other  hand,  the  law  strictly  enjoins  the  adoii* 
ration  of  such  oaths  as  are  imposed  by  act  of  parlia- 
,  and  the  "persons  whose  duty  it  is  to  administer 
them,  are  bound  to  perform  that  office,  and  a  refusal  so 
to  do  when  legally  required,willbe  resented  and  punished 
bj  the  house  of  commons. 

In  die  Westminster  case,  l6th  Dec.  1708,  the  house  i  joEm.49 
^-  't^:\  that  the  high  bailiff,  "  in  defiance  of  the  law, 
^  ;ind  illegally  refused  to  teuder  the  oath  of  ab- 

_ v.lien  required  so  to  do,  and  thereby  lliathewas 

li  crime  and  misdemeanor."     And  it  was 
E  commilled  to  Newgate, 


te.     Of  Rials  dm 


I  Eiectio 


I  jroceedings  at  an  election  by 

'iolatioii  of  the  freedom  of 

lyiraportant  to  prevent 

teach  of  the  law  in  this 


115  PROCEEDINGS  AT  ELECTIONS    [Part  II. 


Roe  p.  318 
to  p.  326. 


Sect.  3.     particular^  as  such  interruption  may  have  the  eflfect  of 
avoiding  the  election. 

It  is  the  dutj;  not  only  of  the  returning  ofhcer  to  do 
his  utmost  to  carry  into  effect  the  exigency  of  the  writ, 
and  therefore  to  resist  any  interruption  to  the  proceed- 
ings thereunder ;  but  it  is  also  the  duty  of  magistrates, 
whether  applied  to  or  not,  to  assist  iti  preserving  the 
public  peace. 

There  being  a  responsibility  to  the  house  of  commons, 
in  respect  of  the  proceedings  at  the  election,  such  pro- 
ceedings are  under  their  particular  superintendence  and 
protection ;  resort  to  which  may  be  had  in  cases  of  diffi- 
culty (immediately,  if  they  are  sitting,)  in  addition  to 
the  ordinary  aid  and  powers  of  the  law. 

32  Jour.  95-  Middlesex,  8th  December,  1 768,  the  sheriffs  acquainted 
Id  case  of  the  house,  that  a  numerous,  daring,  and  outrageous  mob, 
ofthe*pr^"  appeared  that  day  at  Brentford,  at  the  election  of  a 
ccedingsby  knight  of  the  shire  for  the  said  county,  and  obstructed 
house  of  the  freedom  of  the  said  election,  and  had  by  force  and 
m™T°'  violence  prevented  the  said  sheriffs  from  going  on  with 
plied  to  for  the  poll ;  that  several  of  the  poll-books  were  missing 
Sr°^  and  that  the  said  sheriffs  had  adjourned  the  poll  till  the 
tection.  next  morning ;  and  therefore  they  applied  for  directions 
how  to  proceed  in  taking  the  poll,  and  desired  the  pro- 
tection of  the  house. 

Soch  appli-  The  order  of  the  house  thereupon  was,  "  That  the 
proved  of  Speaker  do  inform  the  sheriffs,  that  this  house  doth  highly 
house*  approve  of  their  conduct  in  making  application  for  the 
directions  oPthis  house,  how  they  shall  proceed  on  ac- 
count of  the  daring  and  outrageous  mob,  which  appears 
this  day  to  have  interrupted  the  freedom  of  the  election 
for  the  said  county.*' 

llesolution        The  housc  then  gave  directions  as  to  the  holding  the 
fOT  thc'^pre!  P^^^  ^^  ^^^  *^  application  should  be  made  to  the 
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magistrates  of  the  couaty,  acquainting  them,  "  that  it     Sect.  5. 
is  the  order  of  this  house  that  the  said  magistrates  do         v— ^ 
attend  the  said  election,  and  do  appoint  a  proper  num-  Jhrfre«dom 
ber  of  constables,  and  take  every  other  means  in  their  of  election, 
power  to  preserve  the  peace  and  freedom  of  the  said 
election.** 

The  further  order  of  the  house  was, "  that  Mr.  Speaker  and  protec- ' 
do  assure  the  said  sheriff  of  the  support  and  protection  ^'^"ynJn^** 
of  this  house,  in  the  execution  of  their  duty,''^  and  that  officer. 
this  house  will  proceed  with  the  utmost  severity  against 
any  person  who  shall  dare  to  violate  the  freedom  of  the 
said  election." 

The  house  has  not  only  thus  afforded  its  protection  to 
^uard  the  proceedings  at  the  election  from  violence  and 
outrage ;  but  where  it  has  been  discovered  that  particu- 
lar persons  ijave  been  the  contrivers  and  promoters  of  the 
riot  and  tumult,  they  have,  in  many  instances,  passed 
resolutions  against  them  ;  some  offenders  they  have  com« 
mitted  to  custody  ;  and,  in  a  recent  case,  directed  a  pro- 
secution to  be  instituted  against  such  persons  by  the 
attorney-general . 

Moreover,  in  a  case  where  there  has  been,  on  the  part 
of  the  magistrates-present,  an  obvious  want  of  exertion 
and  effort  to  preserve  peace,  and  the  freedom  of  elec- 
tion, they  came  to  a  resolution  of  censure  against  such 
magistrates. 

In  the  case  oi  Soutkwarky  10th  December,  1702,  the  i4Jour.24» 
committee  reported,  and  the  house  resolved,  that  the  that  riots  at 
tumult  and  riot  (on  account  of  which  the  election  was  *"  election 

were  occa- 

avoided)  was  committed  by  the  servants  and  agents  of  sioned  by 
Charles  Cox  and  John  Cholmley,  esquires,  (the  members  perso"sf' 
returned.) 

So  in  that  of  Coventry y  20th  November,  1 722,  in  rcsolv-  20  Jour.  60. 
ing  that  there  were  notorious  and  outrageous  riots,  &c. 

•  Tlie  office  of  sheriff  of  Middlesex  is  always  filled  by  two  persons,  who 
are  in  all  legal  proceedings  styled  ''the  sheriff  of  JSliddlescx/'  in  the  sin- 
gular number  3  bat  **  the  sheriffs  of  Loudoo." 
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s«Jt  3,     they  stated,  that  they  were  caused  by  the  agents  and 
"         friends  of  the  petitioners,  who  were  the  authors,  con- 
trivers, and  promoters  of  the  said  riots,  tumults>  and 
seditions. 

:^0Joiir.60.  And  they  further  resolved,  "  That  it  appeared  to  the 
house,  that  Charles  Buggs  was  one  of  the  principal  con- 
trivers'and  promoters  of  the  riots,  tumults,  and  seditions, 
at  the  late  election  of  citizens  to  serve  in  parliament  for 
the  city  of  Coventry*^ 

And  he  was  ordered  into  custody. 

Similar  resolutions  and  orders  were  at  the  same  time 
made  against  seven  other  persons. 

2Peck.38f,  In  the  case  of  Knaresborough,  24th  January,  and  26th 
60^jour.i4.  ^"^  ^7^^  February,  1805,  where  there  was  no  execution 
85.  of  the  precept  by  reason  of  riots,  the  committee,  after 

stating  that  circumstance  in  their  report  to  the  house, 
(March  1,)  and  that  the  bailiffs  and  returning  officers 
were  prevented  from  proceeding  to  the  election,  by  a 
violent  tumult  which  took  place  in  the  borough  on  the 
30th  July  then  last  past,  the  day  appointed  by  the  pro- 
clamation for  holding  such  election  ;  further  stated,  by  a 
resolution  reported  at  the  same  time,  that  it  appeared  to 
them,  *'  that  seven  persons  (naming  them)  were  prin- 
60  Jonr  cipally  concerned  in  instigating  or  committing  the  out- 
112. 113.  rages  that  took  place  in  the  said  tumult,  whereby  the 
returning  officers  were  prevented  from  holding  an 
election  of  a  member  to  serve  in  parliament  for  the  said 
borough.*' 

The  report  being  made,  a  new  writ  was*  ordered  on 
the  same  day. 

60  Jour.  The  report  was  taken  into  consideration  by  the  house 

^*^'  on  the  14th  Marchi  when,  after  reading  from  the  journal 

the  entries  in  the  case  of  Sha/isbury,  14th  February, 
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ijjS,  and  Ikhester,  18th  May,  1803^  the  house  agreed     Sects. 
with  the  comiDittee  ia  the  above  resolution,  and  ordered, 
that  the  attoroey-geoeral  should  forthwith  prosecute  the 
seven  persons  named  in  the  report  for  their  said  offences# 
which  was  accordingly  carried  into  effect.* 

With  respect  to  the  ordinary  powers  of  the  law : 

The  inhibition  of  the  staL  3  E.  1.  c.  5.  which  has  been 
noticed  before,  applies  also  to  the  present  subject.    Lord  2  Inst  169. 
Coke  observes  upon  that  statute,  that  the  disturbers  are 
to  be  punished  by  grievous  fines  and  imprisonment. 

The  Stat  13  H.  4.  c.  7.  requires  three  or  two  justices  of  justices  and 
the  peace,  and  the  sheriff  or  under-sheriff,  to  come  with  **'j"^'i°'ff 
the  posie  comiUitus,  if  need  be,  and  suppress  riots  ;  and  to  soppreu 
gives  them  power  to  record  them  when  committed  in  [e°  0*,^  ^^ 
Uieir  presence,  which  record  alone  is  to  be  a  suiBcient  then,  and 

.     »  «  ^,         /r      J  record  to 

conviction  of  the  onenders.  be  convic- 

tion. 

In   the  case  of  Pontefract,   18th  May,  1624,  (there  cianv.  i4d^ 
having  been  a  disturbance  at  the  election,  which  was  i43. 
bolden  void  ;)  it  is  said  in  the  resolution  of  the  committee 
and  of  the  house,  "  that  no  place  is  without  constables^  ^n-  on^ 
and  every  man    is  an  officer  to  see  the  peace  kept,  ™»y  »"J«'- 
whereby  such  disturbance  might  be  prevented,  as  well  in  the  peace, 
a  borough,  as  in  a  county  at  large,  where  the  sheriff  hath 
jNMse  comitatus*^ 

*  The  information  was  tried  at  the  Summer  assises  for  Yorhthiref  1805 
when  ihree  persons  of  the  names  of  AUen,  Abbott,  and  Dewes,  were  found 
goUtj.  On  the  5th  February,  1806,  Allen  (having  been  in  the  king's  btaich 
piBon  since  9tb  November,  1805>  was  sentenced  by  the  court  to  be  impri- 
soned in  Newgate  six  calendar  months,  and  to  give  security  for  his  good 
behaviour  for  four  years  himself  in  100/.  and  two  sureties  in  50 /.  each. 
A60at  and  Detces  were  sentenced  to  be  imprisoned  in  the  custody  of  the 
marslial  of  the  king's  bench  three  calender  months,  and  to  give  ^ecuiity  for 
four  year?,  themselves  in  100  /.  each,  and  their  securities  respectively  in 
50/.  each.  Abbott  had  been  imprisoned  since  9th  November,  1805,  and 
Dewct  since  Ist  February,  1806.    2  Peck.  386. 
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Sect  3.  jf  fj^Q  jpJQtg  \yQ  sQ  serious  as  to  require  it,  and  the  num- 
ber of  persons  assembled  is  sufficient,  the  proclamation* 
feiious,  &c.  of  the  riot  act,  i  G.  i .  c.  5.  may  be  read,  in  order  to  bring 
not  act  may  ^^  offenders  within  that  statute ;  where,  by  s.  1.  if  any 
twelve  persons  are  unlawfully  assembled  to  the  disturb- 
ance of  the  peace,  and  any  one  justice  of  the  peace,  or 
more,  or  the  sheriff^,  under-sheriff^  of  the  county,  or  the 
mayor,  or  bailiffs,  or  other  head  officer,  or  justice  of  the 
peace,  of  any  city  or  town  corporate,  shall  think  proper 
to  command  them  by  proclamation  to  disperse,  if  they 
contemn  his  orders,  and  continue  together  for  one  hour 
afterwards,  such  contempt  shall  be  felony  without  benefit 
of  clergy.  And  further,  by  s.  5.  if  the  reading  of  the 
proclamation  be  by  force  opposed,  or  the  reader  be  in  any 
manner  wilfully  hindered  from  the  reading  of  it,  such  op- 
posers  and  hinderers  are  felons  without  benefit  of  clergy ; 
and  all  persons  to  whom  such  proclamation  ought  to  have 
been  made,  and  knowing  of  such  hindrance,  and  not 
dispersing,  are  also  felons  without  benefit  of  clergy. 

•0  Jonr.  This  measure,  however,  will  be  regarded  with  jealousy 

Rot  act^not  ^y  ^^^  house  of  commous ;  and  they  will  be  ever  vigilant 
to  be  read  to  see  that  such  provision  of  the  law  has  not  been  made 
unneceMa-    ^  subject  of  abuse. 

In  the  case  of  Chipping  Wycombey  17th  March,  1725, 
it  was  resolved, ''  That  Edward  Marshall,  having  presum- 
ed to  read  the  proclamation  against  riots,  while  the  bur- 
gesses of  the  borough  of  Chipping  Wy combe,  in  the 
county  of  Bucks,  were  legally  assembled,  by  virtue  of  his 
majesty's  writ,  for  the  election  of  a  burgess  to  serve  in  this 
present  parliament  for  the  said  borough,  without  having 

*  The  proclamation.  "  Our  sovereign  lord  the  king  chargetb  and  com- 
M  mandeth  all  persons  being  assembled*  immediately  to  disperse  them- 
"  selves,  and  peaceably  to  depart  to  tlieir  habitations,  or  to  their  lawful 
**  business,  npon  the  pains  contained  in  the  act  made  in  the  first  year  of 
"  king  George,  for  preventing  tumults  and  riotous  aisemblics.  God  save 
«  the  king." 
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sufficient  authority  so  to  do,  is  gailty  of  a  high  infringe-  ^Secta.  ^ 
jnent  of  the  freedom  of  elections/' 

And  be  was  ordered  into  the  custody  of  the  serjeant 
at  arms. 

It  does  not  appear  in  what  capacity  Marshall  had 
acted,  but  the  resolution  establishes  that  the  house  will 
inqoiie  into  the  propriety  of  the  measure  in  question. 

Another  resource^  but  only  as  an  act  of  necessity,  is  that  Militarr 
of  calling  in  the  aid  of  the  military.  **^^2  ^ 

but  only  as 

That  this,  however,  is  not  to  be  done  upon  light  or  an  act  of 
trivial  grounds,  has  been  already  said ;  the  presence  of  a  . .       li^ 
military  force  at  elections  being  forbidden  by  law ;   but 
there  may  be  cases  when  that  which  generally  would  be 
deemed  a  violation  of  the  freedom  of  elections,  may  be- 
came,  in  particular  instances,  its  support.* 

In  the  case  of  Nottingham,  24th  and  26lh  November,  t  peck.  rr. 
16th  March,  and  20th  April,  1803,  it  was  made  a  subject  ^'  j^^  ' 
of  complaint  against  the  magistrates,  that  during  the  15. 25.265. 
most  enormous  and  unexampled  riots,  they  declined  to 
call  in  the  military;  Mr,  Coke  alleging  in  his  petition,  Quere, 
that  a  scene  of  riot  took  place,  utterly  incompatible  with  maels^ates 
the  freedom  of  election,  and  by  which  at  least  six  hun-  are  justified 
dred  persons  were  prevented  from  voting  for  him ;   that  to  can  In"*^ 
these  riots  were  caused  and  continued  by  persons  in  the  the  military, 
interest  of  Mr.  £/rcA,  the  opposing  candidate;  and  that  riots  cannot 
certain  aldermen  (named,)  as  such,  being  magistrates  of  be^^u^'resi- 
the  town,  though  repeatedly  applied  to,  took  no  effectual  cd. 
steps  to  prevent  the  violent  and  illegal  acts  which  were 
there  committed  ;  and  that,  when  at  last  the  riots  in- 
creased to  such  a  degree  as  to  render  the  calling  in  of  an 

*  At  tbe  general  election  for  Bristol  in  1 812,  there  were  t'ioU  at  the  poll, 
and  tbe  niilitarj  were  called  in  to  quell  them,  but  no  complaint  was  made 
against  the  returning  officer  for  so  doing.  The  same  was  done  at  the  last 
feneral  election  for  Westminster,  ante  p.  72. 
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Beets,     extraordinary  force  necessaryy  they  refused  to  have 
*      "      '  recourse  to  it,  although  they  had  the  first  legal  advice  to 
warrant  them  in  pursuing  such  a  measure. 

Upon  this  head  of  complaint  it  was  proved,  that 
Mr.  Coke'9  committee  applied  to  the  mayor  to  call  in  the 
military,  who  were  stationed  at  the  distance  of  two  miles 
from  the  town,  to  quell  them ;  that  Mr.  Birch  protested 
against  such  a  measure ;  that  in  fact  the  mayor  ordered 
the  military  into  the  town,  but  on  their  arrival,  stopped 
-  the  poll,  which  was  not  resumed  till  it  was  thought  that 
quiet  was  so  far  restored,  as  to  admit  of  their  being  sent 
away  again. 

Upon  this  charge  of  refusal  to  call  in  the  military,  the 

committee   expressed  no  opinion;    but  resolved,  that 

1  Peck.  85.  ''  Mr.  Coke,  after  sustaining  several  insults,  and  suffering 

58  Joarn.     personal  violence,  was  obliged,  from  the  just  apprehen- 

265.  sion  of  hazard  to  his  life,  to  leave  the  place,  and  could 

not  venture  to  return ;  and  that  a  large  body  of  electors 

were    deteiTed    from    exercising     their    franchise    of 

voting.*' 

They  also  came  to  a  resolution, ''That  it  appears  to  this 
committee,  that  John  Datison,  the  mayor,  and  Joseph 
Oldknow,  and  Thomas  Oldknow,  two  of  the  aldermen  of 
the  said  town  and  county  of  the  town  of  Nottingham, 
took  no  effectual  means  to  preserve  the  freedom  of  elec- 
tion, or  restore  it  when  so  violated,  or  to  punish  the 
offenders.*    To  which  resolutions  the  house  agreed. 

*  Mr.  Serjeant  Htywood,  Co.  £1.  575,  observes,  "  tbat  this  was  perbapi 
the  first  time  that  in  a  petition  complaining  of  an  undue  election  and  retQrn« 
it  had  been  alleged,  as  a  ground  of  crimination  against  magistrates,  that  thej 
did  not  call  in  the  aid  of  the  military  to  preserve  the  peace.  It  is  certainl  j 
a  measure  to  be  resorted  to  only  in  the  last  extremity,  and  from  ihe  general 
terms  in  which  the  resolution,  criraitaating  the  mayor  and  other  magistrates 
of  NctHngham,  i$  drawn  up,  it  is  left  uncertain  whether  the  committee  were 
of  opinion  tbat  they  were  justified  in  decfining  so  long  to  call  in  the  raili* 


ec- 
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Tbe  langQ^e  of  this  resolotioo,  thoQgfa  it  evideDtly  S««^*  ^ 
inports  that  there  ought  to  have  been  more  energy  on  "^^""^ 
the  part  of  the  magistrates^  to  suppress  the  disorders 
whi<^  prevailed  at  the  elecdon,  leaves  it  uncertain,  as  to 
the  measwes  which  they  considered  as  proper  to  have 
beeo  adopted,  and  whether  or  not  recourse  ought  to  have 
been  bad  to  a  military  aid. 

That  which  has  been  hitherto  stated,  rather  applies  to  Penonsin- 
riots  of  a  general  nature ;  but  the  law,  in  order  to  prevent  lhe"J»^* 
every  tendency  to  such  disturbance  of  the  proceedings,  cecdiuM 
will  not  pennit  any,  even  the  smallest  interruption  of  this  Hod.  maj 
nature,  and  any  person  so  ofTendin&f,  may  be  committed  ^.  <^o™- 

.     i.      I      .  I  1.1  mxWt^  to 

to  custody  forthwith,  and  without  a  warrant.  custodj. 

Oxford  Umversity,  1st  March,  1625.    The  committee  1  joum. 
thooght  fit  that  the  vice-chancellor  should  be  sent  for,  ^^^* 
to  be  examined  coQcerning  the  election. 

loth  March,  they  reported  their  doubt,  whether  one  1  jo„„^ 
Vawoer  was  committed  for  a  misdemeanor,  qr  for  opposing  ^^• 
the  vice-chancellor  in  the  election. 

On  the  17th  March,  the  committee  reported  their  opi-  1  joum. 
nion,  that  he  was  justly  committed  by  the  vice-chancellor  ®^^' 
for  misdemeanors. 

A  question  as  to  tbe  legality  of  such  a  committal  was 
tried  in  the  case  of  Spihbury  v.  Micklethwaite,  *  Hil.  T.  1  Taunt 
48  G.3.  where  an  action  was  brought  against  the  sheriff  ^^' 
of  Sussex,  by  a  person  whom  he  had  committed  to  custody 
for  turbulent  conduct  at  the  election. 

tary,  and  in  sending  the  soldiers  away  upon  finding  the  poll  was  stopped. 
Tbe  sheriff's  conduct,  however,  in  refusing  to  proceed  with  the  |k>11  in  tba 
presence  of  an  armed  body,  met  with  no  reprehension. 

*  The  action  was  for  an  assault,  battery,  and  false  imprisonment.  Tbt 
defendant  pleaded  1st,  not  guilty;  2dly,  (in  substance,)  that  at  the  time  in 
^fiestion.  an  election  was  lawfully  had  at  Lewct,  of  two  koighlt  to  Mr?e  ia 
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^<^  ^  ^  The  jury  found  that  the  plaintiff  who  was  so  committed, 
threatened  to  assault  the  defendant ;  that  he  made  a  great 
noise  and  disturbance  at  the  election,  and  obstructed  and 
molested  the  defendant,  as  sheriff,  in  the  execution  of  his 
duty  at  the  election ;  and  that  the  defendant  therefore 
charged  a  headborough  with  the  custody  of  the  plaintiff, 
in  order  to  carry  him  before  a  justice  of  the  peace, 

This  commitment  was,  upon  solemn  consideration  of 
the  court  of  common  pleas,  holden  to  be  legal ;  and  lord 
chief  justice  Mansfield^  in  giving  the  judgment,  said, 
''  The  question  resolves  itself  into  this,  whether  the  con- 
duct of  the  plaintiff,  in  making  a  great  noise  and  distur- 
bance at  the  election,  and  by  means  of  that  noise  and  dis- 
turbance, obstructing  and  molesting  the  sheriff  in  the  ex- 
ecution of  his  duty,  was  sufficient  to  justify  the  defendant 
in  the  measure  which  he  pursued.  I  am  surprized  that 
this  question  should  be  seriously  argued.  At  the  time 
when  the  trespass  was  committed,  the  defendant  was  pre- 
siding at  the  county  court.  He  was  engaged  in  the  dis- 
charge of  a  most  important  duty,  a  part  of  which  consists 
in  the  administration  of  oaths,  and  in  deciding  upon  the 
qualifications  of  the  electors.  The  conduct  of  the  plain- 
tiff, in  disturbing  the  order  and  proceedings  of  the  court, 

parliament  for  the  connty  of  Sussex,  at  which  the  defendant,  then  being 
•heriff  of  the  county,  presided  ;  and  becaute  the  plaintiff,  at  the  said  elec  - 
tion,  threatened  to  assault  him,  and  did  assault  him,  and  made  a  great 
noise  and  disturbance  at  the  said  election,  and  obstructed  and  molested  the 
defendant,  as  such  sherii^  in  the  execution  of  his  doty  at  such  election,  he 
charged  one  of  the  headboroughs  of  Lewes  to  take  the  care  and  custody  of 
the  plaintiff,  in  order  to  carry  him  before  a  justice  of  the  peace,  that  he 
might  be  dealt  with  according  to  law. 

The  jury  found  that  the  plaintiff^  who  was  a  freeholder  of  the  county, 
did  not  assault  the  defendant  as  alleged  in  the  plea,  but  were  of  opinion 
that  all  the  other  facts  contained  in  the  plea  \rere  proved. 

At  the  trial  at  the  Sussex  Summer  assizes,  1807,  a  verdict  was  taken  for 
the  plaintiff,  damages  one  shilling ;  with  permission  to  the  defendant  to 
move  that  it  might  be  sec  aside,  and  a  non-suit  entered. 

This  verdict  was,  after  hearing  the  arguments  in  support  of  it,  set  aside* 
ftod  a  iiou-siiit  was  directed  to  be  entered; 
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would  have  justified  the  interposition  not  only  of  the  she-  Sect  s.* 
riff,  but  of  any  of  the  freeholders,  who  are  the  judges  of 
that  court,  or  perhaps,  of  any  other  individual ;  for  every 
man  is  interested  in  the  due  election  of  representatives  to 
parliament.  But  it  is  said,  that  the  sheriff  has  no  autho- 
rity to  commit.  He  certainly  has  no  authority  to  commit 
as  a  magistrate ;  nor  did  he  in  this  case  commit  the  de- 
fendant. The  extent  and  nature  of  the  powers  appertain- 
ing to  the  office  of  sheriff,  are  objects  entirely  foreign  from. 
the  present  inquiry.  It  is  sufficient,  in  this  instance,  to 
observe,  that  it  was  the  duty  of  the  sheriff  to  preserve  or- 
der and  decency.  The  proceedings  of  the  court  were 
interrupted  by  the  turbulent  conduct  of  the  plaintiff;  the 
defendant  was  bound  by  his  situation  to  prevent  the  con- 
tinuance of  thisinterruption,  and  he  could  not  haveadopt- 
ed  a  better  mode  for  that  purpose,  than  by  ordering  the 
plaintiff  to  be  carried  before  a  magistrate,  to  give  security 
for  his  good  behaviour.  It  has  been  objected,  that  the 
facts  found  by  the  jury  do  not  amount  to  any  offence* 
Has  the  law  of  England,  then,  been  so  anxious  to  pre- 
serve the  purity  and  freedom  of  election,  upon  which  the 
rights  and  liberties  of  the  people  depend  ;  has  it  estab- 
lished various  forms  and  regulations  for  this  purpose,  and 
shall  it  be  said,  that  it  is  no  offence  to  defeat  these  provi- 
sions, and  to  render  them  nugatory  and  vain  i  Is  it  no  of- 
fence to  interrupt  the  exercise  of  those  powers  which  have 
been  entrusted  with  this  view  to  the  sheriff;  to  annul  so 
niany  legislative  provisions;  to  deprive  the  country  of  the 
benefit  of  a  system  so  anxiously  established  ;  and  to  at- 
tack the  most  valuable  rights  and  privileges  of  the  people 
of  England?  What  should  we  say  of  those  laws  which  we 
are  so  much  accustomed  to  extol,  if  conduct  of  such  a 
description  should  be  pursued  with  impunity  i  This  is  a 
question  upon  which  I  cannot  bring  myself  to  entertain 
a  moment's  doubt.  The  plaintiff  was  guilty  of  a  serious 
offence  against  public  order  ;  he  was  guilty  of  a  breach 
of  the  peace,  for  which  he  might  have  been  punished 
by  indictment.     His  conduct  was  such  as  to  call  for 

K 
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Sect  s.     immediate  interposition.    The  defendant  was  not  only 
... ,   ^      justified  in  what  he  did,  but  it  was  his  duty  to  adopt 
p.  115. 116.  means  (and  what  better  could  have  been  chosen)  to  pre- 
Middx.  Ca.  ^^^^^  ^j^^  plaintiff  from  continuing  to  interrupt  the  pro- 
ceedings of  the  court?" 

The  law  in  this  case,  does  not  appear  to  hinge  upon  any 
peculiar  powers  vested  in  the  sheriff.    It  seems,  therefore, 
that  the  same  doctrine  would  equally  apply  to  the  case 
.   of  an  interruption  of  a  poll  under  the  superintendence  of 
any  other  returning  officer.* 
Where  pro-       It  only  remains  to  observe,  that  wherever  there  has 
interrupted  ^®^"  ^^  interruption  of  the  proceedings  by  riot  and 
bv  riots,  the  tumult,  notwithstanding  that  the  returning  officer  has 
generally      ^^^  ^^'^  ^^  Continue  and  finish  the  poll,  and  to  comply 
be  Toid.       ^ith  the  exigency  of  the  writ,  by  the  return  of  members, 
the  election  has  been  holden  totally  void  :   but  in  a  case 
where  the  riot  which  prevailed  after  the  close  of  the  poll 
and  before  the  making  the  return,  was  found  to  have 
been  contrived  and  promoted   by  the  sitting  member, 
whose  return  was  executed  by  the  returning  officer  under 
Morphet      compulsion,  when  he  was  about  to  return  the  opposite 
iDou   147   candidate,  the  candidate  who  so  ought  to  have  been  re- 
turned, and  who  had  the  majority  of  votes,  was  seated. 
1  Joum.  The  elections  for  Pontrfract,  28th  May,  1624  ;  South' 

Gltnv.  lis.  tt?ari,  loth  December,  1 702  ;  Coventry ,  5th  February, 
14 Jour.  24.  1706;  Westminster,  6th  November,  1722;  Coventry, 
278.  2oth  November,  1722,  and  22d  March,  1736;  fFiestmin- 

Ibid**60^^*  ^^^^»  ^^^  December,  1741 ;  Pontefract,  24th  November, 
22Journ.      1768;  and  Nottingham,  1803;  were  severally  avoided 

24  Joar.  37.    "PO^  *is  grOUnd. 

32  Jour.  68. 

1  Peck  77 

*  At  the  last  election  for  the  lord  major  of  London,  complaint  wai 

made  of  a  riot  and  disturbance,  whereby  the  election  was  interrupted,  and 

a  mle  nisi  for  a  criminal  information  was  granted  by  the  court  of  king's 

bench,  agamst  Mr.  sheriff  Parkins,    Mr.  Waitbman,    M.  P.    and  others, 

charging  them  with  causing  and  assisting  in  the  same.     Mr.  Den  man  and 

^r.r  Brougham  appeared  this  term  to  show  cause  fo^  the  defendant,  but 

their  arguments  extending  to  considerable  length,  the  court  adjourned  tha 

further  hearing  till  next  terra.     Vid.  ante  p.  117  and  118,  the  trial  of  «•- 

Tcrsl  persons  ou  an  information  fbr  disturbing  an  election  bj  riots. 
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In  the  above  case  of  Saatluvarky  10th  December,  1 702,     s«ct.  5. 
the  commiltee  resolved,  that  it  was  their  opinion,  **  that  i^joUTH* 
there  was  a  great  tumult  and  riot  at  the  election  of  bur- 
gesses to  serve  in  parliament  for  the  borough  of  South-   [  126  ] 
wark,  in  the  county  of  Surrey"  and  that  the  election 
was  void. 

la  that  of  Coventry,  5th  February,  1706,  they  re-  i5Jour. 
solved,  '*  That  it  appears  to  this  house,  that  there  hath  ^®* 
been  a  notorious  riot  and  tumult,  and  other  illegal  prac- 
tices, at  the  election  of  citizens  'to  serve  in  this  present 
parliament  for  the  city  of  Coventry,  in  contempt  of  the 
civil  authority,  and  in  violation  of  the  freedom  of 
elections;''  and  that  the  election  was  void. 

But  in  order  to  make  the  election  void,  it  must  appear  Elections 
that  the  riot  and  disturbance  was  such  as  really  to  infer-  "ccount  oT 
mpt  the  proceedings ;   inasmuch  as  otherwise  it  cannot  po^»»  o"*e« 
be  considered  that  the  freedom  of  election  has  been 
violated. 

Thus,  in  the  case  of  Exeter,  6th  August,  1689,  where  10  Jour. 
It  was  insisted,  on  the  part  of  Mr.  Speke,  the  petitioner,  254. 
that  the  election  was  disturbed  by  several  butchers,  and  dence  tend- 
that  it  was  a  void  election,  the  evidence  in  support  of  *?s  ^o  »^«^ 

'  *^  not  at  elec- 

whicb,  only  went  to  shew,  that  one  man  was  knocked  tion,  bat 
dawn,  and  that  if  any  person  cried  out  against  Mr  Bale,  "e°rrap«on"* 
the  sitting  member,  the  butchers  cried,  '^  Knock  them  election  not 
down  ;**  and  there  was  evidence,  on  the  'other  hand,  on 
the  part  of  the  sitting  member,  that  it  was  a  peaceable 
election ;  the  committee  reported,  and  the  house  agreed^ 
that  the  sitting  member  v/as  duly  elected.* 

•  Set  the  Morpeth  case  an^  other  iiifoTmation  ou  this  head  in  Mr.  Roe'» 
work  on  elections,  1  vol.  p.  336. 

t  As  we  cannot  convcniciitlv  embrace  the  whole  of  the  subject  relating 
to  electors,  under  the  head  of  a  section,  it  is  stated  generally  in  this  place, 
and  is  more  fully  considvrred  as  it  relates  to  counties,  cities,  &c.  being 
couolies  and  boroughs,  ia  a  chapter  bv  itself  at  the  end  of  the  3d  part. 

Ka 
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Sect  4.  OF  ELECTORS. 

Sect.  4.  '  Of  the  Qualification  of  Electors,  f  S^c. 

Vid.  ante,  It  is  Dot  clear  whether  any  landed  or  freehold  qualifica- 
P'  ^*  tioQ,  was  requisite  in  former  times  to  entitle  a  person  to 

L  127  J    vote  at  elections  for  members  of  parliament^  or  whether 
the  right  of  voting  did  not  extend  to  all  the  inhabitants 
dwelling  within  the  county,  subject  to  the  exceptions  of 
sex,  infancy,  &c.  which,  in  all  cases  must  be  tacitly  im- 
plied.   The  first  infringement  of  this  privilege  that  we 
meet  with  in  the  statutes,  is  in  the  reign  of  Henry  the 
•  &10H.6.  6th,  when  the  right  of  voting  at  county  elections  was 
restricted  to  persons  who  have  frank  tenements  of  the 
clear  yearly  value  of  40  s.  after  all  reprises.    The  object 
of  representation  was,  that  the  people  should  impose 
their  own  taxes ;  and  the  recital  of  the  writ  extends  to 
Ante,  p.  10.  €i  Jhaoellers  within  the  county  of  no  value,'*  by  which  the 
whole  ^^  commonalty^'  of  the  county  were  required  to 
consent  and  empower.* 
Mu8tbe40s.      The  right,  however,  is  now  clearly  marked  out  by 
18G°«^      statutes  the  8th,  10th,  and  23d  H.  6,  and  the  18th  G.  2, 
c.  18.S.5.     which  statute  enacts,  that  no  person  shall  vote  without 
having  a  freehold  estate  in  the  county  for  which  he  votog 
,  of  the  clear  yearly  value  of  forty  shillings,  over  and 
above  all  rents  and  charges  payable  out  of,  or  in  respect 
Tai  to  king   Qf  the  same.    The  word  charges  is  afterwards  explained 

charchy  or  .  7  i 

poor,  does  by  a  subsequent  section,  which  adds,  that  no  public  or 
^ct5o«.  parliamentary  tax,  county,  church,  or  parish-rate,  or 
Ibid,  t.  6.      duty,  or  any  other  tax,  rate  or  assessment  whatsoever  to 

Vid.  post.       1  1         -1      •    1  ^         !•    •  • 

chap,  on  ^^  assessed  or  levied  upon  any  county,  division,  rape, 
electors.       lathe,  wapentake,  ward,  or  hundred,  is  to  be  deemed  a 

charge  within  this  act. 
To  be  0)01-       The   Bedfordshire  committee  (in  1773,)   came  to  a 
the  rent  it     general  rule,  that  the  value  of  a  landed  estate,  in  right  of 

will  bring. 

H.  C.  86.  *  !■>  deciding  on  disputed  votes,  committees  have  made  it  a  rule,  always 

to  increase  rather  than  diminish  the  franchise. — On  the  policy  of  enlarging 

the  privilege  o^  voting,  I  do  not  prcsome  to  offer  an  opinion,  it  is  a  que&tion 

which  has  occupied  the  time  and  attention  of  some  of  our  greatest,  wisest. 

and  best  men,  and  on  which  they  seem  to  have  differed.    En*    Vid.  ante, 

p.  11,  and  pott  p.  S50. 
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which  the  owner  votes,  is  the  rent  which  a  tenant  would     Sect  4. 
p^e  for  it,  and  not  what  the  owner  occupying  it  himself         ^^""^ 
may  possibly  acquire  from  it. 

No  person  shall  vote  for  lands  not  charged  or  assessed     [  ^^^  3 
to  pnblic  taxes,  in  the  same  proportion  as  lands  of  40^.  c.ikl"s!s. 
per  annum  value  in  the  same  parish. 

The  freeholder's  oath  and  the  enquiry  which  the  sheriff  ^'«^'ioW- 
may  make  of  each  voter,  how  niuch  he  may  expend  by  &c.  th* ' 
year,  are  now  the  only  criterions  given  by  any  statutes  "Uerionsof 
to  ascertain  the  value  at  the  poll.  H.  c.  89. 

By  the  10th  of  H.  6,  the  sheriff  is  empowered  to  exa-  10  H,  6. 
mine  the  freeholder  upon  oath^  as  to  his  qualification,  and    '  ' 
it  appears  from  the*  oath  which  is  directed  to  be  taken,  if 
required,  by  the  18  G.  Q,  that  the  voter  should  come  pre-  Appendix, 
pared  accurately  to  state  his  name,  and  the  name  of  the  ^i"*nt^ 
person  for  whom  he  means  to  vote,  and  to  describe  the  p-  lor.  , 
place  of  his  abode,  and  where  situated;  and  if  in  a  town,  in   pou^trki. 
what  street ;  to  give  an  account  of  the  nature  and  value  of 
his  freehold;  in  whose  occupation  it  is,  and  where  it  is 
situated,  both  with  respect  to  county  and  parish,  and  to 
shew  satisfactorily,  that   he  has  been  in  the  possession 
of  the  same  twelve  months  before,  and  that  it  has  been 
rated  to  the  land  tax  within  six  months,  unless  the  land 
tax  shall  have  been  redeemed  or  purchased  any  time 
before  the  election,  or  that  he  came  to  the  same  by 
descent,  marriage,  8cc.  within  the  twelve  months, and  then  Vid.  otth, 
that  it  has  been  rated  within  two  years  before  the  elec-  ^ppendu^ 

<*  p.  XXX. 

tion.     He  must  also  swear  that  he  is  2 1  years  of  age,  and  so  G.  5. 
has  not  been  polled  before  at  that  election. 

This  doctrine  has  been  so  fully  acte<l  upon  by  commit- 
tees, that  where  the  description  has  been  insufficient, 
they  have  disallowed  the  vote. 

The    Gloucestershire   committee   determined,   that  a  Olooceftcr- 
defective  description  was  a  prima  facie  objection,*  suffi-  ****'*' 

•  CricHade,  1785.  The  cooiiiuiice  resolved,  «*  That  the  parties  were 
boaod  tu  gire  eridence  ooljr  in  support  uf  tlur  titles  of  tho^e  ruters  whidi 
lud  been  impeached ;  or  whose  declvatioa  of  the  rights  onder  which  thej 
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Sect  4,     cient  to  put  the  petitioner  on  proving  the  necessary 
qualifications. 

sPedc.52.  The  Jfidd/csex  committee,  1804,  resolved  generally, 
'^  That  when  the  particulars  of  the  description  on  the 
poll  did  not  appear  to  comply  with  the  forms  presribed, 
the  committee  would  decide  on  the  validity  of  such  de- 
scription ;  and  that  unless  the  description  required  under 
the  different  heads  on  the  poll  book  appeared  complete, 
the  vote  should  be  rejected." 

Koe  657.  -As  to  the  sufficiency  of  description  under  each  head, 

there  can  be  no  general  rule,  but  it  may  be  of  use  to  see 
what  has  been  decided,  in  order  to  judge  from  thence 
what  degree  of  nicety  would  probably  be  insisted 
upon.  * 

Voter's  With  respect  to  the  name;  it  was  formerly  said  in  the 

ij"**  8fi4  ^^^^^^^^^  c^L^Qj  ijih  April,  1628,  that  "  if  an  elector  or 
freeholder  being,  by  the  sheriff  upon  the  poll,  demanded 
liis  name,  shall  refuse  it,  he  is  not  disabled  to  be  an 
elector."  But  the  taking  down  the  name  is  so  evidently 
contemplated  in  the  stat.  10  Ann.  c.  23.  s.  5,  with  respect 
to  the  poll,  that  it  cannot  be  doubted,  that  a  correct 
description  therein  is  necessary. 


claimed  to  vote*  had  been  falsified  ;  or  who  had  lefused,  at  the  poll,  to  giv9 
an  account  of  the  titles  under  which  they  claimed  aright  of  voting.  2  Lud. 
350,  and  see  the  argumeuti  there,  339,  et  teq. 

*  It  is  a  very  material  question,  how  far  the  sheriff  is  justified  in  refusing 
the  franchises  of  persons  who  decline  to  answer  in  these  particulars,  he  hav- 
ing no  general  power  to  examine  them  beyond  that  which  is  given  (and 
which  i5  vested  in  the  sheriff  alone)  by  the  statute  8  Hen.  6.  c.  7,  which 
power  respects  inquiry  as  to  the  value  of  the  freehold  only.  But  it  should 
teem,  that  under  the  doctrine  holden  by  the  Gloucestenhiret  Middlesex,  and 
Crickladt  committees,  that  if  an  elector  refuse  to  give  the  information  ne- 
cessary, in  order  to  the  making  the  proper  entry  on  tlie  poll,  his  vote  may 
be  rejected.  These  decisions  being  in  unison,  it  is  to  be  presumed  they  would 
be  acted  upon.  Vid.  Roe  from  p.  657  to  p.  674,  several  other  casos  not 
noticed  in  this  work. 
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With  respect  to  tbe  place  of  abode,*  it  ii  essential     Se6t4. 
that  this  should  be  correctly  given  :  DcrTT^ 

of  place  of 

Middlesex,  1804.    Peter  Holford,  the  voter,  described  ■^*^**<^- 
himself  '^  master  in  chancery/'  without  adding  any  place  noue  given! 
of  his  abode ;  the  committee  held  this  description  defec- 
tive, and  the  vote  bad. 

Middlesex,  1804.    James  Jenkins  bad  given  in  his  re-  If  in  a  towu 
sidence  "  London -y'  it  was  suggested  that  this  was  too  J^ribe*rti'e 
general,  but  no  such  objection  having  been  taken  to  the  '^reet. 
votes  on  the  other  side,  the  committee  determined  that       ^  *     * 
they  would  not  take  that  subject  into  consideration,  uq- 
Ic^  where  the  vote  was  specifically  objected  to^  upon 
that  ground^  in  the  list,  which  was  not  the  case  in  the 
vote  in  question. 

In  the  instance  of  rectors  of  parishes,  the  name  of  the  jCases 
parish,  was;  in  the  same  case,  holden  sufficient,  without  ^u^^^^ 
any  further  description,  either  to  freehold  or  residence,  required. 
Thus  the  vote  of  an  elector,  described  as  follows ;   Rev,  ft  Peck.  54. 
r.  Farmery  residence  *'  rector  of  St.  Luke's"  was  holden 
good,  as  well   as  in    several   others  similarly  circum- 
stanced. 

The  elector,  after  stating  his  name,  &c.  is  to  declare  for  Voteshonld 
whom  he  intends  his  vote,  and  this  declaration  should  be  bedeclared. 
made  to  the  person  taking  the  poll ;  it  having  been  holden,  Gioucester- 
in  the  Gloucestershire  case^  that  a  declaration  made  in  the  33,"^^^* 
booth,  but  not  to  the  poll-clerk,  was  insufficient. 

In  offering  the  vote,  a  positive  declaration,  although  Declaration 
proper  as  precluding  all  possibility  of  misunderstanding,  j",tnotto 
is  not  in  law  so  absolutely  necessary,  but  that  there  may  poii-cierk, 

^    .  1  -7.  •  I  J         1      I        /•        an  insuffici- 

be  a  sufficient  tender,  it  it  appear  beyond  a  doubt,  for  cnt  tender, 
whom  the  vote  is  intended,  though  it  be  not  formally  stated. 

*  In  the  case  of  Harwich,  IMS,  it  was  decided  that  a  voter  might  uisert 
k  the  oath  more  placet  of  abode  than  one.    1  Peck>  39(S  sS9f . 
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Sect,  4.         Harwich,  1 803.    At  the  election,  the  undisputed  votes 

1  Peck.        ^°  ^^'^  ^^^^  ^^^^  taken  first,  and  afterwards  those  that 

381. 395.      were  objected  to,  were  offered  alternately  to  the  retum- 

lected  from  iog  officer  by  the  counsel  in  whose  interest  they  were 

circanistan.  supposed  to  be.    Three  votes  were  offered,  (viz.  those 

of  Robimon,  Chaytor,  and  Dean ;)  the  counsel  for  Mr. 

Adamsy  the  petitioner,  offering  such  votes,  and  arguing 

in  support  of  them  ;  an  entry  was  made  on  the  poll,  of 

the  tender  of  the  votes  of  the  two  former,  but  not  for 

whom  they  were  tendered ;  the  tender  of  the  latter  was 

not  recorded.    The  committee,  however,  added  these 

votes  to  the  poll. 

Voters*  Freeholds. 

The  nature  of  the  freehold  must  be  described ."  whe- 
ther messuage,  land,  rent,  tithe,  or  what  else.'' 

TIm interest      The  statute  of  H.  6,  by  the  word  freehold,  requires 

moj^^       every  voter  to  have  an  estate  held  by  free  tenure,  as  op- 

fieehold.      posed  to  base  or  servile  tenure  ;  but  that  is  not  all :  for 

this  word  also  is  descriptive  of  the  interest  the  tenant  has 

H.  C.  S6.  ^°  ^^^  ^^^^ '  ^^^  ^^  ^^  ^^^'^  always  construed  in  this 
statute  to  mean  not  only  that  the  tenure,  but  that  th^ 
interest  of  the  voter  shall  be  freehold. 

«  Lud.  603.  Buckinghamshire,  1785.  John  Creaker,  was  objected 
to  as  voting  for  a  freehold  of  less  than  forty  shillings 
value,  he  described  it  on  the  poll  as  "  land."  His  free- 
hold consisted  of  a  house,  with  a  yard  annexed  to  it,  ap- 
purtenant to  the  house,  used  by  him  as  a  carpenter^s 
yard.  The  yard  alone  was  worth  twenty  shillings,  but 
both  together  more  than  forty  shillings  a  year ;  the  com- 
mittee, by  their  resolution,  allowed  the  inquiry  into  the 
value  of  the  house,  in  order  to  make  out  the  qualifica- 
tion of  the  voter. 

S  Peck.  59.  John  Barfoot  described  his  freehold  as  "  land,"  the 
premises  consisting  of  a  stable  and  cart-shed,  with  no 
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more  land  adjoining  than  a  very  small  slip,  not  above  six     Se6t.  4. 

•  feet  broad.    The  committee  were  of  opinion,  that  the  ^*    ''     ^ 

freehold  was  improperly  described  as  land,  and  deter-  hold/ con/ 

mined  the  vote  to  be  bad.  ofb^dfo'^. 

William  Clappeson  described  his  freehold,  ''  houses  s  Peck.  59. 
and  land,"  situation,  "  5^.  George's  in  the  East/*    This  £aud. 
description  was  defective,  for  the  hoi^ses.    As  to  the 
land,  it  was  proved  to  consist  merely  of  two  small  gar- 
dens, appertaining  to  the  houses;  the  committee  deter* 
mined  the  vote  to  be  bad. 

Middlesex,  1804.     Thomas  Foster  described  his  free-  2  PecL  eo 
hold  as  "  rent,"  and  voted  for  a  share  in  Fulham  Bridge.  5"**** 
The  vote  was  holden  good. 

William  Bennett  gave  in  his  freehold  "  fee-farm  rent."  s.  C/ 
It  appeared  in  fact  to  be  a  rent-charge,  granted  to  the  t^^^^'  ^' 
voter  for  life,  and  had  been  duly  registered.    The  vote  reut 
was  holden  good. 

Middlesex,  1804.    John  Meadortcroft's  freehold  was  jpeck.  54 
entered  '*  Exigenter  of  the  common  pleas,"  in  the  co-  Where  co- 
lumn describing  the  situation  of  the  freehold,  leaving  oiheehM 
blanks  for  the  nature  of  the  freehold,  and  name  of  occu-  °°^  "®*^®*- 
pier.     It  was  holden  sufficient. 

The  whole  of  what  is  meant  to  be  insisted  upon  as  the 
qualification  for  the  vote  had  better  be  described.  It  has 
been  holden,  that  the  freeholder  cannot  call  in  aid,  any 
freehold  not  given  in  at  the  poll,  if  that  prove  not  of  suf- 
ficient value.  It  will  be  observed,  however,  that  there 
is  some  inconsistency  in  the  decisions  hereupon. 

Bedfordshire,  1 785.    The  committee  rejected  the  vote  S  Lud.  444. 
of  William  Odell,  who  voted  for  a  tenement  which  was 
let  for  £.  1.  1 1  5. 6<Z.  a  year,  he  having  also  a  tenement  near 
the  same,  which  let  for  £.3  a  year,  making,  at  the  same 
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Sect.  4.  time,  a  general  resolutioHy  "  that  if  a  voter  gives  in  a 
'  "^  '  freehold  on  the  poll  which  is  not  worth  40  s.  a  year,  the 
vote  is  to  be  considered  as  a  bad  one,  notwithstanding  be 
may  be  possessed  of  other  freeholds  amounting  to  more 
than  405."  This,  however,  was  not  acted  upon  in  the 
vote  of  Timothy  Kidman  in  the  saAe  case. 

The  freehold  was  given  in  as  '^  house  and  land,  in  the 
t  Lu<L  446*  occupation  of  John  0$bornJ*  This  did  not  amount  to  405. 
Bat  the  voter's  freehold  consisted  of  two  tenements  under 
one  roof,  one  let  to  Osborti^  and  the  other  to  Cope^  both 
together  paying  £.3.  85.  There  was  only  one  door  in 
front  of  the  house,  for  the  entrance  of  both  families ;  but 
there  were  separate  staircases  and  gardens,  and  in  every 
other  respect  they  were  separate  dwellings.  Cope^  at 
the  same  time,  had  a  separate  back-door  into  the  yard. 
The  vote  was  holden  good ;  as  was  that  of  one  Perkins, 
t  Lad.  44r.  under  the  same  circumstances,  who  had  described  his 
freehold  as  "  houses.'' 

12  Car.  2.        All  tenures  are  now  turned  into  free  and  common 
ILC,  26.     socage,  except  tenures  in  frank-almoign,  any  tenure  by 

copy  of  court  roll,  and  the  honorary  services  of  grand 

serjeantry. 

Copyhold-       No  person  who  holds  his  estate  by  copy  q^  court  roll, 
en  incur  a    gj^all  be  entitled  thereby  to  vote  at  the  election  of  any 

penalty  of  •  _^ 

SOL  if  tbej   knight  or  knights  of  the  shire  within  that  part  of  Great 
si^G  3        Britain  called  England,  or  principality  of  Wales.    If  he 
c  14. 8. 1.    does,  his  vote  is  void ;  and  he  incurs  a  penalty  of  £.  50. 
Vid.  copyholders,  post,  chap,  on  electors. 

Tenante  in        Tenants  in  ancient  demesne,  therefore  holding  by  copy 
ancient  dc-  of  couft  rolL  as  Well  as  copvholders,  are  excluded  by  this 

mesne  ex-      -^  ,        -^  v   5.  .  111 

eluded.        Statute  (31  G.  2.  c.  14.)  from  voting;  as  clearly  as  by 
H.c.d8.     the  .expression  "any  tenure  by  copy  of  court  roll," 

they  are  excepted  out  of  the  operation  of  the  statute  of 

Charles  2d. 
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Customary  freeholds  have  been  admitt^  to  vote.    In     ^***-  *• 
the  Gloucestershire  case,  1777,  after  counsel  had  been  customarr 
heard  at  great  length,  the  committee  resolved  '•  That  J.  B.  freeholds, 
a  cmtomary  and  ancient  demesne  tenant ^  of  tfie  manor  of        ^^'^ 
Dymock,  according  to  the  usual  custom  of  the  manor,  had 
such  a  freehold  therein  as  entitled  him  to  vote  at  the  last 
election  for  the  county  of  Gloucester''    The  numbers 
were  eight  to  five;  and  the  chairman  who  voted  for  the  h.C.  41. 
question,  observed  that  it  appeared  to  him  of  the  most 
doubthil  nature;  and  that  the  arguments  were  so  forcible 
on  each  side,  that  he  was  determined  solely  by  the  prin- 
ciple, that  where  the  right  was  not  clearly  ascertained, 
he  should  give,  rather  than  take  away  the  franchise. 

The  voter  must  describe  in  whose  occupation  his  free-  Occupation 
hold  is: — ^Tbe  Gloucestershire  committee  resolved,  "That  crii>ed. 
a  freeholder  not  having  specified  the  name  of  his  tenant  ^'.*'"*^g'i*'' 
at  the  time  of  the  poll,  is  a  prima  facie  objection  to  his 
vote/' 

And  the  Middlesex  committee,  1804^  acted  upon  the 
same  principle.  The  general  resolution  before  mention- 
ed was  made  by  them  upon  the  discussion  of  the  necessity 
of  describing  the  occupier  at  the  poll. 

In  that  case,  Thomas  Mapleson  had  caused  '^  unknown  "  f  pcck.  5S. 
to  be  inserted  in  the  column  of  occupiers.   His  vote  was  ^' 

•  Occapier 

determined  to  be  bad.  'unknown,' 

bad. 

As  to  the  vote  of  George  Whytock  ;    in  the  column  of  «  P«k.  56. 
occupiers  there  was  a  blank.      It   was  suggested,  the  Nooccupier 
defect  might  be  owing  to  the  remissness  of  the  poll-clerk,  stated,  bad. 
The  committee,  however,  were  of  opinion  that  it  was  a 
fatal  defect. 

Rev,  G.  Harpur  described  the  nature  of  his  freehold, 
"rectorship.'*   No  occupier  was  inserted :  (the  parish  was  S.  C. 
inserted.)  The  committee  held  the  description  sufficient.  Exception.* 
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Stct  4.  Daniel  fViltshire  described  his  occupier  *'  Charles  Os- 
^~Z^  *  bome.^*  This  was  said  to  be  a  mistake  for  John  Oyston. 
s  P^k.  61.  John  Oyston  being  examined,  said,  that  he  bad  paid  rent 
name  o/oc-  ^^  ^^^  voler  for  nine  years,  and  that  no  person  of  the 
cnpier,  bad.  name  of  Osborne  lived  in  the  same  street  with  himself. 
The  committee  decided  the  vote  to  be  bad.  * 

5.  C.  Charles  Stable  describes  his  occupier, ''  John  Harding.^* 

VVVoug'^^    The  name  was  in  fact,  Thomas  Harding.    This  had  not 
christian       been  made  a  ground  of  objection ;  but  being  disclosed 
cupier^bad.  upon  another  inquiry,  the  committee  determined  the  vote 
to  be  bad. 

S.  C.  Robert  Lloyd  voted  for  premises  in  Golden-Laney  in 

Occapier  of  ^^^  occupation  of  "  Hooker  and  others.'*  His  freehold 
other  pre-     consisted  of  two  houses,  one  situated  in  Golden  Lane, 

nises  be- 
longing to     the  other  in  Hand-court,  with  a  yard  between  them. 

•^°*vote'ba!d.  Hooker,  whom  he  named  as  the  occupier,  occupied  that 
Vid.  post,  in  Hand-court  only.  There  were  separate  assessments 
^  ^  for  Hand-court  and  Golden-lane,  The  committee  deter- 

mined the  vote  to  be  bad. 

S.C.  Robert    Henry  Sparks  described    his  occupiers    as 

pfr'oJitl^^*  "  ^^^  *"^  *^^**-"  '^^^^^  w®'^  ^^  persons  to  whom 
ivhom  voter  the  voter  had  demised  ;  it  appeared  that  no  person  was 

nised^e-  ^^  ^^^  actual  Occupation  at  the  time  of  the  election.    It 

scribed  at  did  not  appear  that  there  was  any  under-lessee,  or  any 

thoauh  no  person  in  the  occupation  of  the  freehold,  different  from 

one  acta-  those  Stated  by  the  voter.    The  committee  determined 

ally  III  oc-  •' 

cnpation      the  vote  to  be  good. 

sufficient. 

S.  C.  Robert  Kentish.     The  entry  of  the   occupier   was 

Owupcr^^'  /'  Evans ;"   the  house  was  empty  at  the  time  of  the 

named; 

*  John  Merrin^rum  described  the  occupier,  *'  self."  Upon  objection  of  no 
freehold  in  the  occupation  of  the  tenant  named  en  the  poll,  ihe  assessment 
ivas  produced  in  support  of  such  objection,  in  which  the  name  of  John  Gray 
was  entered  as  the  tenant.  The  cunimittec  held  this  to  be  no  evidence  that 
the  Toter  had  given  in  •  wrong  occapier.—Mtdef/fscxi  180i«  t  Peck.  63. 
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electioo ;  no  evidence  was  given  of  Evans  being  a  lessee.     Sect.  4. 
The  committee  determined  the  vote  to  be  bad.  / 

house 
empty;  no 

Haymon  Dyson  gave  as  occupier  "  self."    It  appeared  hu  h^"ng  °^ 
that  the  occupiers  were,  the  voter,  and  Charles  Dj/son.  lessee  bad. 
Upon  this  occasion  ft  was  agreed  between  the  parties,  ^'peck.  gj. 
and  adopted  as  a  rule  by  the  committee,  thai  where  a  9"®  '^^^' 
voter,  havmg  two  or  more  tenants,  gives  m  the  name  of  in ;  where 
one  of  them  only,  it  is  sufficient.  *  I?  ^^^* 

•' '  there  ireftt 

more,  tuffi* 

In  taking  the  poll,  no  person  can  be  permitted  to  vote  ^'*"*' 
twice;  if  he  do,  the  second  vote  is  in  county  elections. 
declared  void  by  the  legislature.     The  rule  is  the  same  18  G.  «, 
whether  the  voter  has  two  voices  to  give,  as  upon  two  va-  ^'    *  **  ' 
cancies,  or  one  only ;  for  he  cannot  exercise  his  franchise  1705^  ath 
piece  meal ;  were  the  contrary  suffered,  it  would  introduce  ^e*>™«^« 
the  utmost  confusion.    But  he  is  not  so  bound  by  the  acts  Where  mlt- 
of  poll  clerks,  as  to  be  obliged  to  abide  by  the  poll-book,  ^^ith^* 
i^  after  the  vote  has  been  reduced  to  writing,  it  appears  majbe 
there  was  a  mistake  in  taking  it  down  for  a  wrong  candi-  '^ 
date.  +  There  should  however,  be  the  utmost  caution  used 
before  such  an  alteration  is  made,  and  very  clear  evidence 
to  justify  it;  for  the  poll  clerk  is  sworn,  and   his  book 
whilst  it  remains  unaltered,  is  the  best  evidence  of  the 
vote.  J    This  doctrine  is  proved  by  a  very  extraordinary 

*  BedfordAire,  1785. — Thomas  Love  voted  for  house  and  land  in  the  oc- 
Ctopation  of  J.  Cunnington.  This  tenant  occupied  a  house,  and  garden  an- 
nexed to  it,  for  which,  and  for  the  fruit  of  an  orchard,  he  paid  S'is.  This 
was  aU  he  occnpied ;  but  there  was  a  little  6eld  adjoining,  belonging  to  the 
▼oter,  occupied  by  another  tenant,  at  the  rent  of  20  s.  lliis  vote  was  allowed, 
9  Lud.  417,  418  ;  bat  the  doctrine  holden  as  to  Ribert  Lloyd's  vote,  in  the 
Middltux  case,  1804,  is  of  a  contrary  imfiort,  ante,  p.  135. 

t  In  all  cases  except  one,  Mnce  cheque  books  were  introduced,  they,  with 
other  evidence,  have  been  admitted  to  contraatct  the  poll  books  where  the 
mistake  was  p  inted  out  in  tiioe.     H.  C.  344. 

X  But  not  the  only  evidence ;  for  parol  evidence  has  been  admitted  to 
prove  for  nhat  property  a  vote  was  given,  though  no  proof  of  the  pull  books 
being  destroyed  or  lost,  nor  any  notice  to  the  other  side  to  produce  them. 
Lad.  2  vol.  803-4.     1  H.  C.  177. 


Bedford 
Ca. 

Lud.  575. 
bim.  157. 


Where  not. 


Lad.  376. 
Sim.  158. 


iLad. 
Admitting 
evidence 
against  the 
poll  book. 


9  Lad.  404. 
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case  of  recent  memory,  where,  upon  a  county  election,  the 
merits  of  the  cause  turned  upon  the  admissibility  of  evi- 
dence to  shew  the  poll  clerk's  mistake  in  having  put  down 
one  vote  for  the  sitting  member,  which,  in  fact,  was  given 
to  the  petitioner.  And  the  check  books  of  each  candidate's 
inspector  agreeing  together,  and  corresponding  with  pa- 
role evidence  of  the  fact,  in  contradiction  to  the  clerk's 
poll-book ;  and  it  appearing  also  in  evidence,  that  appli- 
cation had  been  made  during  the  poll  to  rectify  the  mis-* 
take,  which  the  sheriff  had  declined  doing,  the  committee 
held,  that  the  book  ought  to  have  been  rectified,  and  that 
the  petitioner  should  have  been  returned  :  and  the  return 
ivas  amended  accordingly.  But  where  there  had  been  a 
mistake,  as  was  alleged,  in  the  taking  down  of  another 
vote,  the  inspector's  book  agreeing  with  the  poll  book^ 
and  no  application  having  been  made  expressly  during 
the  poll  to  rectify  the  mistake,  the  committee  would  not 
let  in  such  evidence.  This  determination  was  in  the  first 
Bedfordshire  case,  where  the  question  was  only  upon 
the  return.  Afterwards  the  return  being  amended  upon 
the  decision  of  the  first  committee,  by  substituting  Lord 
Ossory,  instead  of  Mr.  St.  John  on  the  return,  this  ques- 
tion was  again  agitated.  And  the  committee  received 
parol  evidence  that  Ayres  the  voter,  had  voted  for  Lord 
Ossory,  and  St.  John,  though  his  vote  was  taken  down 
by  the  poll  clerk  for  Lord  Ossory  only.  The  voter  him- 
self, after  other  parol  evidence,  was  admitted  to  prove 
how  he  had  given  his  vote,  though  by  the  former  com- 
mittee he  bad  been  rejected.  Both  cheque  books  in  this 
case  confirmed  the  poU-book. 


Variance  Where  the  name,  &c.  taken  down  by  the  poll  clerks, 

on  the  poll  jj^j-e  a  similarity  in  point  of  sound  to  the  real  descrip- 

from  voters  .                  . 

name,  not  tion  of  the  voter,  the  committee  decided,  in  each  case, 

Sc  sound'^  whether  the  diflFerence  should  be  considered  to  be  the 

W  similar,  mistake  of  the  clerk,  or  the  mis-conception  on  the  part 

of  the  voter,  and  in  all  cases  where  the  similarity  of  sound 
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was  fuch  as  to  justify  them  in  the  former  supposition^  ^  Sect.  4. 

tfaey  allowed  the  vote.  ^"^"TT^ 

The  same  evidence,  (i.  e.  of  the  voter)  was  admitted  denceo?i'he 

ID  another  case  to  contradict  the  poll-book ;  but  there  the  »*'"<*  ^>nd 

cheque  books  agreed  with  the  parol  evidence  against  the  tradict  poU 

PoU-book.  ^JL^^i 

mT'  Bapport  the 

cheque 

Joieph  Jefferson  described  the  situation  of  his  freehold  ^?^^- 

to  be,  *'  St.  Annsy  Soho,  and  the  nature  of  it  preferment  2  Lud.  408. 

in  the  church."    The  committee  held  this  description  to  -^*»«Mineut 

be  ftuflEicient,  but  required  the  party  who  supported  the  in'the'™^' 

Tote,  to  shew  the  kind  of  preferment  in  respect  of  which  ^'*""*  ^M 

Mr.  Jefferson  claimed  a  right  to  vote.  2  Peck.  55. 

The  case  of  Bedford^  1 784,  establishes  the  power  of  the  sheriff  mar 

sheriff  to  correct  all  mistakes  in  the  poll  books,  where  the  co"ect  a 

cheque  books  do  not  agree  with  them,  and  where  he  is  ap-  the  poU  by 

plied  to  in  due  time  for  that  purpose;  but  in  the  same  com-  {Jj^^L^'f^'® 

mittee  a  resolution  being  proposed,  ^'  that  the  counsel  be  not  obliged 

**  admitted  to  produce  evidence  to  correct  mistakes  upon  legl^j^n^JJi 

**  the  poll  book,  although  no  such  evidence  was  tendered  o".t  within 

**  to  the  sheriff,"  either  at  the  time  of  election,  or  as  soon  time.  H.  C^. 

after  as  it  was  discovered,  it  passed  in  the  negative.  ^}'  *'•<> 

'^  °  3  Lad.  376. 

Any  mistake  or  improper  conduct  of  the  sheriff  or  H.  C.  34«. 

poll  clerks  in  conducting  the  poll,  does  not  avoid  the  ^  ^"^'  ^^^* 
election ;  if  in  other  respects  there  has  been  a  good  and 
substantial  election. 

Nature  of  freehold  "  tenement ;"  it  was  objected,  that  Dcscriptiom 

the  description  was  uncertain,  and  would  apply  to  any  llias^gs-^ 

species  of  freehold ;  but  the  committee  resolved  to  take  raent*«tene- 

it  in  its  more  familiar  sense,  as  a  house,  and  held  the  sufficient. 

description  to  be  suflScient.  «  Peck.  55. 

And  in  another  case  where  the  freehold  was  ill  des- 
cribeduponthe  poll  book,  the  voter  was  admitted  to  prove 
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Sect.  4.     above  a  century  past,  down  to  the  recent  case  of  Middle- 
*PccL5S8.  ^^»  1805,  wherein  this  measure  has  been  adopted.     It 
seems  doubtful,  however,  whether  it  be  not  requisite  that 
the  parties  should  consent. 

Doubtful,  The  language  of  Sir  Fletcher  Norton,  as  speaker,  in 
^artiwrnust  ^^pr^^^^ding  the  returning  officer  of  New  Shoreham^ 
not  consent  14th  February,  1771,  who  had  struck  off  the  queried  votes 
in/received  ^^  ^^®  ^^  ^^  Candidates,  without  discussion,  is  to  that 

with  a  query  effect.* 

53  Joarn. 

163. 

The  authority  of  the  returning  officer,  in  this  respect, 
is  strictly  confined  to  votes  received  upon  the  poll  with  a 
query,  and  these  must  be  decided  upon  before  declaring 
the  majority. f 

«4Journ.  Denbighshire,  14th  December,  1741.    The  sheriff  de- 

il'  it'  ^^'  dared  the  numbers  to  be  in  favour  of  Sir  JVatkin  Williams 
Wynne,  but  refused  to  make  the  return  till  he  had  looked 
at  his  notes ;  and,  afterwards,  having  privately  struck  off" 
a  number  of  the  votes  given  for  Sir  Watkin  Williams 
Wynne,  some  of  which  he  had  not  queried  at  the  poll,  he 
returned  Mr.  Myddleton.  The  house  thereupon  resolved 
that  the  former  ought  to  have  been  returned. 

MJouTD.         To  the  same  effect  are  the  cases  of  Colchester,  15th 

8Peck's77  ^^^^^^^9 1741? ^^^  Cumberland,  15th  December^  1768, 
32  Juurn.      and  6th  and  24th  April,  1769. 

26.  «7.  55. 

uv  89  95 

Vz^  .^  '         *  He  there  says,  "  I  have  alwajs  been  of  opinion,  (although  I  do  not 

361.  434.  know  that  the  resolutions  of  the  house  have  gone  so  far,}  that  ihe  practice 
of  receiving  votes  with  queries,  bj  the  mere  authority  of  the  returning  uih- 
cer,  and  without  the  consent  of  the  parties,  is  illegal."  He  addf, "  I  am  sure 
it  is  dangerous ;  for  if  once  it  be  admitted  by  this  house,  that  the  returning 
officer  has  a  right  to  receive  votes,  upon  terms  which  are  to  subject  them  to 
his  future  decision,  alter  the  poll  is  closed  and  the  numbers  known,  it  will 
always  be  in  the  power  of  that  officer  so  to  manage  the  queried  votes,  as  to 
return  which  of  the  candidates  he  pleases/'  &c. 

t  In  the  Bedfordihire  case,  1785,  there  was  an  adjournment  of  the  county 
court  at  the  close  of  the  poll,  for  the  purpose,  among  others,  of  discussing  the 
queried  votes,  and  to  this  proceeding  no  objection  was  made.  1  Lud.  359. 
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Moreover,  in  the  latter  case,  and  in  that  of  Denbigh'     Sect  4* 
shire,  just  mentioned,  the  conduct  of  the  returning  officers,-  ^'""~'''      '' 
in  holding  out  an  intention  of  having  the  queried  votes  Irgf^j^^e 
discussed,  but  afterwards  striking  them  off  without  such  poiiitAad 
discussion,  although  the  candidates  were  anxious  for  and  oflk^r*"^ 
prepared  for  it,  was  highly  censured  by  the  house.  cemured. 

In  that  of  Denbishshirey  the  house  not  only  committed  24  Joorn. 

9$  34. 

Mr.  MyddletoHy  the  sheriff^  to  Newgate,  but  addressed 
the  crown  to  remove  him  from  the  office  which  he  held, 
of  receiver  general  of  the  land  revenue  in  Sorth  f Vales, 
and  also  from  being  a  justice  of  the  peace  for  the  coun- 
ties of  Denbigh  and  Flint, 

In  that  of  Cumberland,  they  committed  the  sheriff  to 
custody. 

In  the  Shoreham  case  also,  17th  December,  1770,  the  ssjonm. 

£r  *u  J  1       69.157.16f 

letommg  omcer,  was,  upon  the  same  ground,  severely  samc  point' 
reprimanded  upon  his  knees,  by  the  speaker. 

In  the  Middlesex  case,  1805,  a  question  was  made,  ?  Peck. 338. 
whether  votes  received  at  the  poll  with  a  query,  in  order  3^^*  ^^' 
to  future  discussion,  and  the  future  discussion  of  which  Votes  re- 
was  promised  by  the  sheriflF,  at  the  poll,  but  did  not  take  Vqucry^^ 
place  till  after  three  o'clock  on  the  fifteenth  day,  could  *"^  discass- 
be  reckoned  into  the  number  on  the  poll,  which  was  3  o'clock  on 
closed  at  tHat  hour.  The  sheriff  made  the  return  accord-  d^^ofTe** 
ing  to  the  state  of  the  poll,  at  the  close  thereof,  without  poti,botbe- 
taking  into  consideration  the  queried  votes,  which  were  ing^ibe^  ^' 
discussed  in  the  interval  between  that  time  and  the  time  n«n»^<?"/ 
of  declaring  the  numbers,  which  did  not  take  place  till  acfcdupon. 
the  next  day. 

The  committee  held,  that  Mr.  Mainiraring,  who  was 
Tetumed  under  the  above  circumstances,  was  not  dulv  re- 
turaed ;  but  that  Sir  Francis  Burdett  ought  to  have  beea 

La 
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^  Sect  4.  ^   returDed ;  the  putting  such  votes  upon  the  poll,  giving 
him  the  majority.  * 

Qoeried  'JS  Where  votes  have  been  received  with  a  query,  in  the 
parties  neg-  event  of  the  parties  afterwards  neglecting  or  refusing  to 
lect  after-     make  them  good,  the  returning  officer  will  be  justified  in 


wards  to  •!  •  I 

support        strikmg  them  off.^C 

them,  maj  ' 

be  struck  Wareham,  22d  December,  1690.    There  were  queried 

10  Jouriu  votes  on  both  sides,  all  of  which  were,  for  the  above  rea- 
*^^'  son,  struck  off  by  the  returning  officer ;  the  effect  of 

which  was,  that  Mr.  Oakden,  the  candidate,  who  was 
(admitting  all  the  votes  on  both  sides  to  be  good)  second 
upon  the  poll,  but  who  had  the  majority  of  votes  not  que- 
ried, was  returned,  and  he  was  holden  duly  elected. 

1  Peck.  386.  The  Caermarthenshire  case,  1803,  established  that 
voi«**bcin  ^^^  circumstance  of  the  returning  officer  jeaving  votes 
left  nude-  queried  at  the  end  of  the  poll,  without  deciding  upon 
Swmnol  them,  will  not,  of  itself,  avoid  the  election. 

Avoid  au 

election.  y^^  Foter  must  tender  his  Vote  at  the  proper  Booth. 

Ante  p.  39.  By  18  G.  2,  booths  are  to  be  erected,  and  the  name  of 
each  rape,  hundred,  Sec.  for  which  such  booth  is  allotted. 
Voting  by  must  be  put  on  the  most  public  part  of  each  booth.  And 
Sira^isf  ^'^^  ^^^^^  h®  made  out  of  the  towns,  villages,  parishes, 
or  hamtets,  in  the  hundred,  rape,  or  district,  a  copy 
whereof  shall  be  delivered  to  each  candidate  on  request, 
and  none  are  to  vote  for  lands  lying  within  any  other 
hundred^  town,  parish,  &c.  except  in  those  mentioned, 
in  the  lists  of  such  booth,  unless  such  lands  lie  in  some 
place  not  mentioned  in  any  of  the  places  within  any  of 
the  lists. 

3  Lad.  430.       Bedfordshire,  1785.     The  Rev.   Decimus   Reynolds 
went  to  the  booth  for  the  hundred  of  Flitt,  and  was  swora 

*  It  is  now  the  general  practice  to  decide  upon  queried  volet  on  th« 
afternoon  of  each  day  after  the  adjourniDent  of  the  poll. 
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there,  and  declared  bis  vote,  for  a  freehold  in  the  hun-  Sect.  4. 
dred  of  fVilley,  he  also  possessing  a  freehold  in  the  hun- 
dred of  Flitt,  of  which  he  said  nothing  at  the  poll ;  there 
was  no  entry  of  his  vote  upon  the  poll-book,  or  in  either 
of  the  cheque  books.  It  appeared,  that  after  voting  (u% 
he  thought)  he  was  told  to  go  the  Willey  booth,  but  did 
not  go,  thinking  his  vote  had  been  properly  taken  down 
in  that  of  Flitt ;  the  committee  decided,  that  it  should 
not  be  added. 


In  the  GloucesterAire  case,  objection  was  taken  to  the  Gloacefter- 
vote  of  a  freeholder  who  had  voted  in  a  booth,  for  a  free-  Ijo*«Peck. 
hold  not  lying  in  the  district  contained  in  the  list  of  that  ^9. 
booth ;  but  as  the  poll  clerk  had  taken  his  vote,  the  com- 
mittee would  not  set  it  aside.    But  where  he  tendered  his 
vote  in  the  wrong  booth,  and  he  thought  it  was  taken 
down,  but  in  truth  it  was  not,  and  he  was  told  to  go  to 
the  hundred  of  TV.  to  vote,  which  by  mistake  he  did  not 
do,  the  committee  rejected  it  as  a  vote.  *  *  ^^^'  **^' 

Where  the  entry  of  the  vote  was  in  a  wrong  parish, 
and  was  given  in  a  wrong  booth,  the  vote  was  rejected, 
though  parol  evidence  was  allowed  against  the  poll  book 
and  check  book  as  to  what  parish  he  named. 

Where  the  voter  had  given  in  his  freehold  in  one  hun-  Gipucrsur- 
dred  or  parish  at  the  poll,  he  was  not  allowed  to  support  '"g^j  Lod 
his  vote  before  the  committee,  by  proving  it  in  a  different  4i6. 
hundred  and  parish. 


*  The  committee  determiued,  "  that  a  voter  who  has  been  admitted  by 
die  sheriff  or  the  poll  clerk,  to  vote  at  the  wrong  booth,  does  not  thereby 
k»e  bis  TOte."  It  is  however  very  material  fur  the  elector  to  poll  at  the 
proper  booth,  for  if  his  vote  from  accident  or  other  circumstances  be  not 
pot  upon  the  poll  and  it  appear  that  he  offered  to  vole  at  a  wrong  booth, 
Uiat  of  itself  will  be  a  decisive  objection  to  the  allowance  of  such  vote  by  % 
craunittee^  although  ii  be  in  other  respects  unqoestionable.  Hoe  C*d4. 

L3 
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« 

Trustee  or  Mortgagee. 
No  truitec        No  trustee  or  mortgagee  to  vote  in  respect  of  that 

unless  in  i»i_'ii-  ,. 

possession,    estate  ot  which  he  is  trustee  or  mortgagee,  unless  m 
^  %^  ^77  ^^^^^'  possession  of  the  estate ;  but  the  mortgagee  or 
'  cestui  que  trust  in  possession  shall  vote.  * 

H.  C.  64.  Most  questions  relating  to  trust  estates,  which  arise  at 
county  elections,  will  admit  of  easy  solution,  if  the  rela- 
tive situation  of  the  parties  be  attended  to.  When  it  is 
once  settled,  whether  a  person  claiming  to  vote  is  trustee, 
or  cestui  que  trust,  the  difficulty  will  be  removed. 

Mortgagor  In   the   Bedfordshire  committee  (1775),  iJ.  5.  was 

'ca^oi*vme  objected  to  as  having  voted  for  a  freehold  o(£.g  a-year, 

if  interest  charged  with  £.  220,  the  interest  of  which  sum  reduced 

nioneyre?^  the  annual  produce  to  less  than  forty  shillings  a  year, 

duces  Uie  j^g  ^^^^  ^^g  fuljy  argued,  and  the  committee  resolved, 

value  below  ,         ,      .  j       n        ^  / 

40shUiiiips.  *'  that  the  interest  upon  a  mortgage,  the  mortgagor  bemg 
U.C.  p.94.  it  gjjjj  jj^  possession,  is  such  a  charge  upon  the  estate, 
*'  wiihiii  the  meaning  of  the  statutes,  as  to  affect  the  rights 
"  of  the  voter." — Vid.  post  ch.  on  electors,  contrary. 

The  same  committee  also  resolved,  "  that  the  interest 
H.  C.  94,  tt  ^f  ^  mortgage  (which  is  charged  upon  the  estate  in 
"  right  of  which  a  voter  voted)  being  established  by  evi- 
"  dence,  so  as  to  reduce  the  value  of  the  estate  less  than 
**  40  shillings  per  ann.,  does  invalidate  the  vote;  and 
''  that  such  evidence  is  conclusive,  notwithstanding  any 
'*  other  property  possessed  by  the  voter." 

Mortgngor        Another  committee  {Cricklade,  1 775)  resolved,  "  that 

possession,    "  a  mortgagor  in  possession  of  land  of  the  value  of  40 

vole  good.    «  shillings  a-year,  and  the  devisee  in  possession  of  lands 

''  of  the  value  of  40  shillings  a  year,  devised  subject  to 

*  9  Ann.  c.  5.  s.  4.  has  made  T^ears  possession  requisite  to  qotlifjf  a  mem- 
ber to  sit  in  parliament  J  bat  such  residence  is  no^  required  to  qaalifj  tht 
▼pter  tb  give  bis  vo(e. 
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"  the  payment  of  debts '  and  legacies,  are  entitled  to     Sect  4. 
«  vote."  ' — ' — ' 

Possession. 

Nopcrsonshallvoteforafreeholdestatewilhouthaving  ^^^  J>«i« 
been  in  the  actual  possession  or  in  the  receipt  of  the  rents  nionths. 
and  profits  abore  twelve  calendar  months,  unless  the  same  J®  ^'l*  ^• 
came  to  him  by  descent,  marriage,  marriage  settlement, 
devisCi  or  promotion  to  a  benefice  in  a  church  or  office. 

This  act  does  not  specify  the  time  whence  the  twelve  18G.2.C.18. 
months  are  to  be  computed,  whether  from   the  day  Compuied 
appointed  for  the  election,  or  the  day  on  which  the  voter  day  vote  it 
gives  bis  vote.    But  the  natural  construction  seems  to  §^c!  111. 
be,  that  it  shall  be  reckoned  from  the  day  when  he  takes  3Dou^.2S5. 
the  oath  and  actually  gives  his  vote. 

It  often  happens  that  some  of  those  who  have  voted,  iffoterdie^ 

die,  and  the  son  has  been  always  allowed  to  vote  at  th^  ^^^  ^^*' 

same  election  for  lands  for  which  the  father  had  voted  agHin  for 

before,  although  it  came  to  him  by  devise,  descent  or  freehoki! 

marriage,  even  q/ier  the  poll  began.  H.  C.  112. 

Rev.  G.  Bailey.     It  was  admitted,  that  a  person  who  jj^  niam- 
married  during  the  election,  had  a  right  to  vote  at  the  "g^  <*"""« 
same  election  for  premises  to  which  be  became  entitled  good. 
by  marriage.  2Peck.ii5^ 

Freehold  Interest. 

Where  a  man  has  been  in  possession  for  so  long  a  time  F,y^i,old  in 
that  he  cannot  be  disturbed  by  an  action  of  ejectment,  "8*»^  ^f 

,         11  I  possession 

he  may  be  allowed  to  vote.  good  vote. 

H.  C.  4b. 

A  tenant  in  fee  simple  has  the  highest  interest  which  a  Fee  simple, 
subject  can  have  in  an  estate.  *   *     ' 

A  tenant  in  tail,  after  possibility  of  issue  extinct,  has  Ten^Dt  in 

a  life  interest,  and  may  vote.  |."!od.^'^' 

L  4  II.  C.48. 
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Sect.  4^  Tenant  by  the  courtesy  of  England  has  a  life  interest 

Tenant  by  ^"^  ^^Y  ^^te,  the  requisites  to  make  such  an  estate  arcj 

coaricsy  marriage,  seisin  of  the  wife  in  fee  or  tail,  issue,  and  death 

H.c;p.49.  of  the  wife, 

r  jc  8  W.5,       Title  accruing  after  election  begun  is  no  objection,  if 
it  do  not  come  within  the  splitting  act. 

j)ower.  Husbands  of  women  entitled  to  dower,  or  thirds  out  of 

the  estates  of  which  their  former  husbands  died  seised  or 
possessed  of,  may  vote  in  respect  thereof,  though  not  set 
out  by  metes  and  bounds. 

■ 

J0G.3  cir.       But  where  the  widow  was  entitled  to  dower  out  of 
H^C  57      ^s^^^^s,  conveyed  away  or  disposed  ofj  during  the  first 

husband's  life,  the  dowe^r  does  not  give  the  second  a 

right  to  vote, 

E^ate  for         An  estate  for  any  term  ofyears^  however  long,  deter- 
any  term  of  minable  upon  lives,  though  in  the  common  course  of 

Years  cerp  vp    .  '  o 

tain.Tote      human  life  it  must  last  them  out  ten  times  over,  is  not  a 
lA  C.  60.      freehold,  but  a  lease  for  years  determinable  on  a  life  or 
lives,  and  will  not  give  a  vote. 

In  reversion       ^"^  ^  person  seised  of  a  freehold  interest  though  only  in 

or  remain-    reversion  or  remainder,  may  vote  if  he  receive  40  shillings 

*'  S^°        rent  from  it  in  possession ;  but  if  lands(above  40  shillings 

value)  are  let  to  a  person  for  life,  reserving  no  rent  or  less 

than  40  shillings  by  the  year,  the  grantor  cannot  vote 

during  that  term;  but  if  he  lets  such  lands  only  for  term 

H  0  61.     ^^  y^^rs,  without  any  rent  or  under  40  shillings  per  annum 

jreserved,  he  may  vote  ia  respect  of  the  freehold  in  him, 

Equitable  Title, 

Where  a  person  has  agreed  to  sell,  and  another  has 
agreed  to  purchase  certain  premises,  and  that  agreement 
has  been  reduced  to  writing,  whether  under  stamp  or  not, 
the  v^niee  being  in  possession  of  the  estate,  and  taking 
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the  reDts  and  profits  by  virtue  of  the  agreement,  seems  to     Sect  4. 
have  an  equitable  freehold  and  to  have  a  right  to  vote.  •    ^  ^  -     * 

Vid.  Sd  cd. 

Joint  Tenants,  8^c^ 

Joint   tenants  and   tenants  in  common  of  freehold  Vote  of 
estates  and  freehold  interests,  have  a  right  to  vote:  they  ^^^  tmantt 
must  however,  each  of  them  be  assessed  to  the  land  tax,  '"  «>"«■«"• 
or  only  the  one  who  is  assessed  can  vote.     But  the  h.  C.  69. 
7  and  8  W.  3.  c.  25.  s.  7.  has  provided  that  no  more 
than  one  voice  shall  be  admitted  for  the  same  house  or 
tenement* 

If  two  joint  tenants  agree  to  part  their  lands,  and  Tentnitiu: 
hold  them  in  severalty,  they  are  no  longer  joint  tenants;  ^j^ico^ 
for  they  have  then  no  joint-interest  in  the  whole,  but  185. 
only  a  several  interest  respectively  in  the  several  parts,  ^9^  ^ 
and  they  may  each  vote  for  county  members  if  their 
interest  amounts  to  40  s.  per  annum. 

Ckrgy. 

From  the  12  Anne,  taken  with  the  prior  act,  (10  Ann.  derey. 
c.  23.)  it  is  clear  that  the  legislature  then  considered  the  H.  c.  77. 
right  of  voting  in  parsons  and  vicars  coming  to  lands, 
rents,  tithes,  &c.  by  presentation  lo  a  benefice,  to  be  clear 
and  undisputed.     Vid.  post. 

Offices. 

The  statute  of  H.6th,  requires  voters  to  have  a  quali-  No  rote  for 

fication  in  "  free  lands  or  tenements  to  the  value  of  forty  *JJ.nt!!J|^ 

shillings  by  the  year."     By  the  18  G.  2.  c.  18.  s.  3.  no  if  not  atsc«i. 

person  shall  vote  for  the  eleclin::^  of  a  knight  or  knights  of  lamMax 

the  shire,  "  in  respect  or  in  rightof  any  messuages,  lands,  t***'^* 

or  tenements,"  which  have  not  been  assessed  to  sume  aid,  fore. 

*  Such  equitable  purchaser  would  not  be  entitled  to  Tote,  unless  he  had 
been  12  nioiuh^i  in  poss(**sion,  or  in  the  receipt  of  tbr  rrntt  and  pro6isof  the 
same  above  12  calendar  moitt!:?,  nitd  Lad  beeu  rated  to  the  laud  tax  six 
months  bclore.     18  G.  2.  c.  18.  s.  5. 
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^ect.  4.  granted  by  a  land  tax,  twelve  calendar  months*  next  be* 
fore  such  election.  The  Word  tenementy  though  in  its 
;bi.  Com.  &  vulgar  acceptation  it  is  applied  to  ^*  houses  ^d  other 
B.C.4S.  buildings,''  yet  in  its  original  and  proper  legal  sense,  it 
signifies  every  thing  that  may  be  holden,  provided  it  be 
of  a  permanent  nature ;  whether  it  be  of  a  substantial  and 
sensible,  or  of  an  unsubstantial  ideal  kind. 

Foranoffice  Henry  CoUingwood  Selby  voted  for  the  ofiice  of  the 
bad,  if  no  clerk  of  the  peace  for  Middlesex.  *'  He  was  assessed  for 
land  annex-  his  office  of  clerk  of  the  peace  for  the  county  of  Middlesex, 
5*Peck!  99  ^«  1200.  per  annum,  £.  55. ;  the  committee  determined  " 
95.  that  H.  C.  Selby  not  having  freehold  interest  in  house  or 

land  in  right  of  his  office,  is  a  bad  vote. 

H.  C.4M^  Persons  holding  offices  in  fee,  or  for  life,  whether  they 
concern  Ian  !s  or  not,  are  said  to  have  a  freehold  therein, 
and  being  duly  rated  to  the  land  tax,  are  entitled  to  vote 
at  the  elections  of  knights  of  the  shire. 

Schoolmasters  and  parish  clerks  generally  hold  their 
Schoolmai-  places  for  life.  Hence  schoolmasters  and  parish  clerks 
**sh  *lCTks*'  seised  of  land  by  virtue  of  their  offices,  are  usually  admit- 
may  vote  in  ted  to  vote,  and  curates  also  if  they  enjoy  perpetual 
oicc°  but  curacies  and  derive  their  salary  out  of  freehold  land,  have 
not  curates,  a  good  right  to  vote.    See  this  subject  more  at  large  iu 

unless  li-  l  i     ^  ^ 

censed.        cnap.  on  ciectors,  post. 

H.C  80. 

Schooitnas-  By  the  Bedfordshire  committee,  the  masters  of  public 
h '  "?h^  schools  were  always  presumed  to  have  estates  for  life, 
estate  for      unless  the  contrary  appeared  from  the  nature  of  their 

life 

Ibid,  (o.)     appointment. 

IB  G.  2.  c.  The  Stat.  18  G.  2.  does  not  extend  to  any  person  who 
101. s. 3.      becomes  en  titd  to  lands  "by  promotion  to  an  office 

*  Tbitterm  is  reduced  to  6  mmths  in  counties,  by  20  0.  3.  c.  17.  s.  1.  but 
twelre  months  still  seem  necessarj  in  cities  and  towns  being  conniies. — 2 
Peck.  63.  90. 
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within  twelve  calendar  months  next  before  such  dec-     8«ct  4. 
tioB,**  where  the  predecessor  has  been  rated  within  two  '      '      ^ 
years.    , 

John  Copptngeff  sub-register  of  the  court  of  chancery.  Sab  ragitter 
This  office  has  no  land  or  salary  arising  from  land  at-  cbanotrr, 
tached  to  it,  nor  any  house  except  for  the  business  of  the  ^^  ^^ 
office.  The  emoluments  entirely  arise  from  fees  paid  by 
the  suitors  of  the  court.    The  counsel  for  the  petitioner 
understanding  the  committee  to  have  determined,  that  a 
seat  connected  with  an  office  (the  profits  consisting  of 
fees  onfy)  does  not  sufficiently  give  to  the  office  the  ^ji^g^ 
nature  of  real  property,  gave  up  this  vote,  and  it  was 
declared  bad. 

If  an  office  be  granted  to  a  man  to  have  and  enjoy  QfBce  dm* 
$0  long  as  he  shall  behave  himself  well  in  it;  the  grantee  ■"8  8^ 
hath  an  estate  of  freehold  in  the  office;  for  since  nothing  good  rote! 
bnt  bis  misbehaviour  can  determine  his  interest,  no  man  nn^V^^' 
can  prefix  a  shorter  time  than  his  life,  since  it  must  be  bis  and  Offi. 
own  act,  (which  the  law  does  not  presume  to  foresee,)  **"'  ^  ^ 
which  only  can  make  his  estate  of  shorter  continuance 
than  his  life. 

jissessments. 

No  person  can  vote  unless  his  freehold  has  been  assess-  ts  G.  t.  c. 
cd  **  towards  some  aid  granted  or  to  be  granted  to  his  ^^q  ^' 
majesty,  his  heirs,  or  successors,  by  a  land  tax  in  Great  vr,  s.'i" 
Britain^  six  months  before  such  election.*'  90^*^^*  ^ 

The  most  obvious  construction  is,  that  the  computation  .TOoug.ssi. 

Sim  6S 

is  to  b?  from  the  day  when  the  voter  takes  his  oaih  and 
gives  his  vote. 

This  act  not  to  extend,  with  respect  to  rating  and  20G.3.  c. 
assessing,  to  annuities,  or  fee  farm  rents  {duly  registered)  17. ».  2. 

issuing  out  of  lands  rated  or  assessed  as  therein  directed.*  37,  89,  and' 

113. 

*  For  fvrther  on  tliis  tit.  lee  chap,  oo  electors,  post,  Sd  part. 
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Sect  4.  A  person  becoming  entitled  by  descent,  marriage^  mar- 
Whcnpos-  ""'^g^  settlement,  devise  or  promotion  to  a  benefice  or 
seated  by  office,  within  twelve  months  before  such  election,  may 
&r?ra^'  vote,  provided  his  qualification  has  been  assessed  to  the 
•cased  with-  land  tax,  in  the  name  of  his  predecessor,  within  two 

goodf         years  before  such  election^ 
so  o.  1.  c 

so  G.  3.  c.       -^^y  P^^^on  (whose  vote  is  not  objectionable  on  ojbher 

S5.  a.  1.       accounts)  may  vote,  although  the  name  of  tenant  is  not 

inserted  in  the  form  prescribed  by  the  statute.* 

jjl^  ^  f^  He  may  also  vote  if  the  tenant's  name  is  in  the  assess* 
ment  and  his  own  not, 

m 

If  owner  or       In  the  ilf/(M/eser  case,  1804,  the  following  rule  was 
tenant  beon  entered  On  their  minutes, "  that  if  either  the  name  of  the 

itsaeaamontf 

Tote  good,    owner,  as  owner,  or  that  of  the  occupier,  as  occupier  of 
f  Peck.  65.  j|jg  freehold  vote  \  for,  appears  rightly  upon  the  assess- 
ment ;  that  is,  if  either  be  right,  though  the  other  be 
wrong,  such  voter  shall  be  deemed  rightly  assessed." 

If  nuatale.  Upon  a  suggestion  that  there  was  a  clerical  mistake 

original  in  the  duplicate  left  with  the  clerk  of  the  peace,  the  Bed- 

prodaoed.  fordshire  committee  as  before  stated,  allowed  the  assessor 

H.  C.  129.  ^Q  produce  the  original  rate  to  prove  the  mistake. 

%  Peck  68.  Where  the  name  in  the  original  assessment  and  in  the 
duplicate  copy,  differed,  the  committee  determined  to 
abide  by  that  in  which  the  name  of  the  voter  was 
rightly  spelt. 

Where  land  J.  T.'s  freehold  consisted  of  land  and  houses*    It  was 

and  land**'  ^^  custom  of  the  parish  to  assess  land  only,  and  his  land 

only  aaseas-  was  neither  worth,  nor  assessed  at  forty  shillings  a  year, 

good°^*  but  with  his  houses  it  was  of  more  value.     His  vote  was 

H.  C.  133.  held  good. 

*  For  a  form  of  asfefsmentf  vid.  appendix,  p.  zxi^ 
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William  Paine,  the  owner  of  a  freehold,  was  rejected,     S«ct  4. 
because  the  assessment  was  of  Jane  Sloper,  owner,  and  ^  cis^' 
fVilliam  Painej  tenant^  he  being  so  at  the  time  of  the  2ded.p.:no 
assessment  made.* 

Two  schoolmasters  voted,  each  for  land  and  tythe.  Vote  good, 
where  the  estate  was  assessed  under  the  name  of "  charity  ^*  * 

laod^' 

J,  R.  was  one  of  two  joint-tenants  of  the  freehold.  Wli«'«<»ft 

*'  joint  tenant 

In  the  assessment,  the  other  was  assessed  as  the  pro-  was  asfew. 
prietor  of  the  estate  for  which  /.  jR.  voted.    His  vote  pfj^o^^te 
was  disallowed.  .  of  other 

bad. 
Middx.  % 

Assessment  in  the  name  of  one  joint-tenant  as  occu-  o*2\»ott- 
pier.bad.  pier,  Ud. 

^  Ibid. 

It  was  determined,   both   in   the    Bedfordshire  and  h.  C.  139« 
Cricklade  cases,  that  if  one  joint-tenant  is  named  in  the 
rate,  his  vote  shall  be  received ;  but  he  who  is  not  rated, 
shall  have  no  vote. 

The  third  section  of  20  G.  3.  c.  17.  states,  if  any  per-  if  occnpier 
son  or  persons  (renting  or  holding,  or  occupying  any  ^oW«*.»"d« 
messuages,  tenements,  &c.)  shall  hold  lands,  tenements,  to  different 
&c.  belonging  to  different  owners,  "  the  same  shall  be  {hJ^^IljJiii 
distinctly  rated  and  assessed  in  such  assessments,  that  the  be  distinct- 
proportion  of  the  land-tax  to  be  paid  by  each  separate  fbjS!  1^9^ 
owner  or  proprietor  respectively,  may   be  known  and 
ascertained."    These  words  evidently  relate  only  to  cases 
where  the  same  tenant   rents   premises  from  different 
landlords,  and  then  the  property  of  each  landlord  shall 
be  distinctly  rated. 

*  I  should  conceive  this  to  be  by  no  means  a  general  role,  fur  it  might  so 
happen  that  between  the  assessment  and  the  deciion,  he  who»  at  the  lime 
of  assessment,  was  in  fact  only  the  tenant,  may,  before  the  election,  by 
descent,  mirriage,  &c.  become  the  owner  and  be  qualitied  to  vote  as  such 
owner,  and  his  tote  would  unquestionably  be  good. — £d. 
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^  S«ct.  4. 

If  variancey 
party  must 
justify,  who 
sopports 
▼aliditj. 
Middx.  S(. 
Peck.  67. 

If  no  ezpla- 
natorj  evi- 
dence by 
mbMenor  or 
collector^ 
TOte  bad. 
Ibid. 


Variance  in  Poll  and  Assessment. 

The  committee  determined, ''  that  where  the  christiaa 
name  of  a  voter  varies  on  the  poll  and  on  the  assessment 
books,  the  party  who  supports  the  validity  of  the  vote 
shall  be  called  upon  to  justify  such  variation." 

Where  no  explanatory  evidence  was  given,  the  vote 
was  declared  bad;  in  some  cases  the  variation  was  justi* 
fied  by  calling  the  assessor  or  collector  of  the  land-tax 
to  declare  that  the  voter  was  the  person  whom  they  had 
actually  meant  to  assess^  and  that  they  had  mistaken  bis 
name. 


If  toroamet       With  regard  to  surnames  which  varied  on  the  poll 

iranr  in  poll  and  in  the  assessment,  the  committee  gave  their  opinion 

meni.  upon  each  particular  case,  and  whether  they  should  be 

^^'^  considered  as  different  names,  or  the  same  differently 

spelt,  and  taken  down  by  the  poll-clerk  according  to 

his  apprehension  of  it  as  it  was  pronounced  to  him  by 

the  voter.* 


Contra  f 
Lod.  516. 
Middx.  f. 
Feck.  68. 


Where  ano- 
ther person 
assessed  as 
owner,  jet 
the  tenant 
properly 
rated,  title 
of  voter 
most  be 
prored. 
Ibid.  68,69. 


Thomas  Francis  Jennings ;  in  the  assessment  Thomas 
Jennings.  The  committee  required  proof  that  the  person 
named  in  the  assessment  was  the  voter. 

In  cases  where  the  estate  voted  for  was  in  fact  rated  in 
the  name  of  the  tenant  given  in  at  the  poll,  some  other 
person  was  assessed  as  the  owner  of  it ;  the  committee 
made  a  rule,  that  the  title  of  the  voter  should  be  proved. 
This  rule  was  first  adopted  in  the  case  of  William  Bidn 
dulph,  who  had  voted  for  premises  assessed  in  the  name 
of  the  coopers  company,  as  proprietors. 


Middx.  Where  there  was  no  proprietor  assessed,   and   the 

30G  3^*     occupier  on  the  poll  and  on  the  assessment  were  the  same, 
35.  no  further  evidence  was  required. 


*  If  they  are  pronounced  alike,  they  would  be  considered  as  the  same 
name,  although  differently  spelt. — See  t  Feck.  52  ante.  p. 
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Where  the  name  of  the  proprietor  on  the  poll  and  on     Sect  4. 
the  assessment  was  the  same,  and  the  name  of  the  tenant  jj^.^  '^""^ 
differed  ;  no  further  evidence  was  required. 

Where  no  proprietor  was  assessed,  and  the  occupier*s  if.no  pro- 
ciristian  name  was  omitted,  or  put  with  initials  only,  MMd'aod 
evidence  was  required  to  show  that  the  christian  name  of  '>cco|M»'i 
the  occupier  assessedy  was  the  same  with  that  of  the  occu-  name  Ttri- 
pier  on  the  poll.    But  if  the  name  was  at  full  length  on  J^^'j^redf 
the  assessment,  and  put  with  initials  on  the  poll,  no  expla-  Middz. 

I     1  I  Peck.  70* 

nation  was  held  necessary*  j^^^ 

Voter  on  the  poll  voted  as  ''  master  of  the  charter-  Where  not 
bouse."    He  was  not  assessed  for  his  office,  but  for  a  'SoTbut* 
house,  which  he  held  by  virtue  of  his  office :  and  he  had  f<^r  house, 
redeemed  the  land-tax  in  respect  of  that  house  some  time  und-tax 
before  the  election.    The  committee,  after  some  delibe-  adeemed, 

vote  ffood* 

ration,  determined, ''  that  IV.  Ramsden  having  described  Middx.  f.' 
himself  as  master  of  the  charter-house,  on  the  poll;  and  J**ck.  7f. 
it  being  shewn  that  the  land  tax  of  his  house  was  re- 
deemed, is  a  good  vote." 

19th  March,  T.  L. ;  nature  of  freehold  on  the  poll,  Middx. «. 
**  ground  ;"  assessed  for  a  house.    The  committee  dis-  ^^^^*  ^^'  • 
allowed  the  vote. 

The  assessment  did  not  distinguish  what  the  nature  of  Sed  contra 
the  property  was ;  as  whether  it  consisted  of  house  or  ^*'*^*  ■*" 

t      I       J  ^  seMiDeiit 

land,  8cc.  The  assessor  was  asked,  whether  it  was  not  did  not  dis* 
a  house;  but  the  committee  would  not  permit  the  ques-  JlUfu^eof  * 
tion  to  be  put  to  him.    The  vote  was  determined  to  the  pro- 

^  good.  Vi^eck.  7$ 

Occupier  on  the  poll,  "  John  Gibsoit,*  occupiers  as-  if  occnpicr, 
sessed,  "  Prior  and  Co."     A  witness  proved,  that  John  "^^^^'^d  at 

/-!.,  «    1  T*         1  on'ofaC<>. 

wbson  was  one  or  the  partners.     But  the  committee  without 
held  the  assessment  to  be  insufficient,  and  the  vote  to  »P*^*^'r>''"g 

'  bis  naror^ 

be  bad*  vote  bud. 

S  Peck.  7S. 
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Sect.  4.         The  committee  detenniQedy  that  *'  do  proof  whatever 
'    ^'  -      *'  of  the  actual  value  of  the  freehold  could  arise  from 

BookB  of 

Msessment  ''  entries  on  the  books  of  assessment/'  The  same  deter- 
▼•lue*^^*^^   mination  took  place  in  several  other  cases. 

If  aaiesied  *  James  Crouch.  In  thatcopy  of  the  rate  which  was  given 
in  dopiicate  to  the  clerk  of  the  peace,  and  by  which  the  court  pro- 
in  copy  of  ceeded,  he  did  not  appear  to  be  assessed ;  but  in  one  of 
me^Tote  ^hg  duplicates  in  the  hands  of  the  commissioners  of  the 
t  Lad.  5f7.  land  tax  he  Was  so.  It  was  contended  that  all  the  dupli- 
cates of  the  assessments  were  equally  authentic. 

Where  25th  February,  John  Williams  in  the  original  assess- 

name  in  on-  mgnt  jjg^^  Jifj^,  fVilliams&n,  in  one  of  the  copies  delivered 
mentand  out  by  the  clerk  of  the  peace,  the  same  appeared  in  an- 
edlb^tright  oihevRev. Mr.  Williams.  By  stat.  20 G. 3.  c.  17.  s.  13. 
in  copies,  every  copy  so  made  out  is  evidence.  The  committee  de- 
cvidence.  termined  to  abide  by  that  in  which  the  voter  was  rightly 
Bat  proof  named.  It  was  also  agreed,  that  it  was  incumbent  on  the 
must  begiv-  party  who  supported  the  vote  to  call  the  assessor  to  prove 
en  by  per-    ^q<^  [j^  meant  to  assess  John  Williams,  by  the  name  of 

tons  sup-l  '      '* 

porting  the   the  Rev.  Mr,  Williams. 

-vote. 

S  Feck.  6n« 

Sittiation  of  Freelwld. 

f7  Joum.         The  voter  must  describe  where  his  freehold  is  situated, 

S'^'tion    f  ^^^^  ^^^^  respect  to  county  and  parish  ;  and  if  it  differ 

Dreebold.       from  the  situation  in  the  assessment,  the  vote  will  not 

be  allowed,  unless  it  be  explained: — Oxfordshire,  8th 

April,  1755«    The  house  refused  evidence  to  shew,  that 

a  voter  had  a  freehold  in  a  different  hundred  from  that  in 

which  he  had  described  it  to  be  at  the  poll. 

Gloucestei^       The  Gloucestershire  committee  held  it  to  be  necessary 
'*'       '    for  every  freeholder,  when  he  polls,  to  give  in  the  name 
of  the  parish,  hamlet,  township,  tithing,  or  place  in  which 
his  freehold  was  situate.  * 

•  They  also  further  resolved,  that  the  word  "  hundred  "  should  not  be  in- 
serted before  the  word  **  parish,"  on  accuont  of  the  inipossibilitv  of  fiDdhig 
out  any  particular  freehold  in  large  parishes.    Clouccsterihire,  140. 
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Middksexy  1 804.     John  Nixon  gave  iD>  as  the  situation     Sect.  4. 
of  his  freehold,  "  Collinst-court^  WappiMg^    Collins's*  zT^Tsr^ 
court  appeared  to  be  in  Shadttell.    The  committee  de-  Miadeacnpl 
clared  the  vote  to  be  bad.  ^^^^^  «*«- 

Middlesex,  1804.     Richard  Lloyd,  gave  as  the  situa-  t  Peck.  54. 
tion  of  his  freehold,  "  St.  Giles:*    The  committee  deter-  J^ee'oft^ 
mined,  that  the  name  of  the  parish,  without  a  more  ciScatkm 
particular  local  description,  is  not  sufficient,  within  the  m^umjT 
metropolis.  The  committee  was  afterwards  applied  to  on  Strntingonlj 

*  i  ■  *  a  pansb  in 

the  part  of  the  petitioner  to  rescmd  the  resolution.  This  roetropolit 
however,  they  refused  to  do,  but  relaxed  it,  where  the  **«'»®c»*^''^- 
freehold  consisted  of  land. 

David  Cadell  described  his  freehold,  a  house  in  the  s.  C.  n, 

liberty  of  the  Rolls,  which  formed  a  small  part  of  the  Bot  a  mtiSi 

parish  of  St.  Dunstan\  containing  about  350  houses,  withma 

The  committee  held  this  description  sufficient.  P^^ih  suffi* 

cicnt. 

John  Cross  described  his  freehold  to  be  in  ^*  John-'  jpccL  55. 
street.  Sepulchre,*'  whereas  it  was  in  St.  John-street ;  his 
vote  was  holden  good. 

* 

John  Hitchins.    Situation  of  freehold,  "  Greetifield'  si,mj|j,„ 
street,  fVhitechapel."   Part  of  the  street  is  in  Whitechapel,  dcjcribcd 
and  part  in  Mile  End  Old  Tozm.    This  property  was  in  puUr^namc 
fact  in  the  latter,  but  very  near  TVlntechapel ;  it  appeared  ofthcftreet. 
that  the  whole  street  is  more  generally  and  popularly 
called  Greenfield-street,  Whitechapel;  that  the  premises 
were  assessed  in  Mile  End;  and  that  a  mark  was  made 
in  the  street  at  the  division   between  Mile  End  and 
fVhitechapel.     In  support  of  the  vote  it  was  contended, 
that  the  popular  description  was  even  better  than  the 
legal  description.     On  the  other  side,  it  was  said,  that 
the  legal  description  was  necessary  in  order  to  satisfy  the 
terms  of  tlie  oath.    The  committee  determined  the  vote 
to  be  good. 

M 
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Sect  4.  Mark  Burr.  Situation  of  freehold^  *^  UxbridgeJ* 
^  "^"T^  Uxbridge  is  a  township  of  the  parish  of  Hillingdon ; 
assessed  separately  to  the  land  tax,  and  the  poor*8  rate. 
Part  of  the  principal  street  of  Uxbridge  rans  into  the 
township  of  Hillingdon ;  this  part,  when  it  is  necessary  to 
distinguish,  is  called  Hillingdon''end ;  but  in  common 
language,  it  is  spoken  of  as  part  of  Uxbridge.  The  pre- 
mises, for  which  the  voter  had  voted,  were  situated  in  the 
township  of  Hillingdon :  but  the  committee  considered 
the  description  to  be  sufficient. 

«  Led.  510.  Bedfordshire^  1785.    Henry  Belfield  voted  for  a  free- 

Freelioid  hold  in  his  own  occupation, ''  in  the  parish  of  Studham,* 

two  oouQ.  which  lies  part  in  Hertfordshire,  and  part  in  Bedford^ 

titB,thewi''  shire,  in  both  of  which  the  voter  had  land.    That  w'hicli 

that  m  die  ^^  occupied  himself  lay  in  HertfordJure,  that  in  Bed'^ 

coontf  be-  f^^^^^^  w^  1^^  •  ^^^  ^ote  was  holden  bad.  *    As  was 

ing  given  m  also  that  of  another  voter,  who  voted  under  the  same 

^te  imd.     circumstances,  who  having  land  in  Caddington  parish,  in 

the  hundred  of  Flitt,  laying  in  both  counties,  named  the 

tenant  who  rented  his  land  in  Hertfordshire. 

find.  416.  Bedfordshire,  1786.  ThomcLs  Lane  voted  for  land  in 
Voter  giv-  Barton  parish.  His  freehold  lay  in  tlie  adjoining  parish 
pariib,  iiH  of  Higham  Gobian,  and  was  assessed  there.  The  voter's 
howew'  house  was  very  near  Barton ;  letters  were  directed  to 
near  the  the  tenant,  who  occupied  it,  at  Barton  turnpike;  and  his 
may  bethe*  family  Went  to  Barton  church.  The  vote  was  determined 

proper  one.    ^q  Jj^  jj^d. 

If  variance  ^7^^  ^^  February.  W.  F.  Green.  Situation  of  freehold 
explained  on  the  poU,  '*  Edgware ;"  assessed  in  Kendon.  The  vote 
tiie^wo  *"*    was  declared  bad. 

places  ad- 
joiUf  and 

•onetimef         5th  March.  James  Harding.  Situation  of  freehold,  on 

called  by 

^  Bed  qrjery,  if  he  had  given  in  "  self  aod  others  "  as  the  occupiers,  vid. 
Bedford  case,  post.  p.  158. 


CH4P.L]  FOR  COUNTIES.  158 

thepoW,^  Gray^slnn-lane;'*  a^BsessedinChad^sRow.Chsid^s     Sect  4. 
Row  is  a  continuation  of  Gray's  Inn-Iane^and  is  sometimes  ^    ''""^ 
called  by  the  same  name.    The  vote  was  allowed.  name,  tom 

food, 
bid. 

March .    Thomas  Baxter,  Sitaation  of  freehold,  ^  White-  If  places 

chapel,  High-street ;   the  road  is  a  continuation  of  the  ^"IJ^jJ^'cJjJt 

street,  but  it  is  numbered  separately,  and  riever  called  by  ed  bj  aam* 

9ame  name.  The  committee  declared  the  vote  to  be  bad.  badT'  ^^^ 

Ibid. 

20th  March.   Lawrence  Colson,  Situation  of  freehold,  Where  ad- 
**  Chandos-street]**  assessed  in  Ship  Yard.  There  are  only  dJJ^  <iii^' 
three  houses  in  this  yard,  which  goes  out  of  Chandos-street,  ^J  •»»« 
They  are  seldom  called  by  the  name  of  Ship  Yard,  but  good.' 
generally  Chandos-street.    The  vote  was  allowed.  ^^**** 

18th  April.     John  Roberts,     Situation  of  freehold.  If  in  ham-' 
**  Harrow ;"  assessed  in  Pinner,  which  is  a  hamlet  of  the  }-po^*pi^h 
parish  o(  Harrow,  but  maintains  its  own  poor  separately  i  >nd  attesp- 
has  a  separate  ballot  for  the  militia,  separate  church-  geJerSiw, 
wardens,  and  a  separate  land  tax  assessment.    The  com-  ^^.^* 
mittee  declared  the  vote  to  be  bad. 


Not  duly  Assessed, 
The  voter  must  be  duly  assessed. 


In  the  case  of  John  Dell,  no  assessment,  either  of  the  ^^^  named 

voter  or  tenant,  was  found.     It  was  proposed  to  prove  ment,  rote 

the  freeholder  assessed  by  putting  in  the  receipts  given  aUhoo^hr 

to  the  tenant  of  the  land,  who  had  actually  paid  the  rate;  ceipu  had 

but  the  committee  decided  this  was  not  sufficient  evi-  j,-  ^SI][^^ 

dence  to  establish  the  assessment.*  Middx.2. 

Peck.7S. 

Rev.  W,  Aubrey  Phelps,  In  the  assessment,  '*  the  vicar  ir  assessed 
of  Stanwell,"  was   named  proprietor  of  the  freehold,  g^^f^^^J 

*  But  it  woald  have  been  sufficient,  if  he  could  have  proved  that  his  narot 
had  been  ixaudalentl^  or  improperly  omitted.     23  G.  3j  c.  17,  s.  11. 

Ms 
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Sect.  4.  ^hich  was  ccmsidered  as  a  safficient  assessment  in  the 
iu  Ticar,  name  of  the  proprietor ;  the  voter  being  proved  to  be 
▼otc  good,    the  vicar. 

S  Peck.  74. 


2  Lud.  btf. 
Oceupiert 
<feicnbed 
at  S.  "  and 
others,"  S. 
not  being 
in  fact,  the 
occupier; 
hoiden, 
that*  **  and 
otliersr* 
woald  per- 
mit the  ro- 
tors to  sliew 
the  r«al  oc- 
eupiert 

TOte  good. 


Bedfordshire,  1785.  George  Martin  voted  for  a  free- 
hold at  Eaton  Socan,  in  the  occupation  of  Shefford,  an^ 
others  :  on  the  assessment  the  occupier  himself.  The  ob- 
jection was  supported  by  evidence^  that  no  person  of  the 
name  of  Sheffbrd  lived  in  Eaton  Socon  ;  that  the  voter,  in 
discoursing  of  his  vote  after  the  election,  said^  he  had 
named  a  wrong  tenant  at  the  poll,  as  the  one  he  had  men- 
tioned held  an  estate  of  himjit  Keysoe,  and  not  at  Eaton. 
It  was  contended,  that  though  Sh^ord  was  not  the  tenant 
of  the  estate  voted  for,  yet  the  addition  of  **  and  others,'' 
in  describing  it,  would  enable  the  party  to  support  the 
votQ,  by  shewing  who  the  actual  tenants  were.  ^  The  vote 
VfJEis  hoiden  good. 


Midds.  2. 
Peck.  75. 


Owner's  name  in  the  tenant's  column,  he  being  occu- 
pier at  the  time,  Jind  stated  **  Ld."  (for  **  Landlord,^)  was 
a  good  vote. 


If  owner 
assessed  as 
occupier 
onljt  when 
another 
person  #as 
accupier, 
bad. 

Name  of 
wife  either 
as  occupier 
or  tenant, 
bad,  if  mar- 
ried more  " 
than  twelve 
months  at    - 
the  time  of 
clectioa, 
Middlesex, 
2  Peck.  76. 
Middx. 
Peck,  80. 


In  the  assessment, no  proprietor's  name,  but  the  voter's 
name  was  in  the  column  of  occupiers.  The  premises 
were  in  fact,  occupied  by  another ;  but  the  assessor  had 
named  the  voter  only,  because  he  had  always  received 
thie  land  tax  from  him.    Vote  held  bad. 

The  committee  determined,  ^*  that  the  name  of  the  wife 
^'  should  not  be  considered  as  sufficient  on  the  assess- 
**  ment  either  as  landlord  or  tenant ;  hnt  the  name  of  the 
^^  husband  shall  be  required  in  any  case  where  the  parties 
**  have  been  married  more  than  twelve  months,  previous 
'*  to  the  election." 

If  the  tenant  be  changed  between  the  making  the  as- 
sessment and  the  election ;  or  if  the  tenant  be  changed 
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between  the  times  of  making  and  allowing  the  assessment      ^^  ^* 
the  vote  is  good.  ^' 

Where  the  name  of  the  voter  was  inserted  in  the  ?■«■«»«[»* 
assessment  by  the  collectory  after  the  commissioners  had  nent  aft  a 
signed  it,  the  vote  was  deemed  had.  *d"b*  cS». 

miuiooeny 
bad. 

Land  Tax  Redeemed.  Middlesex, 

S  Peck.  80. 

Persons  claiming  to  vote  for  members  of  parliament^  If  land-tax 
for  lands  where  the  land  tax  is  redeemed,  shall  vote  with-  JJ  poJ^a^. 
out  being  compelled  to  shew  the  assessment, ''  upon  prov-  ed,  yox» 
**  ing  to  the  satisfaction  of  the  returning  officer,  on  oath  or  one  being 
''  o^A^rme,  that  such  land  tax  hath  at  an'yi^tme/>r6V2oi/«(^  4410^ 
''  to  such  election  been  redeemed  or  purchased."*  115.  a.  206. 

In  the  case  of  John  Atkinson,  28th  May,  where  the  con-  Jp^n  At- 
tract of  redemption  was  for  premises,  "belonging  to  a^Sedf* 
''  John  Atkinson  assessed  in  the  name  of  Richard  Atkih-  ^*,°i^J?*?" 
son"  and  it  was  contended  that  a  title  from  Richard  fond-tax 
Atkinson  to  the  voter  should  be  proved ;  it  was  argued  ^JJ^/"'' 
that  since  the  stat.  42  G.  3.  c.  1 16,  s.  200,  there  was  no  need  not 
necessity  of  shewing  any  connection  with  the  voter  on  the  from*Rich, 
poll,  and  the  proprietor  named  in  the  assessment,  that  Middx. «. 
statute  having    entirely  dispensed  with  the   proof  of  Copies  of 
assessment.    The  committee  held  the  vote  to  be  eood.     reg«^f  of 

°  contract 

good  eri* 

By  Stat.  42  G.  3.  c.  116.  s.  165,  every  copy  of  the  '[j;*5«- 
register  of  any  contract  made  in  pursuance  of  this  act,  Peck.  B7,* 
and  registered  according  to  the  directions  thereof,  with  ^  t^'* 
the  proper  officer  appointed  for  that  purpose,  which  shall  ' 

be  signed  by  him,  shall  be  allowed  in  all  courts  and 
places,  and  before  all  persons,  to  be  good  and  sufficient 
evidence  of  such  contract. 

*  At  what  elections  the  porchasers  of  unredeemed  land  tax,  have  a  right 
to  vole,  rid.  post*  in  the  chapter  on  electors*  3d  part 

A  person  who  has  been  excused  his  land  tax  through,  poverty  has  b€e» 
permitted  to  vote. 

Ms 
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Sect  4.  Thomas  Cave  came  to  his  freehold  by  devise,  within  a 

Vote  good,  y^^  before  the  election  :  he  was  not  assessed,  but  his 
tho'  mother  mother  was :  and  his  vote  was  held  good. 

assessed. 
IL  C.  14«. 

Splitting  Votes. 

AM  conrej.  jiU  conveyances  of  any  messuages,  lands,  tenements  or 
laiids  &c  hereditaments,  in  any  county,  city,  borough,  town  corpo- 
for  the  jmr-  rate,  port,  or  place,  in  order  to  multiply  voices,  or  to  split 
^yfug  ^^^  divide  the  interest  in  any  houses  or  lands,  among 
Toices  void,  several  persons,  to  enable  them  to  vote  at  elections  of 

7&8WS  • 

c.  25. 8. 7.  members  to  serve  in  parliament,  are  void,  *  and  of  none 
^  fi*«ir  effect,  and  that  no  more  than  one  single  voice  shall  be 
i  vol.  4/     admitted  to  one  and  the  same  house  or  tenement. 

S96't9, 
SSiSS. 

t  Peck.  No  person  shall  vote  in  respect  or  right  of  any  freehold 

H.'b.  3f  5.  estate  which  was  made  or  granted  to  him  fraudulently,  on 
J^naity  of   purpose  to  qualify  him  to  give  his  vote,  under  a  penalty 

-voter.  of  £  40. 

18  O.  S. 

SDimg.  '  In  the  case  of  Weymouth  and  Melcombe  Regis, 
l^tMof  3^  »/i/wc  1714,  the  votes  of  persons  who  had  enjoyed 
persons  set  their  estates  for  three  years,  were  set  aside  because  the 
their  estates  estates  had  been  at  first  acquired  for  the  sole  purpose  of 

were  at  first  a  Vote.')* 
granted  for 
tkejmrpote 

1  p*ij^sii  '^^  ^^^^  ^^  fixed  within  which,  previous  to  the  election. 
No  definite  the  conveyance  is  invalidated ;  but  the  committee  lay- 
wSchconI-'*  ^°S ^"  ^'*®  circumstances  together,  must  say,  whether,  if 
veyance  made  several  years,  or  only  one  day  before  the  election, 
ndidated'  ^^  ^^  ^^^  intefition  of  the  party  to  multiply  voices.    No 

^  Bat  grantee  may  hold  them  notwithstanding.  See  10  Ann.  c.  23.  s.  1. 
post. 

t  By  this  it  appears,  that  if  a  person  obtains  his  estate  on  purpose  to  qua^ 
Ufy  him  to  give  a  vote,  he  never  can  vote  in  respect  of  the  same*  though  he 
have  an  absolute  property  in  the  estate,  nor  is  he  bound  to  give  it  up  again  (o 
the  person  from,  whom  he  became  possessed  of  it,  in  order  to  qualify  him  tn 
vote ;  though  npon  his  death,  I  conceive,  his  heir  would  be  entiUed  to  volt 
in  right  of  such  property. — £d.    10  Ann.  c.  Sd»  s.  1. 
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length  of  time  protects  a  transaction  from  the  imputation,     Sect.  4. 
nor  is  it  proved  merely  from  its  being  recent.  iTr^ioo^ 

In  construing  this  act,  it  seems  to  be  the  safest  way  Every 
that  every  transaction,  by  which  a  larger  estate  shall  be  S^'until** 
divided  into  smaller  ones,  should  be  considered  sinirly  contrary 
by  itself,  and  under  its  own  circumstances ;  and  that  it  h.  C.  io3. 
shall  be  presumed  to  have  been  a  fair  and  bondjide  one, 
notii  the  contrary  is  proved. 

These  provisions  are  only  declaratory  of  the  common  If  grant 
law,  by  which,  wherever  a  person  made  a  fraudulent  grantee 
errant  of  land  to  create  a  vote,  the  erantee  might  either  ra*y  ^^k® 

"  '  o  o  possession 

take  possession  of  the  land,  or  recover  the  profits  fr6m  or  h;oover 

Producing  Title  Deeds. 

From  the  subsequent  authorities  it  has  been  inferred, 
that  the  voter,  if  required,  must  produce  his  title  deeds,  f 

A  notice  was  proved  to  have  been  served  on  Morse,  to  Evldenci* 
produce  his  lease,  and  a  copy  of  the  lease,  signed  and  of  vot^'w 
allowed  to  be  such  by  him,  was  offered  in  evidence  ;  this  ten^^V 

1  Peck.210* 

also  was  objected  to;  but  the  committee  determined, 
"  that  Morse  not  having  produced  the  deed  after  notice, 
his  declaration,  (i.  e.  his  acknowledgment  of  the  copy,) 
shall  be  received  in  evidence." 

Joseph  Drewe.  a  freeholder,  voted  for  the  petitioners.  If  they  b« 

1  •  111  •  m  ,111    withlield 

and  was  rejected  by  the  returning  officer,  because  he  had  from  voter 
not  his  title  deeds  ready  to  produce.    The  committee  re-  f?  P*"*!®"' 

•'         »  his  voting* 

cei  ved  the  evidence,  and  added  the  vote  to  the  poll  for  the  he  may  vote 
petitioners.     N.  B.— His  father  had  withheld  the  deeds  "^^^j^^g 

notice  to 
*  With  respect  to  persons  voting  in  right  of  rents,  tithes,  &&  or  chambers   produce 

io  the  IniM  of  Court,  and  masters  io  chancery,  &c  vid.  2  Peck.  87, 93, 95,   ^^^^^' 
109, 115,  and  post  chap,  on  electors. 

t  The  voter  must  satisfy  the  returning  ofiicer  that  he  is  a  freeholder ;  but 
if  he  is  willing  to  take  the  oath  required,  quere  if  the  rettiming  ofiicer 
would  be  justified  in  refusing  to  admit  him  to  poll,  because  he  did  not 
produce  his  title  deeds. — Kd. 

M4 


163^  PROCEEDINGS  AT  ELECTIONS     [Part  IL 

Sect.  4.     from  the  voter;  and  had  not  restored  them  till  after  the 

iPeciTsio.  ^^^^^'^'^-  ^^^  ^^^  HeyuH)od*s  observations  on  the 
574-6.         Downton  case.  post.  364. 

H.B.301. 

Annuities. 
For  annui-       jj^  person  to  vote  in  respect  of  anv  annuity  or  rent 

ties  granted  *    .        .  .       r  il     l    u     i      j  T 

before  1763  chargey^  issumg  out  or  Ireehold  lands  or  tenements^ 
muft^bc  en  (g^'s^^^^  before  1st  June^  1763,)  unless  a  certificate,  upon 
tcred  i«  oath,  shall  have  been  entered  with  the  clerk  of  the  peace, 
fwre  dec. "  twelve  calendar  months  before  the  first  day  of  the  election, 
lion.  The  form  of  the  certificate  set  out,  3  G.  3.  c.  24.  s.  1. 

If  bTrigiit  If  the  annuity  or  rent-charge  shall  come  to  the  voter, 
ioiHthiii'.  "  by  descent,  marriage,  marriage-settlement,  or  devise,  or 
i« months,  presentation  to  a  benefice,  or  promotion  to  an  office, 
most  be  en.  within  twclvc  Calendar  months  next  before  such  election 
iat1?aj^o7*  respectively,"  the  certificate  (of  which  a  form  is  given) 
election.  must  be  entered  with  the  clerk  of  the  peace  before  the 
c.  J4.  L  2.  T^''*^  ^^.y  ^^  ^"^b  election.t 

H.  C,  155.  Mr.  Luders  has  observed,  that  the  regulations  of  this 
act  (3  G.  3.  c.  24.)  do  not  seem  to  have  been  intended 
for  annuities  annexed  to  offices ;  therefore  an  annuity  in 
lieu  of  tythes  need  not  to  be  registered. 

Personal  Disqualification  of  Electors. 
Aliens  can-      rpj^g  common  law  considers  an  alien  as  incapacitated  to 

not  Tote.  * 

vote,  not  merely  because  he  cannot  hold  the  requisite 
qualification  in  land,  but  because  he  labours  under  a  per- 
sonal incapacity ;  in  consequence,  an  alien  cannot  be 
elected  or  appointed  to  any  public  office  whatever;  nor 
can  he  vote  at  any  election  of  members  to  serve  in  par- 
liament, whether  the  right  of  election  be  vested  in  the 

*  The  registration  of  the  annuity  and  assessment  of  the  land  most  be 
proved  by  the  party  supporting  the  vote. — 9  Peck.  81>  85. 

t  Vid  further  on  this  stat.  chap,  on  electors^  post  titt  annoitiet. 
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owoers  of  land,  in   persons  locally  resident  within  a     Sect*  4. 
certain  district,  or  in  any  other  classes  of  voters.  ,  iTrT'ITr' 

An  alien  bom,  who  has  obtained,  ex-donatioue  regis,  Deniwn 
letters  patent  to  make  him  a  British  subject,  is  termed  ^  ^^^®' 
a  denizen.    He  may  take  lands  by  devise  or  purchase,  sit  in  p«r- 
but  not  by  inheritance ;  and  may  vole  (when  qualified  £^^^ 
in  other  respects)  at  the  election  of  members  to  serve  in 
parliament. 

28th  May.     Anthony  Barbfe.     Objection,  "alien.*'  if^oterbe 

The  chief  clerk  of  the  alien  oflSce  produced  the  returns  proved  to 

made  by  the  aliens  at  the  different  police  offices,  under  an  aiienrH* 

the  alien  act.  This  was  admitted  to  be  sufficient  evidence  ^^^^ 

of  hi9  being  at  that  time  a  foreigner ;  and  no  proof  being  beto  nttu- 

given  that  he  had  since  been  naturalized,  his  vote  was  ^iH^^^ 

declared  bad.  to  Totd. 

«  Peck.118. 

Naturalixaiion  cannot  be  performed  but  by  act  of  Most  be  by 
parliament ;  for  by  this  an  alien  is  put  in  exactly  the  same  iS^nent!*'" 
state  as  if  he  had   been  bom  in  the  king's  allegiance,  1  Bl.  Com. 
except  that  he  cannot  sit  in  parliament.  i^^  ^3 

W.  S.  c.  %,^ 

Every  forei^  seaman  is, by  the  13  G.  2.  c.3.  naturaliz-  1*^"^*^ 
ed  ipso  facto,  who,  in  time  of  war,  serves  two  years  on  H.C.159. 
board  an  English  ship,  by  virtue  of  the  king's  proclama- 
tion ;  and  all  foreign  protestants  and  jews  residing  seven 
years  in  any  of  the  American  colonies,  without  being 
absent  two  months  at  a  time ;  and  all  foreign  protestants 
serving  two  years  in  a  military  capacity  there,  or,  being 
three  years  employed  in  the  whale  fishery,  without  after- 
wards absenting  themselves  from  the  king's  dominions  for 
more  than  one  year,  (except  those  disabled  by  the  46.2. 
c.  21.)  shall  be,  upon  taking  the  oaths  of  allegiance  and 
abjuration,  (or,  in  some  cases,  making  an  affirmation  to 
the  same  effect,)  naturalized,  and  privileged  to  vote.* 

*  If  the  Toter  cannot  understand  the  oaths  in  English,  it  seems  Uiey  shonid 
be  adininisteied  in  a  language  which  he  docs  understaod.  U.  Ct  300  vid.  nuXe, 
p.  113. 
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Sect.  4.       Women  cannot  vote  at  elections. 

Fertonsnn-      ^o  person  under  the  age  of  one  and  twenty  years, 
der  SI  cu»-  gij^Il  be  admitted  to  rive  his  voice  for  election  of  any 

not  vote.  "  •^ 

^'&8W.d.  member  to  serve  in  parliament. 

c.  25. 1.8. 

No  Moot  or  ^n  idiot  is  one  who  is  a  fool  or  madman  from  his  na^ 
H.a  164-5.  tivity,  and  never  has  any  lucid  intervals.  And  though  no 
inquisition  should  issue,  the  candidates  or  sherifis  always 
have  the  power  of  excluding  him,  by  insisting  upon  his 
complying  with  the  legal  requisites,  and  tendering  him 
the  oaths  when  he  comes  to  vote. 

Bat  ti lucid      A  lunatic  is  a  person  who  is  sometimes  of  sood  and 

tnterrali 

ehej  maj     sound  memory  and  understanding.    The  best  protection 

^^'  perhaps  of  the  sheriff  against  mistakes  in  the  admission 

or  rejection  of  the  votes  of  lunatics  as  well  as  ideots,  is 

to  be  strict  with  persons  suspected  to  be  such,  as  to 

taking  the  oaths,  declaring  for  whom  he  votes,  &c. 

Com.  iXg.  If  a  lunatic  becomes  of  sane  memory,  he  may  after* 
JlTSS  wards  make  a  feoffment,  &c.  and  may  vote,  if  he  be  of 
sufficiently  sound  mind  to  understand  what  he  is  about, 
as  to  which  the  returning  officer  must  exercise  his  judg- 
ment, and  must  take  the  consequence  if  he  improperly 
admit  or  refuse  the  vote. 

H.  C.  167.  Mr.  Serjeant  H^zpood  expresses  a  doubt,  whether  re* 
ceiving  parish  relief  be  a  disqualification,  and  mentions 
it  as  a  question  still  undetermined.* 

Parish  re-  Robert  Strange  having,  within  twelve  months  before 

iifies.  "^"*'  ^^  election,  received  parish  relief,  was  thereby  disquali* 
t  Jjkd,  567.  £ed  from  voting. 


*  Oq  this  point  the  authorities  seen  to  differ;  Mr.  Simecn  considers  It  a 
disqualification  onlj  in  cities  and  boroughs.  Vid  post  chap,  on  clectorty 
where  the  subject  is  more  iollj  discassed,  p.  t95,  £d. 
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Jeremiah  Hearsom.    He  was  attended  wliile  Bick^  by     Sect  4. 
the  parish  apothecary,  by  the  order  of  the  parish  officers  If^^^^^^l 
upon  the  application  of  the  voter.    His  vote  was  held  reqacst. 

-t     -t  1  Pock* 

baa.  508. 

Isaac  Hazel,  He  had  met  with  an  accident,  and  upon  botnotifat 
the  application  of  a  principal  inhabitant,  was  attended  of^arSih*! 
by  the  apothecary  for  the  poor  of  the  parish,  gratis,  bitant. 
His  vote  was  held  good.  *  503^ 

April  14th,  Phillip  Harrison.    In  the  assessment,  the  2  Peck, 
entry  was  "Phillip  Harrison,  poor."    The  voter  was  a  vidilso 
day  labourer,  and  had  for  several  years  been  the  owner  ^  P«ck. 
of  two  small  freehold  cottages ;  the  land  tax  had  never 
been  collected  from  him.    His  vote  was  allowed. 

It  should  seem  that  where  the  wife  of  the  voter  has  re-  h.  c.  rs. 
ceived  relief  from  the  parish  for  the  use  of  her  husband  ^i*^®^'  ^ 
or  his  family,  it  will  affect  him  exactly  as  if  he  had  re- 
ceived it  with  his  own  hand ;  but  doubted,  if  they  live 
separate. 

The  committee  on  the  last  Wootton  Basset  case,  1819, 
decided  that  the  receipt  of  parish  relief  by  the  wife,  who 
lived  separate  from  her  husband,  did  not  take  away  his 
vote. 

In  the  Cricklade  committee  (1785,)  it  was  resolved,  Nottoex« 
"  that  those  persons  who  submitted  themselves,  or  their  miiics^ino-' 
families,  to  be  inoculated  in  the  year  1783,  by  the  in  vita-  cuUted  at 
tion  of  the  parishes  of  Cricklade,  and  received  relief  in  of  panflTft 
consequence  of  such  inoculation,  were  not  thereby  dis-  *^^^^" 
qualified  from  voting  at  the  last  election."  H.  c.  175. 

Any  parish  relief  which  shall  be  given  to  the  family  of  is  G.  3. 
any  militia-man  during  the  time  of  actual  service,  shall  c-*^*'*^* 
not  deprive  such  militia-man  from  voting  for  the  election 
of  any  member  to  serve  in  parliament. 

*  From  the  preceding  cases  it  will  appear  that  tlie  vote  of  a  person  haT- 
ing  received  medical  aid  from  the  parish,  will  be  considered  as  good  or  bad, 
according  to  the  source  from  whence  the  application  for  such  relief  came, 
Tix.  whether  it  was  made  by  the  voter  or  some  other  person  for  him.  But 
it  seeois  now  pretty  clearly  understood  that  the  receipt  of  parish  relief  does 
not  disqualify  a  Toter  at  county  elections.  Yid  post  tit.  electoni  pp.  990« 
S95.    £d. 


16?  .  PROCEEDINGS  AT  ELECTIONS    [Part  II. 

Sect  4.         '*  Charity,**  in  the  laws  of  parliament,  has  been  defined 
to  mean  any  sum  of  money  or  other  emolument  arising 
of  charity,    from  certain  specific  funds,  appropriated  to  the  assistance 
H  C.  1T5.    q{  persons  in  mean  or  poor  circumstances. 

1  Peck.  Charity  donations,  by  will,  annually  distributed,  do 

*^^*  not  disqualify. 

iBoug.  It  was  agreed  on  both  sides,  that  neither  alms  nor 

^^^'  charity,  disqualify  at  an  election  in  Taunton,  unless  they 

have  been  received  within  a  year  before  the  election. 

H.  C.  176.  It  has  been  resolved, ''  that  the  sharing  in  a  charitable 
gift  appointed  to  be  distributed  at  Christmas,  is  a  taking 
of  alms,"  and  disqualifies. 

Annual  Thepetitioner (1708,)  proceeded  to  disqualify  votes, 

S^alJif'?  on  account  of  their  receiving  Sir  T.  W:%  gift,  (which  is 

H.  C.  177.    a  gift  of  forty  shillings  annually  to  each  of  the  objects  of 

the  charity  ;)  and  the  question  being  put  in  the  house 

that  they  were  disabled  by  receiving  it,  it  passed  in  the 

negative. 

H.C.177.  A  similar  determination,  where  the  gift  was  similar, 
was  decided  in  the  same  way  in  1711,  not  to  disqualify. 

Within  a  Some  line  must  be  drawn,  and  that  line  by  the  esta- 

JTection.**"   blishcd  custom  of  parliament,  seems  to  be  one  year  before 

H.  C.  IBS.    the  election ;  unless  in  particular  cases,  where,  either  by 

special  usage  or  determination  of  the  house,  or  an  act  of 

parliament,  some  other  rule  is  laid  down. 

Sacrament  A  motion  Was  made  and  the  question  put  in  general 
"Td"^  mi^  terms,  "  that  the  receiving  of  sacrament  money,  does  dis- 
lifj,i746.  qualify  persons  to  vote  in  elections  of  members  to  serve 
H,C.  186.    ju  parliament/'  and  it  passed  in  the  negative,  ntm.  con. 

Money  to         Where  the  charity  was  £.14.  per  annum,  issuing  out  of 
°^  '^      land,  to  purchase  shirts,  &c.  for  poor  men;  and  another 
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had  deviiied  fifty  shillings  to  purchase  one  hundred  loaves     ^'^<^  ^ 

of  bread,  a  loaf  to  be  given  with  one  shirt, See;  the  ^„^gj^,i|,^ 

receifers  were  not  disqualified.^  doef  not 

diMoalify. 
H  C.  189. 

Justices,  constables,  &c.  appointed  under  the  police  Vid  ante, 

acts,  are  incapacitated  from  voting  at  elections.  p^t,53»(n.; 

Lords  of  parliament  and  the  lords  lieutenants  of  coun-  Sheriff  maj 

ties  must  not  interfere  in  elections,  but  Mr.  Serjeant  cannot" 

Heywood  says,  I  know  of  no  objection  to  the  sheriff*9  •fterwards 

giving  his  vote  as  a  freeholder  at  a  county  election.    He  ing  Tote. 

is  in  the  situation  of  every  other  returning  ofiicer ;  and  f  i£*  *^^ 

it  is  a  very  conmion  thing  for  returning  officers  to  vote  16I.  waxm 

at  the  elections  of  citizens  and  burgesses,  f  ^' 

A  candidate  who  is  in  other  respects  qualified  to  vote  A  candu 

at  the  election,  is  not  deprived  of  the  exercise  of  his  fran-  Q*JJjfi|!^ 

chise.  He  may  vote  for  iiny  candidate,  but  what  is  a  little  iuajr  vote 

extraordinary,  he  may  vote/or  himself.    At  the  election,  ff  he  pJ**  ^ 


(previous  to  June,  1790,)  for  the  county  of  Middlesex,  H.C.106,7, 
Mr.  Byng  and  Mr.  Wilkes  each  voted  for  himself;  and 
Mr.  Mainwaring  voted  for  Mr.  Wilkes. 

Quakers  and  dissenters  of  every  description  may  vote, 
if  they  will  comply  with  the  statute,  and  take  the  oaths 
or  affirmations  required.    Vid.  post  chap,  on  electors. 

It  has  never  been  determined  whether  a  popish  recusant  H.  C.  tie. 
convict  is,  as  such,  disabled  from  voting  at  the  election  of 
members  of  parliament. 

Since  their  return  (after  being  banished  by  Edw.  1.)  Jews  may 
Jews  have  been  possessed  of  real  estates,  without  moles ta-  qua?ifild. 

*  For  disquali/icationa  bj  stat.  Sf  G.  3.  c.  41.  in  consequence  of  holding 
certain  offices.    Vid  post  chap,  on  electors,  3d  part. 

t  Bat  the  sheriff  cannot  be  a  candidate,  nor  can  he  give  a  casting  Tote  i^ 
case  of  equality,  when  he  has  once  voted.    Vid  ante  tit.  candidate. 
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tion  ;  and  notwithstanding  the  doubts  thrown  out  in  both 
houses  of  parliament,  1753,  may,  I  conceive,  vote  at 
county  elections,  upon  taking  the  oaths,  according  to  the 
ceremonies  of  their  own  religion,  as  they  are  always  per- 
mitted to  do,  when  sworn  in  the  courts  of  justice.''^ 

Outlaws  in        After  outlawry^  his  estate  is  no  longer  vested  in  him, 

in  criminal    (the  outlaw,)  and  it  should  seem  that  he  loses  the  fran- 

h'c  219     ^^^  of  voting  annexed  to  it  \  besides  he  is  no  longer 

tiber  et  legalishomo;  and  therefore  it  maybe  said,  is 

excluded  on  account  of  the  personal  incapacity  under 

which  he  labours. 

Sim.  27.  Outlawry  in  criminal  suits  is  a  disqualification  both  to 

'  ^'    '  the  member  and  the  voter,  but  not  so  in  civil  suits. 

In  the  last  Wootton  Basset  case  1819,   the  committee 

admitted  the  vote  of  a  person  who  had  been  convicted 

of  grand  larceny,  and  had  undergone  the  sentence  of  the 

Post.  pp.      law;  further  as  to  the  votes  of  excommunicated  persons 

244,245.     jyjj  felons  convict,  vid.  chap,  on  electors. 

Person  con-      No  pcrsou  couvicted  of  wilful  and  corrupt  perjury, 
perjury?       ^^  subomatiou  of  perjury,  shall,  after  such  conviction,  be 
2G.2.C.24.  ever  capable  of  voting  in  any  election  of  any  member  or 
members  to  serve  in  parliament. 

or  bribery.  Any  person  guilty  of  bribery, "  after  judgment  obtained 
fc  8?^  *^*^'  against  him  in  any  such  action  of  debt,  (i.  e.  for  the 
penalty  of  £.500.)  bill,  plaint,  or  information,  or  summary 
action  or  prosecution,  or  being  otherwise  lawfully  con^ 
victed  thereof,  shall  for  ever  be  disabled  to  vote  in  any 
election  of  any  member  or  members  to  serve  in  par- 
liament/' 

4  Dong.  j|f|.^  Douglas  remarks  that  the  same  incapacities  ensue 

upon  a  conviction  on  a  prosecution  for  bribery,  by  way  of 
information,  at  common  law,  as  when  the  proceeding  is  by 
an  action  under  the  statute;  and  founds  this  opinion  oa 

*  Also  foreign  jews  who  have  been  naturalised,  by  complying  with  the 
Stat.  15  G.  2«  c  3t  if  otheririflt  qnalified,  may  Tote.    Vid  aate,  p.  164, 
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the  words,  •*  or  being  any  otherwise  lawfully  convicted     Sect  4. 
thereof"  in  the  act.*  K^toiTf 

unaccua- 

The  running  of  unaccustomed  goods  does  not  disable  sl  tomed 
freeholder  from  giving  his  vote;  but  a  committee  of  the  h.c!«26. 
hoase  of  commons  thought  fit  to  recommend  its  being 
added  to  the  list  of  disabilities.    This  resolution  was 
never  carried  into  effect. 

A  voter  must  not  poll  twice  at  any  election.  ^  ^  ^^ 

c.  1. 

Sect.  5. — Of  Votes  given  to  a  disqualified  or  incapa-^  p.*i36!^ 

citated  Person. 

In  all  cases  where  a  candidate  is  ciearly  disqualified,  tn  Joam. 
by  reason  of  bribery,  treating,  minority,  wilfully  refusing  673/j  Lud! 
to  swear  to  his  qualification,  &c.  and  the  electors  have  ^^* 
sufficient  notice  of  such  disqualification  in  reasonable  iLad.7f. 
time,  the  votes  given  for  such  candidate,  after  notice,  393,^79' 
are  thrown  away,  and  the  next  candidate  on  the  poll  ^^^»  ^*^» 
seated.    This  was  established  in  the  Kircudbright  case,  1  Peck. 
1781  and  1782,  also  in  the  Southwark  and  Canterbury  ^^^* 
cases,  1796  and  1797^  in  the  Flintshire  case,  1797,  and  in 
the  Maiden  case,  20th  May,  1715,  and  in  various  other 
cases  there  have  been  decisions  by  the  house,  to  this 
effect. 

Bat  where  the  disqualification  of  the  candidate  him- 
self, has  admitted  of  doubt,  and  the  returnmg  officer  ex- 
pressed his  opinion,  that  he  was  not  disqualified,  and 
voted  for  him,  as  was  the  case  at  Abingdon,  1775,  the  ^  jj^^ 
▼otes  given  were  not  thrown  away,  notwithstanding  there  4i3. 
had  been  a  sufficient  notice  to  the  electors  of  such  dis-      ^*P-^- 
qualification.    The  committee  only  determined  the  elec- 
tion to  be  void. 

*  Qaery»  If  tbe  verdict  moat  not  be  followed  op  bj  judgment.  Vid. 
SnttOD  T.  Bishop,  post. 

As  the  subject  of  bribery  will  be  rather  extensiTe,  it  is  reserved  for 
lutare  con^denitioo,  and  is  placed  in  a  chapter  by  itself  at  the  end  of  the 
Sdpart 
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Though  in  the  Southwark  cases,  1 796,  where  one  of  the 
candidates  was  disqualified  by  bribery,  and  a  sufficient 
notice  was  given^  the  next  candidate  on  the  poll  was 
seated,  and  the  votes  given  for  the  former,  were  thrown  n 
away,  notwithstanding  that  the  returning  officer  at  the 
election  declared,  that  he  had  consulted  counsel  on  the 
question  of  eligibility,  and  that  they  were  of  opinion  that 
the  candidate  who  had  been  previously  disqualified,  was 
eligible.  From  the  case  of  the  King  v.  Hawkins,  it 
appears  that  if  the  disqualification  is  not  notorious,  nor 
discovered  till  after  the  poll  began,  and  notice  of  dis- 
qualification' then  given  in  an  advanced  state  of  the  poll, 
the  votes  given  for  such  disqualified  candidate  before 
notice,  will  not  be  thrown  away ;  and  if  after  striking  oS 
the  votes  subsequently  given,  he  appears  still  to  have  the 
majority,  the  election  will  be  void. 

• 

It  seems  therefore  that  the  notice  may  be  given  at  any 
time  during  the  election,  though  the  effect  of  such  notice 
will  be  confined  to  the  votes  which  are  subsequently 
given.  * 

The  object  of  notice,  is  to  bring  the  law  and  fact  of  the 
incapacity  of  the  candidate  immediately  within  the  know- 
ledge and  observation  of  the  electors,  and  thereby  to 
make  them  aware  of  the  misapplication  of  their  votes ; 
after  which,  if  they  persist  in  such  misapplication,  they 
do  it  of  their  own  wrong,  and  the  consequent  loss  of 
their  franchise  is  their  own  voluntary  act. 


In  principle,  it  seems  not  to  be  distinguishable  whether 
the  circumstance  of  disqualification  be  within  the  know- 
ledge of  the  electors,  from  its  general  publicity  and  noto- 
riety, or  whether  it  is  brought  within  their  observation, 
from  actual  notice  given  to  them ;  and  that  their  votes 

•  See  this  subject  with  the  cases  verj  fallj,  in  Mr,  JRoc'a  book  on  elections 
1  vol*  p.  955. 
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woald  be  thrown  away  in  the  former  case,  equally  as  in     Sect  5. 
the  latter.  ^■"    "^^"^ 

Id  support  of  this  propositioD,  there  is  the  case  of  Mai-  n  Joom. 
ileiVy  20th  May,  iJiS*  where  the  qaalification  of  Serjeant  if^^"l^ 
Comnfn»  the  candidate  chosen,  was  openly  demanded  at 
the  election,  and  he  refused  to  swear  to  it.  The  commit- 
tee resolved  his  election  to  he  void,  ''  he  having  wilfully 
refused  to  take  the  oath  of  qualification,  as  is  directed  hy 
an  act  of  parliament  of  the  9th  year  of  the  late  queen^ 
fcc.  (9  Ann.  c.  5.)  though  duly  required  so  to  do,  and 
Bot  having,  at  any  time  before  the  meeting  of  this  parlia- 
ment, taken  the  said  oath."    And  the  house  agreed. 

It  does  not  appear  that,  in  that  case,  there  was  any  dis- 
tinct notice  given  to  the  electors,  that  the  candidate  was 
ineligible  in  consequence  of  his  refusal  to  take  the  oath 
of  qualification,  and  yet  the  committee  resolved,  and  the 
house  agreed  (171  to  106),  that  Mr.  Tuffiiell,  who  had 
the  next  majority  upon  the  poll,  was  duly  elected. 
Neither  does  it  appear  that,  in  the  case  of  Cockermouth, 
i8tb  January,  1717,  there  was  any  notice.  In  the  former  jg  Joam. 
of  these  cases,  the  qualification  is  stated  to  have  been  ^^5. 
ijpenly  demanded;  and  in  the  latter,  as  the  incapacity 
was  stated  in  the  return,  it  is  probable  that  it  was  not 
known  to  the  electors. 

In  the  case  of  the  King  v.  Blisseil,  19  Geo.  3.  K.  B.  1  Dom, 

lord  3fffii|/{^/d  contemplates  the  proposition  in  question,  S?/   ?• 

and  his  language  (although  in  that  case  there  was  notice)  He^w.  Co. 

supports  the   notion,  that  the  notoriety  of  incapacity  ^•**^* 
would  be  tantamount  to  notice. 

The  subject  there  in  dispute  was,  whether  Blisseil  had 
been  duly  elected  an  alderman  of  Portsmouth,  He  and 
one  Pike  were  put  in  nomination  ;  Pike  was  chamber- 
lain of  the  corporation;  the  mayor  objected  to  him  as  in- 
eligible on  that  account ;  three  aldermen,  however,  voted 

N 


r^5  PROCEEDINGS  AT  ELECTIONS    [PARtl. 

Sect.  6.  for  hiih ;  the  mayor  then  ghve  notice  to  the  aldermen,  that 
their  votes  were  thrown  away,  and  declared  BHssell  duly 
elected,  though  he  alone  voted  for  him;  Pike  was  holden 
not  to  be  disqualified ;  but  lord  Mansfield^  addressing 
tbe  counsel  who  was  arguing  that  the  disqualification  was 
not  notorious,  said,  ''  Do  you  doubt  that  if  he  is  really 
disqualified,  whether  such  disqualification  is  notorious  or 
not,  that  the  votes  given  for  him  are  thrown  away  ?  In 
another  judicature^  if  the  disquatijlcation  is  notorious,  H 
does  more;  it  elects  the  other  party.''  * 

Sb  CT.  6. — Of  Closing  and  Casting  up  the  Poll,  and  herein 

of  Equality  of  Numbers. 

lOAn.c.ta.  The  poll-book  ought  not  to  be  closed  until  all  the 
Cioiingthe  ^^^^^  present,  i.  e.  who  come  in  during  the  continuance 
po**«  of  the  poll,  ami  offer  their  voices,  have  polled.    But  as  a 

man  is  not  compellable  to  give  his  suffrage  at  all,  or  at 
any  particular  time,  but  at  such  period  of  the  poll  only 
as  he  thinks  will  best  serve  the  candidate  to  whom  he 
gives  it,  it  must  be  left  to  the  impartial  discretion  of  the 
returning  ofiicer,  regulated  by  common  usage,  to  deter- 
mine what  time  he  will  allow  towards  the  end  of  the  poll 
8im.  163.  for  the  voters  to  come  in.  This  time  ought  to  be  regu- 
Vid  Ro-     .lated  by  the  extent  of  the  district  for  which  the  election 

Chester  .11  1  r  •    . 

case,  Ap.  IS  made,  the  number  of  voters  remammg  to  be  polled, 
pendix.  which  may  generally  be  nearly  ascertained,  and  the 
approach  of  the  return  day.  It  is  usual  to  make  three 
iproclamatiot^s  at  a  small  interval  from  each  other,  that 
the  poll  is  about  to  be  closed  at  a  certain  time,  which  is 
a  fair  notice  to  the  remaining  voters  to  come  in. 

Closing  the       In  general,  when  the  number  of  voters  who  polled  in 

cUmauooT  the  cOurse  of  a  day,  wei'e  much  diminished,  and  dropped 

in  singly^  Bfttr  considerable  intervids  of  time,  the  sheriff 

jgive  liotfce  'that  hi  an  appointed  bout,  he  would  proceed 

*  How  far  Uie  retumiog  o£Bcer  is  boand  to  act  upon  votes  giveD  for  a  dis- 
qualified candidate,  vid.  ante  tit  returuidg  officer. 
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to  make  the  osnal  proclamations  to  close  the  poll.  These  ^^^*  ^* 
pioclainations^  generally  three  in.  number/  and  made  at 
«maU  intervals  from  each  other,  purported  that  the  poll 
would  be  finally  closed  at  a  certain  hour  of  that,  or  some 
fntttre  day,  sufficiently  distant  under  the  circumstances, 
for  all  the  freeholders  then  unpolled  to  come  in.  From 
the  late  case  of  Bedfordshire,  it  appears,  by  the  usage 
in  that  county,  that  if  a  single  freeholder  tenders  his 
Tote  in  the  intervals  between  the  several  proclamations, 
they  must  all  be  made  over  again ;  so  it  happened  re- 
peatedly at  that  election,  and  so  is  the  usage  in  many, 
perhaps  in  most  other  counties.  The  effect  also  would 
be  the  same,  if  any  voters  were  to  come  in  after  the  last 
proclamation,  and  before  the  time  mentioned  for  finally 
closing  the  poll  was  expired.  This  seems  to  be  a  most  h.C.  S86. 
absurd  and  inconvenient  rule ;  for  it  gives  any  of  the  P'^^»  *<* 
candidates,  whose  object  is  delay,  by  waiting  till  the 
second  (M*  third  proclamation  is  made,  and  polling  a  single 
YOtCf  an  opportunity  to  protract  the  election,  almost  ad 
infinitum :  *  and  in  this  manner  the  candidates  for  the 
county  of  Bedford  for  some  time  rendered  ineflfectual 
every  effort  of  the  sheriff  to  close  the  poll. 

The  want  of  due  proclamation  before  the  closing  of  15th  Feb. 
the  poll,  was  one  of  the  causes  assigned  in  the  Dorsetshire  p^JJjn,. 
case,  for  the  issuing  of  a  new  writ.     Where  the  contest  439. 
is  very  near,  and  the  candidates  are  very  urgent  for  the 
continuation  of  the  poll,  though  but  few  voters  remain 
to  be  polled,  it  is  usual  for  the  returning  officer  to  fix  a 
particular  time,  at  a  reasonable  distance,  for  closing  the 
poll,  when  he  must  proceed  by  proclamation  or  consent. 
This  is  generally  done  by  the  consent  and  agreement  of  Bedford 
all  parties,  as  in  the  Bedford  case ;  but  may,  and  in  some  ^l^^' 


•  Bat  the  poll  could  not  be  prolonged  by  any  custom,  longer  than  the  l5th 

-day  :  since  the  25  Ci.  3.  c.  84.  ».  1.  is  imperative,  and  exprcwiy  says,  that 

"  110  poll  shall  be  continued  more  ihan  fifteen  days  at  most."     And  if  the 

poll  continue  to  the  last  hour,  viz.  3  o'clock,  p.  m.  of  that  day,  the  law  atepf 

in  to  determine  it,  and  no  proclamation  is  necesaary.     £d. 

N    2 


Sim.  164. 
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Sect.  6, 
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17tS. 
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cases,  I  apprebeDdyOughtto  be  done  witbouttbeir consent, 
wbenever  tbe  returning  officer,  exercising  an  bonest  and 
fair  judgment,  shall  deem  it  reasonable.  For  tbe  conti* 
nuation  of  expenc^  and  confusion  in  sucb  case,  is  attend- 
ed with  great  private  and  public  inconvenience;  and  no 
one  can  complain  of  injury  if  the  rule  be  general,  and 
fairly  applied.  The  franchise  of  the  voter,  as  well  as  the 
interest  of  tbe  candidate,  should  be  considered  in  laying 
down  the  rule.  Where  the  poll  is  once  declared  and  ac- 
knowledged,the  election  is  complete,  and  cannot  be  reviv- 
ed or  continued  either  by  the  sheriif  or  any  other  person. 
This  was  holden  in  tbe  Arundel  case ;  after  tbe  poll  was 
finished,  and  tbe  numbers  pronounced,  the  mayor  refused 
to  dissolve  the  assembly ;  all  the  electors  departed  except 
two,  and  the  mayor's  steward,  who  remained  from  the 
hour  of  twelve,  at  which  time  the  poll  was  declared,  till 
five  o'clock  in  the  afternoon,  in  which  interval  other 
voters  came  in,  and  turned  the  majority  against  tbe  can- 
didate who  before  was  at  the  head  of  the  poll.  The  com- 
mittee, however,  displaced  the  member  returned  upon  the 
revived  poll,  and  declared  the  other  duly  elected.* 

In  order,  however,  to  make  it  conclusive,  it  seems  that 
it  must  be  understood  at  tbe  time,  to  be  a  formal  close 
of  tbe  poll. 


10  Journ. 
7lf,  73. 
Roe,  p.  696. 


Cricklade,  ist  April,  1689.  The  returning  officer, 
under  pretence  of  danger  to  himself,  closed  the  poll 
before  all  the  electors  had  voted;  and  the  poll,  which  was 
afterwards  carried  on  by  the  constable,  was  admitted, 
and  acted  upon  by  the  house,  it  being  resolved,  that 
Mr.  Freke  was  duly  elected,  who  was  returned  according 


*  It  was  not  anusaal  formerlj,  1st,  to  dect  one  member,  and  then  to  ad- 
joam  the  election  of  a  second,  to  a  future  day,  there  being  originallj  do 
restriction  upon  such  adjournment  Lord  Glcnbervie  says,  "  I  do  not  know 
of  any  thing  to  hinder  the  election  of  two  members,  being  made  the  one 
after  the  other  at  this  day."  Vid.  1  Joam.  7«4.  Gknv,  7.  Vid.  also  1 
Doug.  287.    Notes  to  the  Brittol  case. 
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to  the  poll  taken  by  the  constable,  and  not  Afr.  Webb,     ^^  ^* 
who  was  returned  according  to  the  numbers  when  the 
poll  was  first  closed  as  above. 

The  poll,  though  improperly  closed  by  the  returning  jour.  s«, 

officer,  cannot  be  continued  by  the  constable,  *  or  any  ^'j^^^^yl 

other  person,  and  if  it  is,  neither  the  poll  nor  any  parol  1  Uoug. 

evidence  can  be  given  of  votes  so  taken.     For  the  stat-  Crickiade 

of  2  G.  2.  which  requires  the  returning  officer  to  be  «*»«• 

sworn,  and  the  18  G.  2.  which  directs  the  bribery  oath  to  2  o.  s. 

be  taken  before  the  "  returning  officer,**  do  both  by  im-  ^'  **•  *  ^'** 
plication,  oust  any  other  person  of  the  right. 

The  poll  being  ended,  and  the  numbers  cast  up,  if  the 
returning  officer  is  perfectly  satisfied  without  a  scrutiny, 
he  declares  the  election  according  to  the  majority  of 
votes,  which  is  done  either  immediately  or  after  an  ad- 
journment. The  latter  course  is  usually  pursued  when 
the  numbers  on  the  poll  are  considerable,  or  where  any 
queried  votes  are  to  be  decided,  an  adjournment  being, 
in  such  cases,  generally  necessary. 

By  the  28  G.  3.  c.  36.  s.  22.  in  county  elections,  the  To  take 

sheriff  is  directed  to  cast  up  the  votes  without  delay,  jj"  Ju?" 

and  cause  them  to  be  publicly  declared.  In  declaring  the  i79o. 

number  of  votes  on  the  poll,  the  duty  of  the  returning  1805.** 

officer  is  merely  ministerial,  and  he  is  to  act  accordingly,  ^  ^^^^* 

o  ./ '    SS8  Ace  &C-, 

without  reference  to  the  validity  or  invalidity  of  the 
votes ;  having  once  admitted  them  as  good,  he  is  bound 
so  to  consider  them,  unless  he  shall  deem  it  necessary  to 
grant  a  scrutiny. 

If  it  appears  that  there  is  an  equality  of  votes,  the  return-  Equality  of 
ing  officer  has  not  a  casting  voice.   And  in  the  WincheU  ^°*"' 
sea  case,  in  Glanville,  it  is  laid  down,  that  the  electors 

*  The  two  last  roentioned  cases  seem  id  direct  variance  to  each  other. 
I  have  qooted  the  aotboritief  for  each,  bat  do  not  attempt  to  account  for 
the  coDtradictioD.    £d. 
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ought  to  continue  together,  or  meet  again  by  adjourn- 
menty  till  they  can  agree  to  an  election  hy  plurality  of 
voices ;  and  it  is  there  said,  a  voter  may,  in  such  a  case, 
after  he  has  voted,  change  his  mind,  and  give  his  voice 
again  to  another.  ^ 

GlnoT.  it.  In  the  Chippenham  case,  the  electors  who  pretended  to 
confine  the  right  of  election  to  a  bailiff  and  twelve  bur- 
gesses, (the  number  of  voters  consisting  of  twelve  only 
at  the  meeting  for  the  election,)  were  equally  divided 
between  two  of  the  candidates  for  one  of  the  vacancies, 
although  unanimous  as  to  the  other.  This  occasioned 
an  adjournment  of  the  election  by  the  agreement  of 
both  sides,  to  a  future  day,  upon  which  they  met  and 
proceeded  to  election,  which  was  then  determined  in 
favour  of  one  of  the  contesting  candidates,  by  the  thir- 
teenth burgess,  who  appeared  at  the  adjourned  meeting, 
supposing  the  right  of  voting  belonged  to  them  only ; 

Sim.  16J.  ^"^  ^^^  other  candidate  was  chosen  by  a  majority  of  the 
burgesses  at  large,  who  had  not  claimed  a  right  to  vote 
at  the  former  meeting,  and  the  election  was  held  good 
in  favour  of  the  latter  candidate.  But  at  such  an  ad- 
journed meeting,  it  seems  as  if  the  poll  could  only  be 
continued  by  taking  any  votes  which  remain  unpolled. 
To  proceed  to  the  election  de  novo,  under  the  same  writ, 
would,  in  most  cases,  be  impossible,  without  violating 
some  of  the  rules  prescribed  by  statute  made  since  the 
determinations  in  Glanville,  either  for  the  commence- 
ment or  finishing  of  the  poll,  or  for  the  return  of  the 
writ. 

In  such  case  of  an  equality  of  voices,  the  returning 
officer  would  do  well  to  make  a  double  return,  upon 
which  either  party,  upon  petition,  might  disqualify 
some  of  his  adversary's  votes,  or  a  new  writ  would 
issue. 

If  the  returning  officer  proceeds  to  a  scrutiny,  he 

*  Bat  this  caDDot  be  done  after  the  Tote  if  taken  down  in  writing.    Vid. 
•ath  in  the  Appendix,  and  before  p.  tS6, 
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caoDot  do  it  after  a  proclamation  of  the  majority,  with-     Sect  6. 
out  an  adjournment.    Where  he  hath  done  otherwise,  it  ^^^  ^^ 
hath  been  held  a  breach  of  privilege,"  for  which  the  re-  p.  73. 
turning  officer  was  committed. 

For  election  by  scrutiny,  see  chap.  1 .  part  3,  post. 

With  respect  to  the  county  of  Southampton,  the  poll  Connty  of 

at  Winchester  is  to  be  closed  within  15  days  at  most,  and  ^^  a'd-"*'*'* 

the  adjourned  poll  at  Netvport,  is  to  continue  not  longer  journed^li 

than  3  days  at  most,  and  is  to  commence  within  4  days  3  ciavs. 

from  the  close  of  the  poll  at  Winchester.  ^^p-  ^*  ^ 

'-  c.  84.  s.  16. 

This  adjournment  of  the  poll  from  Winchester,  to  New^ 
port,  in  the  Isle  of  Wight,  is  permitted  under  the  stat.  7 
and  8  W.  3.  c.  25.  s.  10;  which  adjournment  is  thereby 
directed  to  be  after  every  person  present  at  the  former 
place,  is  polled. 

The  returning  officer  is  responsible  to  the  electors  for  Appx.p.ri. 
the  due  execution  of  his  duty,  and  will  be  liable  to  an  j^lu^ard,' 
action  at  common  law,  for  improperly  rejecting  a  vote.  a»d  Cuilen 
This  right  of  the  electors,  though  long  disputed,  is  now  Appendix 
clearly  established  by  the  case  of  Ashby  v.  White.     Bqt  ^^"• 
the   plaintiff  must   prove  malice  as  a  ground  for  his 
action. 


CHAP.  II. 

PROCEEDINGS    AT   AN  ^LECTION   FOR    A   CITT    OR 

TOWN   BEING  A  COUNTY. 

In  cities  and  boroughs  there  is  no  particular  hour  of  the 
day  whereupon  the  proceedings  should  commence;  the 
ttat.  23  H.  6.  c.  14,  not  applying  to  such  elections. 
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Sect*  1. 

^ — ^ — '  Sect.  i.    Reading  the  Writ  and  Statute. 

Reading  Xhe  writmust  be  read,  and  the  bribery  act,  here,  as 

counties,      wcU  as  in  counties;  for  the  words  of  the  act  are,  **  by 
s.  1.  p.  100.  every  officer  to  whom  the  execution  of  any  writ  or  pre- 
cept belongs." 

Oath  to  Every  person  being  returning  officer  of  any  member 

C9ttaiies»  ^^  ^^  members  to  serve  in  parliament,  must  take  the  oath 

prescribed  by  2  G.  2.  c.  24 ;  and  the  proceedings  herein 

are  the  same  as  in  counties. 


i.1. 


The  candidates  (if  any)  are  next  proposed,  and  the 
election  proceeds  in  the  same  manner  as  in  counties 
and  may  be  determined  either  by  the  view,  the  poll,  or 
the  scrutiny. 

Vid.  8. 3.  Who  are  candidates,  and  when  nominated,  same  as  in 

p.  33,  ante,   counties. 

Vid.  conn-  *  Every  candidate  must  have  an  estate  of  the  annual 
tie«,  ante,  value  of  £.  300  above  reprizes,  for  every  citizen,  burgess^ 
8. 1.  '         or  baron  of  the  Cinque  Ports. 

Oath  of  The  candidates  in  cities  and  towns  being  counties, 

TAni?*^"  ™"st  take  the  oaths  of  qualification,  if  required  by  one 
>•  5.  candidate,  or  two  electors,  and  for  all  other  points,  the 

same  as  in  counties. 

Personal  disqualifications  of  candidates  are  the  same 
as  in  counties.    See  counties. 

^*™*  ^100  ^°  ^^®  Bristoi  case  it  was  settled,  and  upon  very  old 
authorities,  that  a  person  is  eligible,  though  he  does  not 
stand  until  a  second  or  subsequent  day  of  the  poll. 
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Sect.  2.     Taking  the  Poll.  ^**-  *• 

If  the  election  be  not  determined  bj  the  view,  and  a  1  Jonr.rti. 
poll  be  demanded,  the  returning  officer  must  grant  it,  ^^^'  ^• 
and  if  he  refuse  so  to  do,  the  election  is  void.     South' 
wwrk  caae,  2d  March,  1623.    See  also  before,  under 
counties. 

But  if  there  is  no  contest,  nor  more  candidates  than  iPeck.rr. 
are  required  to  be  chosen,  they  must  be  declared  to  be  ^* 
duly  elected,  and  returned  forthwith.     Any  unnecessary 
delay  in  the  returning  officer  in  opening  a  poll  under 
such  circumstances,  may  be  censured  and  punished  by 
the  house,  as  was  done  in  the  Nottingham  case,  24th  and  - 
26tb  Nov.  i6ih  March,  and  2oth  April,  1803. 

In  cities,  which  are  counties  of  themselves,  there  are  19  O.  t. 
particular  regulations  also  to  be  observed  at  the  taking  ^' 
of  the  poll,  which  must  commence  and  be  continued  the 
tame  as  in  counties. 

The  poll  to  commence  on  the  day  demanded,  or  on  Vid.  ante 
the  following  day,  and  not  to  continue  for  more  than  15  anicp.io5. 
days,  and  to  be  kept  open  for  seven  hours  each  day, 
the  same  as  in  counties.     As  to  the  improper  adjourn-  iPeck.603* 
ment  of  the  poll  before  the  seven  hours  had  expired,  see  •'*^"^' 
the  resolutions  of  the  house  in  the  Colchester  case,  1789, 
post  chap.  3. 

With  respect  to  elections  for  London,  an  enactment  London, 
had  been  made,  regulating  the  commencement  of  the  btt*n,'^Jd!^ 
poll  by  the  stat.  the  11  G.  i.e.  18.  s.  4.  which  is  similar  ^^  p.  6t6. 
to  that  above  stated  in  the  25  G.  3.    The  latter  act  has 
an  exception  by  s.  9.  which  would  make  it  question- 
able whether  the  case  of  any  such  election  is  within  its 
operation. 

It  teems  that  by  the  6th  section  of  19  G.  2.  c.  28.  a  poll  sim.  I6O1 
in  writing,  is  implied  by  the  provision,  *^  to  allow  a 
cheque  book  for  every  poll  book,  for  each  candidate.'* 
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Sect  «.         Of  appointing  assistants,  poll  clerks,  inspectors,  and 
*~"""^'^      '  cheque  clerks,  and  of  their  respective  duties: 

Vid.  ante,  -At  elections  for  cities,  there  is  not,  in  general,  thp 
p.  105.  same  necessity  for  a  deputy  to  the  returning  officer,  as 
at  elections  for  knights  of  the  shire;  but  there  does  not 
appear  to  be  any  legal  objection  to  a  returning  officer 
having  such  assistant,  the  responsibility  (except  where 
the  constitution  of  the  place  permits  a  deputy  to  act 
independently  of  his  principal)  always  resting  with  the 
principal. 

Of  appointing  Poll  Clerks. 

At  other  Except  in  county  elections,   there  are  no   general 

appoint-       Statutory  provisions  for  the  appointment  or  poll  clerks, 
"**"'  ?^  k     (^^^^  ^^^  exception  of  those  for  London  and  fVestmimter ;) 
not  direct-    but  the  Stat.  19  G.  2.  c.  28.  s.  6.  allowing  a  cheque  book 
cognized?"    ^^^  every  poll  book  at  places  being  counties,  and  that  of 
Roe  p.  554.  the  25  G.  3.  c.  84.  s.  7.  directing  that  persons  so  em- 
ployed at  .any  elections,  shall  be  sworn,  and  that  statute 
not  confining  such  requisition  to  elections  of  knights  of 
the  shire,  the  law  evidently  contemplates  their  being 
employed  at  all  elections  indiscriminately. 

All  poll  The  clause  of  the  latter  act,  just  alluded  to,  recites,  that 

sworn.  1^  is  expedient  that  all  persons  employed  as  poll  clerks 

should  take  an  oath  for  the  faithful  discharge  of  their 
office,  but  that  the  same  is  not  required  except  in  counties 
and  places  where  there  are  express  provisions  by  statute, 
and  enacts  that  at  all  elections  of  members  of  parliament 
for  any  county  or  place  in  England,  fVales,  or  Berwick" 
upon-Tweed,  every  person  retained  by  the  returning  offi- 
cer, to  act  in  taking  the  poll,  shall,  before  beginning 
to  take  such  poll,  be  sworn  by  th^  returning  officer  ac- 
Yid.  oatb,  cording  to  that  act;  and  the  apt,  jn  so  doing,  sufficiently 
?.S'*'    pomts  put  what  thf  law  requi?^  tl^m  tp  perform. 
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An  omissioii  or  refusal  to  swear  the  poll  clerks^  by  th^     Septs. 
retarniog  officer  as  directed  by  the  above  act,  although 
highly  repreheusible  in  such  returning  officer  will  not 
avoid  the  election. 

Colchester,   1789.    The  mayor  refused  to  swear  the  1  P«ck. 
poll  clerks.     Evidence  was  offered  on  the  part  of  Mr.  liefusai  to 
Tiemey  and  Mr.  Jackson,  the  petitioners,  to  shew  this,  "fear  poll 

i_        •  1     •  •  11-  «         I       clerks  ilie- 

amongst  other  irregularities,  at  the  election.     But  the  gai  in  re- 
committee  directed  the  chairman  to  inform  the  counsel,  cer"but  wUl 
that  they  had  deliberated  on  the  different  matters  of  the  not  «7oid 
petition,  and  the  evidence  that  had  appeared  before  them . 
that  they  did  not  consider  the  omission  of  any  form 
prescribed  by  a  directory  act  of  the  25th  of  his  late 
majesty,  as  sufficient  to  make  the  election  void.    They, 
however,  came  to  the  following,  amongst  pther  resolu- 
tions, viz. 

''  That  the  poll  clerks,  at  the  late  election  for  a  burgess 
to  serve  in  parliament  for  the  borough  of  Colchester, 
were  not  sworn;  and  that  such  omission  was  contrary  to 
law." 

I 

At  elections  for  London,  it  had  been  provided,  as  far  London. 

^i  .  ^  o.ii-«^  Poll  clerki 

back  as  the  stat.  11  G.  1 .  c.  1 8.  that  the  presiding  otiicer,  to  be  ap- 
in  case  of  a  poll  demanded  by  any  candidate,  or  any  two  P®***^^* 
or  more  electors^  should  appoint  a  convenient  number  of 
clerks  to  take  the  same  in  the  presence  of  him,  such  pre- 
siding officer;   such  clerks  being  first  sworn  according  Their dutj 
to  s.i.  of  that  statute.*  *°^'**'*^ 

Westroin. 

At  elections  for  Westminster,  by  the  stat.  51  G.  3.  c.  Upon  poU 
126.  s.  1.  the  bailiff,  or  in  his  absence,  his  deputy,  in  the  poU  clerk/ 

*  The  substance  of  the  oath  is  nearly  similar  to  that  given  in  the  2fi  G.  3. 
c.  84.  s.  7.  which  it  should  seem,  by  s.  9.  of  that  act,  would  not  extend  to 

See  a  recognition  of  such  appointment  at  elections  for  Norwich,  by  thf 
•Ut.  3  G.  3.  c  8. 
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Sect,  f .  case  of  a  poll  demanded^  is,  in  like  manner,  to  appoint  a 
^^  ^  '  convenient  number  of  clerks,  not  exceeding  twenty-six, 
pointed,  not  to  take  the  poll,  such  clerks  being  at  the  expence  of  the 
exceeding  candidates,*  and  to  be  paid  not  exceeding  one  guinea  a 
Poll  clerk?,  day  each  clerk. 

liow  to  be 


paid. 


Of  appointing  Inspectors, 


The  Stat.  19  G.  2.  c.  28.  s.  6.  directs  the  appointment  of 
inspectors,  who  are  to  keep  a  check  book  for  every  poll 
book,  at  the  place  of  poUing.  The  respective  duties  of 
poll  clerks  and  inspectors,  the  same  as  in  counties.  Vid. 
ante,  108.  And  by  the  stat.  51  G.  3.  c.  126.  s.  2.  the 
bailiff  of  Westminster^  or  in  his  absence,  his  deputy,  is  to 
allow  a  check  book  for  every  poll  book,  for  each  candi- 
date, to  be  kept  by  their  respective  inspectors  at  the  place 
of  polling. 

f5  G.  s.  Conmiissioners  to  administer  oaths,  and  erect  booths 

Erecting      ^^r  the  purpose,  8cc.  regulated  by  34  G.  3.  c.  73.  and  42 
booths  for     Q^  3^  q^  62.  which  acts  extend  to  elections  "  for  any 

coramis-  •        1  1  1  1        .. 

sioners.        county.  City,  borough,  or  other  place, 

Vid.  ante, 

^'      '  Of  the  production  of  annuity  registers  and  land  tax 

assessments,  the  same  as  in  counties.    Vid.  ante,  p.  no. 

Of  the  administration  of  Oaths  to  Electors. 

There  are  some  oaths  required  to  be  taken  by  electors 
in  counties  which  the  act  does  not  require  to  be  done  in 
cities  and  towns.  But  before  entering  thereon,  it  may  be 
proper  to  observe,  that  here,  as  well  as  in  counties,  no 
other  oath  than  what  is  by  law  expressly  required,  ought, 
under  any  circumstances,  to  be  administered. 

*  Except  in  the  city  of  Wettmntter,  the  law  does  not  cast  the  expenC|i. 
of  poll  clerks  upon  the  candidates,  as  the  18  G.  2.  c.  18.  does  not  extend  to 
cities  and  towns.  Vid.  per  Lard  lUei^tforough,  in  the  first  case  of  Aforrti  ▼. 
^tdtitf  Appendix,  p.  li,  ho. 
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9  Jour.  68i, 


.Bristol,  20th  December,  and  8lh  January,  1680.  It  Sect  t. 
being  reported  to  the  bouse,  that  the  mayor  and  sheriffs 
at  the  election,  imposed  an  oath  upon  the  electors, before 
they  came  to  give  their  voices,  in  these  words,  "  You 
shall  swear  that  you  are  a  freeman,  and  that  you  have 
not  given  your  voice  already;"  they  were  ordered  to 
be  sent  for,  in  custody,  to  answer  at  the  bar  of  the 
house,  for  the  misdemeanors  by  them  committed  at  such 
election.* 

It  is  also  further  to  be  observed,  that  the  persons,  whom 
the  law  appoints  to  administer  oaths,  are  bound  to  per- 
form that  office,  and  that  any  refusal  so  to  do,  will  be 
resented  and  punished  by  the  house  of  commons,  f 

ffe$tmin$ter,i6ih  December,  1708.     It  appeared  that  t6  Jour.  49* 

the  high  bailiff  refused  to  administer  the  oath  of  abjura-  whose  duty 

tion.    The  house  resolved,  that  he  had,  "  in  defiance  of  Jaadmiatt. 

tbe  law,  arbitrarily  and  illegally  refused  to  tender  the  refusing  so 

oath  of  abjuration,  when  required  so  to  do,  and  thereby  l^u^'JJ,'be 

that  he  was  guilty  of  a  high  crime  and  misdemeanor."  go»lty  ofa 

Ordered,  that  he  should  be  committed  to  Newgate.  meanoMnd 

coniroitted 
te  cQStodT 

Of  the  oaths  which  are  general,  and  may  therefore  be 
required  of  all  electors,  as  likewise  by  whom  the  above 
should  be  administered,  see  under  counties,  ante,  p.  112. 

*  In  this  case,  information  was  afterwards  given  to  the  house,  that  the 
above  persons  had  absconded,  and  that  therefore  the  aboTe  order  of  the 
house  could  not  be  put  in  execution  against  them  :  it  vfu  thereupon  ordered, 
tiiatan  humble  application  should  be  made  to  his  majesty,  to  issue  out  hit 
proclamation  for  tbe  apprehending  them,  in  case  they  should  not  render 
Uieraselves  to  tbe  scrjeant,  by  a  certain  day  therein  to  be  limited  ;  but  any 
farther  proceedings  were  prevented  by  a  prorogation  and  dissolution*  9 
Jour.  703,  703. 

t  Cardigmnthire,  18th  January,  1709.  There  was  some  evidence  that  the 
sheriff,  when  required  to  administer  tbe  abjuration  oath,  had  said,  that  he 
knew  no  law  that  enjoined  him  so  to  do ;  and  that  when  the  act  of  parlia- 
ment was  shewn  to  him,  he  said,  he  would  consider  of  it.  Dut  this  seems  to 
have  been  confined  to  one  instance.  1  he  house  came  to  no  resolution  upon 
the  sheriff's  conduct  in  this  particular.     16  Joura.  S67, 368. 
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Sect. «.  With  respect  to  e1ect(Mrs  demaadiag  totMftat  elections 
Atoi  i*t  in  ^^  places,  being  counties^  in  xetipect  of  Freehcdds  of  40s. 
England,  a  year : — The  stat.  19  G.  6.  c.  28.  s.  1.  reciting  that  bf 
Iiei?oar'  ^hti  18  O.  t.  c.  18.  and  the  expediency  of  making  the 
or  affirma-  like  pfovisions  for  the  due  election  of  members  for  such 
ms  dL*^'  cities  and  towns  in  England  aa  are  counties  of  themsel?efl^ 
■•tiding  to  and  in  which  persons  have  a  right  to  vote,  iik  respect  of 
spect  of       freehold  lands,  tenemenis^  or  beiedkuments  of  the  yearly 

40i!per!miu  ^^^^^  ^^  4^*'  ^nacts,  that  cvcry  person  demanding  to  vote 

to  be  taken,  at  such  electioD  ID  rcspect  of  any  freehold  estate  of  405.  a 

by  acandi-  J^^f  ^haH,  if  required  by  the  candidaks,  or  any  of  them, 

date  or  an  ^  ^uy  person  having  a  right  to  vote  tff  such  election, 

Bae,647.  first  take  the  oath,*  (or,  if  a  quaker,  the  affirmation,)  in 

Vid.  oath,  ^j^^^.  ^^^    ^y^^  sheriff  or  sherifis,  under-sheriff  or  linder- 

appen.  p.  ^         '  -  . 

zxxi.  sheriffs,  sworn  clerk  or  clerks,  appointed  for  taking  the 

to^bradmi-  P^^'*  being  required  to  administer  the  same.  If  commis- 
nfot^red.  sioners  be  appointed,  this  oath  may  be  administered  by 
▲ate,p.iio  them.  The  same  clause  imposes  the  penalties  of  perjury, 

and  subornation  of  perjury,  as  in  the  case  of  the  other 

freeholders  oath. 

Electow  at  With  respect  to  electors  at  places  where  none  other 
*ih*^"th^  than  the  bribery  oath,  the  oaths  of  allegiance,  supremacy, 
for  knights  and  abjuration,  were  before  appointed : — ^The  stat.  25  G. 
of  members  3'  ^-  ®4'  which  applies  to  all  electors,  except  those  of  the 
for  places  two  descriptions  just  mentioned,  and  those  at  some  few 
ties!*lr  "  places  about  to  be  enumerated,  where  the  law  has  ap- 
whcre  par-  pointed  particular  oaths,  contemplating,  that  although  a 
oaths  are  positive  oath  of  quali  fication  cannot  be  required  from  such 
uVequ^ed  ^'^^<^rs,  yet  that  unqualified  persons  may  be  deterred 
by  a  candi-  from  polling  by  the  requisition  of  theoath  therein,  enacts, 
tor  to  take"  ^^^'  upon  any  election  in  England,  Wales,  or  Berwick 
the  oath  or  ypon  Twecd,  in  all  cases  where  none  other  than  the 
herein.  general  oaths  before  mentioned,  could  by  law  be  re- 
Sf admrr  ^"^^^'  every  person  claiming  to  give  his  vote,  shall,  if 

tered* 

*  It  was  decided  in  the  Harwich  case,  ia03,  that  the  roter  might,  if  be 

4>Ieased,  insert  in  the  oath  more  places  of  readeiioe  tbma  one.    Vid  1  Feck* 

S[f0,sn.    Roe,  e50. 
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repttted  by  any  candidate,  or  any  person  having  a  right  to  *^***  *• 
vote  at  such  election,  take  the  oath,  of,  if  a  quaker,  make  Roe  649. 
the  affirmation  therein,  which  the  returning  officer  or  Vid.  oath, 
officers,  their  deputies  and  poll  clerks,  are  empowered  to  ^J^a!  ^  • 
administer ;  as  are  also  the  commissioners  under  the 
statutes  before  mentioned. 

By  s.  8.  persons  falsely  swearing,  or  affirming,  or  su- 
borning others  so  to  do,  are  made  liable  to  the  penalties 
of  perjury  and  subornation  of  perjury. 

As  to  the  oaths  required  of  electors  at  particular  places : 

Hie  acts  which  regulate  the  elections  at  the  following 
places,  have  enacted,  that  particular  oaths  should  be 
taken  at  such  elections  respectively.  In  some  cases  they 
arc  positively  required  to  be  taken ;  in  others,  only  if 
required. 

London: — ^The  stat.  ii  G.  i.  c.  18,  s.  i,  2,  3.  requires  Londoi. 
a  particular  oath  to  be  taken  by  every  elector,  also  the 
abjuration  oath,  if  required. 

Norwich: — The  stat.  3  G.  2.  c.  8.  requires  the  oath  Norwich. 
therein  to  be  taken  by  every  elector. 

New  Shoreham: — The  stat.  11  G.  3.  c.  55.  s.  4.  gives  New  Shore- 
an  oath  to  be  taken  by  every  freehold,  if  required,  as  ***"*• 
therein. 

Coventry: — The  stat.  21  G.  3.  c.  54.  s.  7.  gives  an  Corcntrj, 
oath  to  be  taken  by  electors,  if  required. 

Cricklade: — The  stat.  22  G.  3.  c.  31.  s.  4.  gives  an  CriekUdc. 
oath  to  be  taken  by  freeholders,  if  required,  as  therein. 

Aylesbury: — The  stat.  44  G.  3.  c.  60.  s.  3.  gives  an  Avlcibury. 
oath  to  be  taken  by  freeholders,  if  required. 


iS;  PROCEEDINGS  AT  ELECTIONS     [Part  11, 

Sect.  3.^  These  acts  respectively  direct  by  whom  the  oaths  are 
10  each  case  to  be  administered^  and  make  it  perjury  to 
swear  falsely. 

Sect*  3.     Of  Riots  at  the  Poll. 
The  same  as  in  counties.    Vid.  ante,  p*  1147  sect.  3. 


Sect.  4.    Cf  Electors. 


/ 


Vid.  ante,        The  right  of  election  in  cities  and  towns,  being  counties 
■ppe  .1    .  ^|.  ^|jgjjjgg|ygg^  varies  considerably;  where  the  right  of 

voting  is  in  the  forty  shilling  freeholders,  the  same 
description  will  be  required  of  the  voters  as  in  counties, 
except  as  to  the  time  of  assessment.'  Vid.  ante, 
p.  127  &  8. 

Vid.  oath,         Where  the  right  of  election  is  not  in  the  freeholders, 

u^.    '      the  name,  the  addition,  the  profession  or  trade,  the 

place  of  abode  of  the  voter,  for  whom  he  votes,  and  that 

he  has  not  voted  before,  is  all  that  can  be  demanded  of 

him  at  the  poll 

Voters  Freeholders. 

H.  R  390.        With  regard  to  the  tenure  by  which  the  voters  hold 
chap.i.'      their  respective  estates,  and  the  interest  they  have  in 
them,  they  differ  not  from  the  voters  for  counties. 

It  does  not  seem  that  any  distinction  was  made  between 
freeholders  voting  for  cities  and  boroughs,  not  being 
H.  B.  591.  counties,  and  for  cities  and  boroughs,  being  counties  of 
themselves,  till  13  G.  2.  c.  20.;  whereby  the  first  and 
second  sections  of  the  act  of  the  10  Anne,  c.  23.  and  the 
whole  of  the  1 2  Anne,  stat.  1 .  c.  5.  (both  of  which  related 
only  to  elections  for  counties,)  were  extended  to  the 
electors  for  certain  cities  and  towns,  being  counties  of 
themselves. 
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Mr.  Serjeant  Heywood  observes,  that  there  is  a  vari-     Sect  4. 
ance  between  the  preamUe,  and  enacting  part  of  the 
13  G.  2.  c.  26,  and  concludes  his  observations,  that  ac- 
cording to  the  profession  in  the  preamble^  the  act  was  to 
relate  only  to  those  cities  and  boroughs,  being  counties, 
where  the  right  of  voting  was  already  confined  to  free-  h.  B.  391. 
holders  of  forty  shillings  a  year ;  but  the  enacting  part  ^^ 
applies  the  recited  laws  to  all  freeholders,  and  inflicts 
a  penalty  on  every  person  not  having  an  estate  of  that 
valoe,  who  should  presume  to  vote. 

No  freeholder  shall  vote,  as  freeholder,  for  members,  3  Dong. 
for  any  city  or  town  being  a  county ^  unless  such  person  ^9  q^  ^^  ^ 
shall  have  a  freehold  estate  in  the  city  or  town  for  which  <B.  t.s-5. 
he  votes,  of  the  clear  yearly  value  of  401.  above  charges. 

No  public  or  parliamentary  tax,  church,  or  parish 
rate,  or  duty,  or  other  tax  whatsoever,  to  be  deemed 
a  charge  within  this  act. 

Persons   demanding  to  poll  (if  required  by  a  can-  Vid.  ante, 
JUdate  or  voter)  to  take  an  oath  or  affirmation  before  he  ApM^Liii 

polls.  wai. 

^  19  o.  r 

c.  28. 1. 1. 

This  act,  19  G.  2.  c.  28,  (except  what  relates  to  cheque  y  , 
books,  and  notice  of  elections,)  does  not  extend  to  any  Act  not  to 
city  or  town,  being  a  county,  where  the  right  of  voting  is  citie^'iec! 
in  freeholders  of  less  value  than  forty  shillings  per  ann. ;  if  ▼oten 
and  is  confined,  by  s.  1 3,  to  persons  having  a  right  to  vote  a^year. 
for  that  description  of  property;  but  as  the  13  G.  2.  c.  20,  ^^^  ■•  ^^• 
bad  required  all  freeholders  voting  for  cities  and  towns 
being  counties  of  themselves,  to  be  so  qualified,  it  may 
be  argued  that  the  annual  value  of  the  voters,  is  a  ma^ 
terial  subject  for  investigation  at  the  poll  in  such  cities 
and  towns. 

Queried  votes  the  same  as  counties,  vid.  ante,  p.  141. 
Of  trustee  and  mortgagee,  ibid,  vid'  ante,  p.  145. 

O 
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Sect.  4. 

^ 


Posseision. 


19  G.  ft.  The  voter  must  have  been  in  the  actual  possessioti  or 


c.  28.  8.  4. 


receipt  of  the  rents,  for  twelve  calendar  montht. 


Compuicd        The  most  obvious  construction  is,  that  the  computa- 
from  day  of  ^j        £  ^j^^  twelve  months,  is  to  be  from  the  day  when 

voting*  ••v—  #       ^  ^  ^ 

3  Doug.       the  voter  takes  the  oath,  and  gives  his  vote. 

235. 

Uniewby  If  the  same  comes  to  the  voter,  ^^  within  the  twelve 

&crwitijin  months,    by  descent,    marriage,    marriage   settlement, 

19  r*****  devise,  or  promotion  to  any  benefice  in  a  church,  or  pro- 

c.  28. 8. 4.  motion  to  an  office,  he  may  vote.^ 

As  to  freehold  interest  and  equitable  title,  the  same  as 
counties,  vid.  ante,  146-7. 

Joint  tenants,  clergy,  and  offices,  ibid,  ante,  148-9. 

Livert/men  of  London, 

11 G.  1.  No  person  shall  vote  at  any  election  for  the  city  of 

e.  18.  s.  14.  London,  who  shall  not  have  been  upon  livery  twelve 
calendar  months*  before  such  election, and  who  shall  not 
have  paid  his  respective  livery  fines,  or  having  paid 
them,  shall  have  received  back  any  allowance  in  respect 
thereof;  nor  who  shall,  within  two  years  before  such 
election,  be  discharged  from  paying  any  of  the  rates  or 
taxes  payable  by  the  citizens  of  London ;  or  who  has 
•  within  the  above  period,  received  any  alms  whatsoever; 
and  the  vote  of  every  such  person  shall  be  void. 

Assessment. 

Sim.  69.  '^^  regulation  of  assessments,  which,  in  the  18  G.  2, 

had  taken  place  in  counties,  was,  a  year  after,  by  the 

*  yid.  the  liverymaa's  oatfa  in  the  above  act,  sect  1. 
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1 9  G.  2 ,  in  a  great  measure^  extended  to  cities  and  towns,     Sect.  4, 
counties  of  themselves.     By  this  stat.  it  was,  amongst  Ma>t  be  as- 
other  things  enacted,  that  no  person  shall  vote  (as  free-  *^^^^  *« 
holder)  in  such  city  or  town,  being  a  county,  for  lands  within  is 
which  have  not  been  charged  or  assessed  towards  some  "^nthi. 
aid  granted,  or  hereafter  to  be  granted,  to  his  majesty, 
bis  heirs  or  successors,  by  a  land  tax  in  Great  Britain,  ^°"  ^^ 
twelve  calendar   months*    next  before    such   election,  any  rent?. 
Provided  that  nothing  herein  contained,  shall  extend,  or  ^ua°|°'„^ 
be  construed  to  restrain  any  person  from  voting  in  any  sested  to 
such  election  for  cities  and  towns,  as  are  counties  of  t.^  *°  "     , 
themselves,  as  aforesaid,  in  respect,  or  in  right  of  any  ^^  ^-  *• 
rents,  or  any  messuages  or  seats  belongmg  to  any  ofnces^ 
in  regard  or  by  reason  that  the  same  have  not  been 
usually  charged  or  assessed  to  the  aid  commonly  called 
the  land  tax. 

Three  or  more  commissioners  of  land  tax  to  sign  and  Duplicates 

seal  one  duplicate  of  the  copies  of  assessment  delivered  ^cMmcnto 

to  them  by  the  assessor,  after  all  appeals  determined,  and  signed  by 
the  same  shall  deliver  to  the  clerk  of  the  peace.    Copies 


sioners. 


to  be  given  to  persons  requiring  them,  paying  for  them.  ^^^^^ 

As  to  form  of  the  assessment  and  other  things,  see 
Appendix,  p.  xxix. 

Of  variance  in  poll  and  assessment,  vid.  ante,  p.  153. 

Situation  of  freehold,  same  as  counties,  ante,  1 55. 

Duty  assessed,  ibid,  ante,  p.  158. 

Land  tax  redeemed,  t  ibid,  ante,  p.  160. 

*  In  counties,  reduced  to  six  months,  by  20  G.  3.  c*17,  which  act  does 
not  extend  to  cities,  &c.  The  mode  of  assessing  was  further  regulated  by 
SO  G.  3.  c.  35. 

t  See  chap,  on  electors,  post,  where  the  right  of  persons  to  vote  as  pur- 
chasers of  unredeemed  land-tax,  is  fully  discussed,  and  the  subject  of  this 
section,  in  other  respects,  more  particularly  entered  into. 

O   2 
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8eet.  4. 


Frecbolden 
in  towns 
mnd  citiety 
counties  of 
themselTes. 
lOtb  of  Ann 
against 
fraadalent 
conveyan- 
ces extend- 
ed to  citieif 
&C.  by  15 
G.  fi.  c.  20. 
H.B.404. 
Sim.  68.  69. 


Annuities 
in  counties. 


U.  B.  411. 


Disqualifi- 
cations the 
same. 


Splitting  Votes. 

The  number  of  voters  in  cities  and  towns,  counties  of 
themselves,  made  some  regulations  necessary  with  respect 
to  them.  The  statute  of  king  fVilliam,  to  prevent  the 
splitting  of  freeholds,  expressly  extended  to  them.  The 
statute  of  loth  Ann.  does  not  literally  mention  them, 
though  it  recites  the  statute  of  king  TVilliam,  and  extends 
to  all  conveyances  of  freeholds.  And,  therefore,  by  the 
13  G.  2.  the  provisions  and  penalties  of  the  statute  of 
10  Ann.  c.  23,  against  fraudulent  conveyances,  are 
expressly  extended  to  freeholders  and  freeholds  in  cities 
and  towQs,  counties  of  themselves. 

Annuities. 

Fraudulent  practices  to  carry  elections  for  cities  and 
towns,  being  counties  of  themselves,  by  means  of  grants 
of  annuities  and  rent  charges,  issuing  out  of  freehold 
lands  and  tenements,  have  been  put  upon  exactly  the 
sam^  footing,  as  if  carried  on  to  procure  elections  for 
counties,  by  the  act  of  3  G.3.  c.  24.  See  counties, 
ante,  p.  163. 

Personal  disqualifications  are  the  same  as  counties. 
See  counties,  ch.  1.  p.  163. 

As  to  the  liability  of  the  returning  officer  to  an  action 
at  common  law,  for  unjustly  refusing  the  vote  of  an 
elector,  vid.  the  case  of  Ashby  v.  White,  Sargent  v.  JlftV- 
ward,  Cullen  v.  Morris,  ante,  p.  178.  Appendix,  p.  Ixxi. 


Sect.  5.  Votes  thrown  away,  the  same  as  counties,  ante,  p.  170. 


Sect.  6.  Closing  the  poll,  ibid,  ante,  p.  173.  post  p.  212. 

With  respect  to  elections  for  Norwich  and  London : 


Elections 
for  Nor- 
wich. 


The  Stat.  3  G.  2.  c.  8,  recognizes  a  partial  adjournment 
of  the  court  for  holding  the  election,  having  provided  that 
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one  of  the  cheques,  a  swearer,  and  a  clerk,  shall  be  ad-     Sect.  4. 
mitted  into  the  common  gaol,  or  other  prison,  to  take  Votcs  of 
the  votes  of  such  freemen  confined  for  debt,' as  shall  have  freemen 
a  right  to  vote  at  such  election.  gwf  fw  *" 

debtt  may 

In  Loudon,  the  poll  is  to  be  finished  in  seven  days,  there, 
exclusive  of  Sunday,  and  at  the  wardmotes,  within  three  J^^g*  J*^ 
days  (exclusive  of  Sundays)  after  the  commencing  the 
same  respectively,  and  the  poll  books  to  be  sealed  up 
upon  adjourning  the  poll  each  day,  with  the  seals,  and  in 
the  presence  of  such  of  the. candidates  as  shall  desire 
the  same ;  and  shall  not  be  opened  again  but  at  the  place 
of  election ;  and  be  duly  and  truly  cast  up,  and  the 
numbers  declared  within  two  days  after  the  election. 

If,  at  the  close  of  the  poll,  the  person  having  the  fewer  Vid.  poit, 
nomber  of  votes,  desires  a  scrutiny,  and  the  returning  ^  ^^^ 
officer  choose  to  grant  it  (which  he  is  not  obliged  to  do, 
except  in  London,)  the  election  may  thus  be  determined 
in  favour  of  such  person,  by  disqualifying  the  votes  of 
his  opponent. 

As  to  election  by  scrutiny,  vid.  post,  3d  part,  ch.  ii. 

If  no  scrutiny  be  granted,  the  returning  officer  must,  tsQ.s. 
immediately,  or  on  the  day  next  after  the  final  close  of 
the  poll,  truly,  fairly,  and  publicly  declare  the  name  or 
names  of  the  person  or  persons  who  have  the  majority  of 
votes  on  such  poll,  and  shall  forthwith  make  a  return. 
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CHAP.  III. 


PBOCEXDIMGS  AT  AN  ELECTIOV  FOR  A  BOROUGH  OR  TOWN. 

Vid.  tnte,    f  O  the  returning  officer  of  a  borough  or  town,  no  writ 

^id.Appen.  ^ssues  ;  but  the  sheriflf  of  the  county,  on  the  receipt  of 

p.  TUkwric  the  writ,  is  cftrecfecf  forthwith  «to  make  out  a  jjrecep^  to 

each  borough  and  town  within  his  jurisdiction. 

Sect,  i .    Reading  the  Precept  and  Statute. 

Any  elections,  or  voices  given,  before  \\\e  precept  be 

4  Inst.  49.    read  and  published,  are  void  and  of  no  force ;  for  the 

same  voters,  after  the  precept  read  and  published,  may 

make  a  new  election,  and  alter  their  voices  secundum 

legem  et  consuetudinem  parliamenti. 

«G. «.  c.  t4.  AH  officers  having  the  execution  of  any  precept,  shall, 
*^^\^  immediately  after  reading  it,  read  the  act  against 
xiiu  bribery. 

jPeck.iTT.  Where  the  right  of  election  is  in  the  whole,  or  in  part 
ft.  7.  in  freemen,  this  act  (3  G.  3.  c.  15.  s.  7.)  shall  be  read 

immediately  after  the  bribery  act. 

Acts  to  be        At  New  Shoreham,  Cricklade,  and  Aylesbury,  there 
read  at  par-  ^g  q\^q  particular  acts  of  parliament,   besides  those 
piacei.        above-mentioned,  which  are  directed  to  be  read  before 
proceeding  to  election,  viz. 
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At  New  Shoreham, — The  stat.  1  x  G.  3.  c.  55,  in  oon-  ^  5tct  1. 
formity  to  s.  6  of  the  act. 

At  Crtcklade. — ^The  stat.  22  G.  3.  c.  31,  in  coaformity 
to  s.  6  of  the  act. 

At  Aylesbury. — ^The  stat.  44  Geo.  3.  c.  60,  in  con- 
formity to  s.  5  of  the  act. 


Oaths  to  returning  Officers. 

Returning  officer  having  execution  of  precept  must  iP'^'^ji 
take  the  same  oath  as  sheriffs,  by  2  G.  2.  c.  24,  and  in  to  borooghs 
this  respect  all  things  applicable  to  counties  are  equally  ^teMmJI^u 
applicable  to  cities  and  towns  being  counties,  and  bo-  coantiM,  . 
roughs  and  towns*not  counties  of  themselves.  ch.i!p.ioo. 

Who  is  a  candidate,  same  point  as  in  counties.  See  «o«ii.. 

tie*,  p.  531: 
•.5. 

Candidate  for  a  city,  borough,  or  cinque  port,  must  Qaafifica- 
be  seised  of,  or  entitled  to  an  estate,  freehold  or  copy-  ^°°'  ^^'^ 
hold,  for  life,  or  some  greater  estate  in  England^  Wales,  9  Ann,  c.5. 
or  Berwick  upon  Tweed,  of  £.300  per  annum  above  ••^' 
reprizes.  • 

He  must  take  the  oath,  mutatis  mutandis,  prescribed  Oath  m  in 
by  the  statute,  and  the  exception  in  the  acts  are  the  same  required, 

as  in  counties.  Tid.  ante, 

p.  111. 

A  candidate  may  be  proposed  at  any  time  during  the  Sim.  5S. 
election. 

Personal  disqualifications,  same  as  in  counties.  Seecoyn- 

tieiy  ante* 
p.  33. 
*  If  a  candidate  be  clearly  ineligible  and  notice  is  given*  and  sofficient 
proof  shewn  to  the  electors  of  sach  candidate's  ineligibility*  the  voaoes 
given  to  him  are  thrown  away,  and  the  next  candidate  on  the  poll,  with  the 
greatest  number  uf  yoles,  duly  elected.    Sim.  45.  aate  p.  55. 

04 
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Sect.  J.         If  the  election  be  not  determined  by  the  view,  the  re- 

''"■"^  turning  officer,  if  required,  must  take  the  poll  ;*  and 

the  time  at  which  it  must  commence  and  finish,  and  also 

the  number  of  hours  it  must  be  kept  open  each  day,  the 

same  as  in  counties,  vid.  ante,  p.  105. 

Sect.  2.     Who  is  to  take  the  Poll. 

H^.  54.         Iy  often  happens  that  it  is  a  matter  of  dispute  in  a 

11a.  159.     borough,  who  is  to  take  the  poll,  i.  e.  who  is  the  returning 

officer.    Mr.  Serjeant  Heywobd  says,  returning  officers 

may  be  classed  such  as  are  so  by  common  law,  or  by 

charters. 

Ibid.  Lords  and  even  lad%e$  of  manors  have  been  permitted 

to  make  returns,  t 

Instances  of      There  are  instances  of  this  duty  being  performed  by 

MbtmtLt^Bot  **  bailiffs  of  the  district  in  which  the  borough  is  locally 

lords  of  N>-  situated.'*    By  '^  the  stewards  of  the  lords  of  boroughs.'* 

By  **  the  bailiff  of  the  lord  of  the  manor  in  which  the 

borough  is  situated.*'    By  "  the  bailiff  of  the  lord  of  the 

city  or  borough."    By  "  the  sub-bailiffs,  where  the  pre- 

H.B.  54-60.  cept  is  directed  to  the  bailiffs."     By"  the  constable," 

where  "  the  borough  remains  in  the  situation  of  a  vill 

at  common  law."    By  "  officers  called  vianders."    By  a 

^'  portreeve." 

In  corpora.  In  corporations  this  depends  greatly  upon  their  char- 
teTgcne-*'  ^^">  which  somctimcs  have  described  the  officers  who 
rally  directs  should  preside  at  the  election  of  members ;  at  others, 

who  shall 
be  returning 

Officer.  ,  j^  ^y^^  Cirencetter  case,  fist  May,  16S4,  a  poll  was  demanded  of  the 

freeholders  only ;  this  was  considered  to  be  a  void  demand  of  the  poll. 

But  it  was  declared,  that  if  it  had  been  demanded  of  the  inhabitants, 

householders,  residents,  then  if  the  same  had  not  been  granted  accordingly, 

the  election  had  been  void*    Glanv.  104, 107, 110. 

t  Who  are  the  retaroing  officers  at  each  place  respectirely,  rid.  Appen- 
dix, No.  xlvlii. 
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that    right  has   devolved    on   the   superior  corporate  "^  ^^^^  *• 
officer^  without  any  express  appointment,  in  both  cases,  j^^^ ' 
it  is  manifest  that  the  charter  is  the  foundation  of  their 
claim. 

If  a  person  acts  without  right,  he  is  punishable  by  the  H.  B«  60. 
house  of  commons. 

There  is  no  statute  requiring  a  written  poll  in  bo-  Taking  tb« 
roughs,  towns,  or  cities  not 'being  counties;  though  in  Sxtdoes 
the  statute  (7  and  8  W.  3.  c.  25.  s.  6.)  the  returning  n^*  require 
officer,  under  the  penalty  of  £.500,  is  required  to  give  poii»  tiioogh 
copies  of  the  poll  taken  at  the  election.    But  in  so  penal  r»****JJ°*^ 
a  case  (as  Mr.  Luders  observes,)  this  would  probably  Sim.  I60. 
be  confined  to  copies  when  the  poll  was  taken  in  writ-        * 
ing.     Perhaps,  however,  usage  may  have  established 
the  rule. 

Of  the  Appointment  of  Deputies^  Poll  Clerks^  Cheque 

Clerks^  Ssc, 

The  returning  officer  may  appoint  an  assistant  or 
deputy,  as  well  as  poll  clerks,  cheque  clerks,  and  inspec- 
tors; but  as  the  18  G.  2.  c.  18.  does  not  extend  to  cities 
and  towns,  he  cannot  charge  the  candidates  with  the 
expence.  Vid.  per  Lord  Ellenborough,  in  Morris  t?. 
Burdett,  1st  case.  Appendix,  p.  54. 


in 


c.  84. 1. 7* 


So  also  in  every  city,  borough,  or  other  place,  every  q  ^^ 
person  retained  as  poll-clerk,  shall  be  sworn  before  the  Appendix 
PoU  begins.  p-q"",. 

For  further  as  to  the  appointment  of  poll-clerks,  &c. 
vid.  ante,  p.  105. 

There  is  no  authorized  cheque  upon  the  poll-book  in 
elections  of  the  above  description,  except  in  Westminster, 
by  the  51  G.  3.  c.  126.  At  elections  for  Norwich  tliere 
is  also  a  recognition  of  such  appointment  by  the  stat.  3 
G.  2.  c.  18. 
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Sectf. 


^       The  high  bailiff  of  Westminster  in  an  action^  diarged 


Sheriff  mast  the  candidate  for  "twenty-four  poll-clerks^  at  a  15.  and 

ciwk^&c.  5«-^ch;''  on  this  item,  Lord  EUenboraugh  said,  *'So 

unless  can-  the  law  requires  him  (the  plaintiff)  to  do  whatever  it 

agJee  tTdo  necessary  to  making  the  returns,  and  if  the  election 

»o-  cannot  take  place  without  the  attendance  of  so  many 

Rep.  2t8»  staffmen  and  poll-clerks,  he  alone  must  retain  and  pay 

«23-  them/' 


Of  Commissioners. 

Vid.  ante.         All  regulations  as  to  commissioners  for  administering 
^*         '      oaths,  by  34  G.  3.  c.  73.  and  42  G.  3.  c.  62.  affect 
boroughs  as  well  as  counties. 

Oaths  to  Electors, 

4S  G.  9.  c.  The  bribery  oath  is  to  be  administered  before  pollings 
iJjpcnVp.     ^^  required,  as  directed  by  2  G.  2.  c.  24. 

In  the  first  case  of  Morris  v.  Burdett,  the  returning 
officer,  in  his  action,  charged  the  defendant,  as  a  candi- 
date, '^  two  commissioners  for  administering  the  oaths  of 
The  regular  allegiance,"  21s.  and  5*.  Lord  El/enboroiigh  said  "  fur 
cxpences  of  a  share  of  the  expence  incurred  in  administering  the  oaths 
oners  for"  to  the  Roman  Catholic  electors,  the  defendant  appears  to 
administer-   jjg  liable,  if  he  shall  be  considered  to  have  acceded  to 

ing  oaths  /• 

must  be  the  character  of  a  candidate.  But  the  statute,  while  it 
candidates.   ^^^^^  ^^*®  burthen   upon  the  candidates,  regulates  the 

amount  of  compensation  to  be  given  to  the  commission- 
1  Camp.  ers ;  and  enacts,  that  the  returning  officer  shall  provide 
^3/  ^^'  commissioners  at  a  sum  not  exceeding  one  guinea  per 
Appen.  p.     day,  for  administering  such  oaths.    This  item,  therefore, 

must  be  reduced  to  that  amount/' 

At  to  the  oaths  to  be  taken  at  particular  places,  vid- 
ante,  p.  186,  chap.  s. 

The  oaths  may  be  administered  by  the  returning  officer, 
poll  clerks^  or  commissioners,  as  in  counties,  ante,  p.  1 1 2 . 


54. 
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The  25  G.  3.  c.  84,  affects  boroughs  and  towns.  Sect  t. 

H.  C.  389- 

The  oath  to  be  administered  if  required  by  any  candi-  9o. 
date,  or  any  voter;  as  to  the  administration  of  uuneces-  p/^.  ixxSi. 
sary  oaths,  vid.  ante,  p.  183. 

Cirencester, 2 1  st  May,  1 624.  An  oath  was  administered  cianv.  104, 
to  every  elector  to  declare  whether  he  was  a  freeholder,  J^J^'  ^^^• 
before  his  voice  was  admitted.  It  was  resolved,  that  the  Admiuis. 
administering  an  oath  to  the  freeholders  in  a  borough^  oath»"not 
was  an  unlawful  act,  for  that  '*  such  an  oath  is  only  to  expressly 
be  given  in  the  county  court,  by  the  statute,  in  case  of  Uw"*ineg»][ 
choosing  knights  for  the  shire,  and  not  in  case  of  choos-  J^*»  ^^ 
ing  burgesses  within  a  borough."*  Bristoicase. 

It  was,  however,  resolved,  "  That  the  swearing  of  the  GiariT.109. 
freeholders,  and  polling  of  them,  however  the  same  might  ^"^  ^^^' 
reflect  upon  the  under  sheriff  or  others,  in  point  of  mis-  thereby 
demeanor;  yet  the  same  did  not,  nor  could,  make  void  *^°'  *  ' 
the  election  of  Sir  William  Masters,  (whose  election  was 
in  question,)  if  otherwise  he  had  a  substantial  and  good 
election  ;"  and  he  was  holden  duly  elected. 

At  elections  for  Westminster,  the  bailiff,  or  his  deputy,  51  g.  3.  c. 
in  case  of  a  poll  being  demanded  by  any  of  the  candi-  ^*?-  '•  ^* 
dates,  or  two  or  more  electors,  shall  appoint  poll  clerks  by  53  G.  3. 
not  exceeding  twenty-six  in  number,  at  the  expence  of  Snied  uiT' 
the  candidates.  i»t  Jan. 

1819. 

The  bailiff  shall  also  make  out  a  list  of  the  several 
parishes,  &c.  not  exceeding  eleven  in  number,  into  which 
the  booths  shall  be  apportioned  ;  and  deliver  copies  to 
candidates  or  agents  desiring  the  same,  at  2s.  each. 

*  See  also  Yorkshire,  4th  and  5th  July,  1635.  1  Joorn.  801,  803,  804, 
and  D(frtetshire,  11th  February,  1635,  in  each  of  which  the  administration 
of  oaths,  not  expressly  enacted  by  law,  at  elections,  was  deemed  an  an« 
warrantable  act.     1  Joorn.  818. 


^99 


Sect.  5. 


Vid.  ante* 
p.  1S6. 


Appen. 

•  •• 

zxziu. 
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Sect.  3.     Riots,  Sfc,. 
Vid.  Counties,  p.  114. 

Sect.  4.     Of  Electors. 

What  has  been  said  in  the  1st  chap,  with  respect  to 
the  description  which  voters  may  be  required  to  give 
when  they  tender  their  votes,  does  not  extend  beyond 
the  case  of  elections  for  knights,  of  shires,  or  of  elections 
for  cities,  &c.  being  counties,  and  where  the  right  of 
voting  is  of  Che  same  nature. 

According  to  the  oaths  which  may  be  required  of 
electors,  by  the  25  G.  3.  c*  84.  the  name,  the  addition, 
the  profession  or  trade,  the  place  of  abode  of  the  voter, 
for  whom  he  votes,  and  that  he  has  not  voted  before  at 
the  election,  is  all  that  can  be  demanded  of  him  at  the 
poll,  and  should  be  accurately  given. 

It  does  not  appear  that  the  18  G.  2.  c.  18.  which  re- 
gulates the  elections  for  counties,  or  the  19  G.  2.  c.  28. 
which  requires  a  certain  oath  to  be  taken  by  405.  free- 
holders in  cities  and  towns  being  counties  of  themselves, 
do  either  of  them  extend  to  boroughs  and  towns ;  but 
where  the  right  of  election  is  in  the  freeholders,  the  voter 
must  satisfy  the  returning  officer,  at  the  time  he  tenders 
his  vote,  that  he  possesses  the  necessary  qualification, 
although  the  freeholders'  oath  cannot  be  demanded  of 
him,  and  would  be  illegal  if  administered. 

Vid.  ante,        As  to  the  name  and  place  of  abode  of  the  voter,  the 
p.  1S9.50.    game  description  may  be  required  as  in  counties. 

s  Feck.  56.  March  17th.  X  W.  Vaughan  described  his  residence, 
^'  Princes-street:^-  it  appeared  that  he  carried  on  his  busi- 
ness in  Princes-street,  but  that  he  slept  in  Orange  Court, 
where  his  freehold  was,  and  where  another  person  lived 
as  a  lodger.    The  committee  decided  the  vote  to  be  bad- 
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The  subject  of  this  sectioQ  may  be  divided  into  four     ^^^  ^ 
chsses^  viz. : —  " 

f .  Electors  as  freeholders. 

2.  Electors  as  freemen  or  burgesses. 

3.  Electors  as  inhabitants  paying  scot  and  lot. 

4.  Electors  as  inhabitants  genenerally. 

OF  ELECTORS  AS  FREEHOLDERS. 
It  has  been  decided  that  no  agreements  of  the  candi    ^^tof 

^  election 

dates,  or  other  persons,  can  alter  the  right  of  election.      cannot  be 

Altered  by 
content. 

Before  the  statute  of  8  H.  6.  c.  7.  was  passed,  there  Value. 
was  no  limitation  in  the  annual  value  of  the  freeholds  ?!!"°"!^u 

may  TOte  m 

which  were  to  entitle  their  owners  to  vote ;  that  statute  right  of 

respects  counties  only ;   13  G.  2.  c.  20.  respects  towns  however 

being  counties;  and  the  10  Ann.  c.  23.  and  the  13  J?*]}*.^!. 

Ann.  c.  5,  are  confined  to  counties ;  so  that  the  freeholds  9s. 
in  boroughs  and  towns,  as  to  value,  are  left  as  at  com- 
mon law. 

With  respect  to  voters  as  trustees  and  mortgagees,  vid. 
ante,  p.  145. 

Where  a  person  of  the  name  of  Meade  described  his  s  Peck.  5$, 
freehold  as  a  "  tenement  ;**  the  committee  resolved  to  ^•***"^*^ 
take  the  description  in  its  more  familiar  sense,  as  a  house, 
and  held  the  description  to  be  sufficient. 

So  in  the  case  of  Edward  Taylor,  who  described  his  JJ**'- 
freehold  as  ^^  part  of  a  messuage  ;''  it  appeared  that  he  mettaagc. 
was  a  joint  tenant,  and  the  vote  was  declared  good. 

As  to  freehold  interest,  equitable  title,  clergy   and 
oflSces,  the  same  as  in  counties,  vid.  ante,  147,  148. 
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Sect  4. 

'^ — V — *  Possession. 

With  respect  to  freeholders  entitled  to  vote  at  elec- 
tions in  cities  and  boroughfl^  not  being  counties,  there  is 
no  limitation  imposed ;  but  they  may  vote  in  right  of 
H.  B.  406.  freeholds  conveyed  to  them  at  any  timCf  however  short, 
before  the  election,  provided  their  conveyances  are  made 
bond  fide,  and  not  fraudulently,  on  purpose  to  qualify 
them  to  vote. 

'  Assessment. 

The  18  G.  2.  c.  18.  extends  only  to  *' elections  of 
knights  of  the  shire,**  and  20  G.  3.  c.  1 7.  to  "  county  ekC" 
tions.**    Both  regulating  assessments. 

By  the  30  G.  3.  c.  35.  the  electors  of  Cricklade  may 
vote  in  right  of  their  freeholds,  if  they  have  been  assessed 
to  the  land-tax  within  six  months  next  before  such  elec- 
tion ;*  or  if  the  same  have  been  so  assessed  within  two 
years  next  before  the  election,  provided  they  have  come 
to  them  by  descent,  marriage,  Slc.  within  the  1 2  months 
next  before  such  election. 

fl.  B.  408.  Jifir.  Serjeant  Heywood  has  noticed  these  acts,  as  they 
affect  cities  being  counties,  but  not  bc^oughs  merely. 

Splitting  Votes. 

H.  B.  S98.       The  provisions  made  against  fraudulent  and  occasion^ 

tiM.*^""°"     votes  for  counties,  apply,  in  general,  to  votes  for  boroughs 
JCCt  4.  p.     ajgo. 

1  Peck.  f.  Where  an  elector  votes  as  a  freeholder,  he  may  be  re- 
quired to  produce  his  title  deeds  as  in  county  eIectiouj3« 
Vid.  ante,  162.  and  note. 

*  At  to  the  titW  which  Uie  pgrchtsen  of  uorcdeened  kad-tax  have  to 
▼ote  at  electioD»  for  boroaghi,  Tid.  po»^  chapu  od  electon,  3d  part. 
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Annuities.  Sect.  4. 

It  if  to  be  observed  that  the  3  G.  3.  c.  24.  which  regu- 
htes  votes  in  right  of  annuities,  is  an  act  to  prevent 
fraudalent  votes  in  ^'  elections  of  knights  of  the  shire,  and 
of  members  for  cities  and  towns,  which  are  conn  ties  of 
themselves."  And  the  enacting  part  includes  voters 
**  for  electing  members  for  such  cities  and  towns,"  but 
does  not  extend  to  boroughs  or  towns^  not  being  counties 
of  themselves. 

For  matters  which  may  affect  the  freeholders  generally, 
see  under  counties,  sect.  4. 

As  to  votes  of  burgage-holders,  see  post,  chap,  on 
electors,  3d  part. 

Copyholders. 

The  only  borough  in  which  common  copyholders  H.  C.  415. 
present  themselves  as  enjoying  the  elective  franchise,  is 
Cricklade. 

Leaseholders. 

At  Cofff  Castle,  tenants  for  years,  determinable  on  h.  b.  411. 
any  life  or  lives;  at  Cricklade,*  leaseholders  for  any  term  Appcn.No. 
not  less  than  three  years,  or  for  any  such  term,  or  greater 
term  determinable  on  life  or  lives ;  at  Lugtrshall,  such 
persons  as  have  any  estate  of  leasehold  determinable  on 
life  or  lives  within  the  borough,  have  a  right  to  vote. 

CORPORATORS  AND  FREEMEN. 

The  corporate  right  of  election  is  comparatively  h.B.  61. 
modem.  By  the  common  law,  all  elections  of  corporate 
officers,  depend  on  the  legality  of  the  election,  of  the 
presiding  officer:  he  must  not  only  be  in  possession 
of  the  office  defacto,  but  he  must  be  entitled  to  hold  it 
dejure. 

*  In  178S  the  constitation  of  this  borough  was  entirelj  altered  bj  act  of 
parliamait.    Yid.  Appeodiz.  p.  ciii. 
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In  the  Banbury  case,  1808,  Pain,  who  was  a  cor- 
porator, but  had  tendered  his  resignation  to  the  major 
before  the  election,  which  tender  the  mayor  had  kept  in 
his  pockety  and  had  not  called  a  meeting  for  the  purpose 
of  accepting  it,  was  admitted  to  vote.  In  the  Thetford 
case,  1807^  (a  full  ireport  of  which  in  MS.  is  now  in  the 
author's  possession,)  the  vote  of  Fatvkes,  as  a  cor* 
porator,  was  declared  bad ;  first,  because  there  was  no 
express  summons  of  the  corporation  to  elect  him,  he 
being  chosen  at  a  meeting  summoned  for  another  pur- 
pose ;  2dly,  because  more  than  eight  days  had  elapsed 
since  the  death  of  Gaynham,  his  predecessor,  and  there- 
fore by  the  charter  of  the  corporation  they  could  only 
proceed  to  elect  a  new  corporator  by  mandamus.  Man's 
vote  was  declared  to  be  bad,  for  the  above  reasons,  and 
because  the  electors  were  not  duly  summoned.  The  vote 
of  Thoma$  Withers  Gill  was  held  to  be  bad,  because 
there  was  no  vacancy  at  the  time  of  his  election  to  the 
office,  the  corporation  having  neglected  previously  to 
amove  Bidwell,  who  had  forfeited  his  right  by  going 
abroad.  James  Purrs  vote  was  declared  to  be  bad,  be- 
cause two  of  the  persons  who  had  elected  him  to  the 
office,  had  no  title  to  their  own  offices,  and  consequently 
could  not  elect  him.  James  Theodorick,  who  assisted 
his  father  in  the  post-office,  with  the  approbation  of 
M^Symon'ji  ^^  post-master-gcneral,  with  a  salary,  was  disqualified 
▼ote,  by  Mr.  Crewels  act,  as  serving  under  the  post-office. 

CM^^^  1°  consequence  of  the  above  decisions,  Mr.  Mingay, 
iPeck.35«.  the  sitting  member,  lost  his  seat;  and  Mr.  Creevey,  the 
c.  41!  other  candidate^  was  declared  duly  elected. 

[  203  ]  I^  ^^  ^^^^  ^b^^  ^'  Deane  was  disqualified  by  the 
Durham  act,  not  having  been  in  possession  of  his  fran- 
chise for  a  year  before  the  election  :  but  it  was  answered 
that  the  Durham  act  only  applies  to  those  voters  who 
claim  in  right  of  their  freedom,  whereas  it  is^  not  th^ 
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being  a  freeman^  but  the  being  a  capital  burgess,  which     Sect.  4. 
gave  a  right  to  vote  at  Harwich.    The  vote  of  P.  Deane  ^[^C7^ 
"was  detennined  to  be  good. 

No  freeman  to  vote  at  elections  of  members,  unless  he  3  G.  3.  c 
has  been  admitted  to  his  freedom  twelve  calendar  months      ' ''  * 
before  the  first  day  of  such  election. 

This  act  does  not  extend  to  any*persoh  entitled  to  his  ibid,  •.  9. 
freedom  by  birth,  servitude,  or  marriage. 

Any  person  who  shall  antedate  any  admissions  of  free-  s.  3. 
men,  is  subject  to  a  penalty  of  <£.500  to  the  informer. 

The  books  and  papers  of  admission  *  of  freemen,  to  be  S.  4. 
open  to  inspection,  upon  demand,  by  any  candidate,  his 
agent,  or  two  freemen,  and  copies  and  minutes  of  admis- 
sion to  be  given  upon  reasonable  payment.  And  the 
books,  &c.  to  be  produced,  if  demanded,  at  e very- 
election. 

Penalties,  how  recovered,  and  limitations  of  prose-  S.  5.6. 
cution. 

In  the  case  of  Guildford,  3d  of  February  1710,  it  was  ^  Do„g^ 
admitted  before  the  committee  of  elections,  "  that  one  271-2. 
who  has  served  a  seven  years  apprenticeship  in  the  town, 
to  a  freeman,  is,  ipso  facto,  a  freeman." 

In  the  case  of  Sudbury,  (2  Doug.  133,)  19th  Jan.  1703,  t  Doug. 
it  was  resolved,  **  that  persons  having  certain  inchoate  *^** 
rights  to  freedoms  described  in  the  resolution,  have  a 
right  to  vote  without  any  admission ."1   As  to  the  time  of 
application  to  be  admitted,  and  other  points,  vid.  post,    r  204  1 
chap,  on  electors,  3d  part. 

*  The  stamp  dat^  on  the  admltsion  of  freemea  is  altered  hy  55  G.  3. 
C184. 
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^  Sect.  4^  ^  Jiy  tijg  constitution  of  some  boroughs^  honorary  free- 
men or  burgesses  have  voices  in  elections  for  members 

Sim.  131.  of  parliament.  Durham,  Bedford,  and  a  variety  of  other 
places,  exhibit  instances  of  this  species  of  right.  As 
such  persons  must  be  regularly  admitted  according  to 
the  rules  and  customs  of  the  corporation^  such  admis- 
sions must  be  strictly  proved. 

Identity  If  any  question  is  made  upon  the  identity  of  the  person 

on  party  ob-  poU^d*  wi^^  ^bc  persou  of  the  same  description  entered 
jecting  to.     in  the  corporation  book,  the  anus  probandi  shall  lie  on 
*"*      *     the  party  objecting. 

Sim.  it4.  It  is  not  necessary  that  a  corporation  should  remain 

complete  and  entire  in  all  its  parts,  to  exercise  the  right 
of  voting. 

It  has  been  decided  that  persons,  whose  admissions 
215.°"^'       were  stamped  after  their  votes  were  given,  were  not  to 
be  allowed  as  legal  voters.    This  was  also  held  in  the 
last  Drogheda  case,  1819. 

s  Dong.  That  it  is  not  necessary,  by  the  stat.  3  G.  3.  for  freemen, 

**^*  whose  right,  in  every  other  respect,  is  complete  a  year 

before  an  election,  to  have  their  admissions  entered  on 
stamps  twelve  calendar  months  before,  in  order  to  qualify 
them  to  vote  at  such  election.  When  to  be  admitted, 
&c.  vid.  post,  308. 

3  Doug.  Resolved,  "  That  the  voters,  whose  admissions  were 

^^^'  stamped  during  the  poll,  prior  to  their  voting,  are  to  be 

admitted  as  legal  voters  at  this  election.'' 


INHABITANTS  PAYING  SCOT  AND  LOT. 

Seaford,  3  "  To  pay  scott,"  is  to  pay  parochial  taxes,  and  *'  to 
notw.  '  bear  lot,**  to  perform  parochial  duties,  and  discharge 
3Doag.r5.  parochial  offices. 
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Whatever  was  formerly  understood  by  the  payment  of     Sect  4. 
8Cot  and  lot^  the  term  at  present  when  used  to  define  the 


right  of  election,  means  no  more  than  the  being  rated  to  postVasoi 
the  church  and  poor.     Arguendo,    The  same  meaning  J^'*"6- 
is  given  to  the  term  by  Mr.  Douglas. 

Windsor  Act. 

*  An  inhabitant  paying  scot  and  lot,  is  now  understood  Inhabitants 
to  mean  a  person  who  is  rated  and  pays  the  parish  taxes;  andTot**^^^ 
or,  more  properly,  a  person  who  \%  rated  and  pays  ^^  mnstbe 
poor  rates ;  for  in  all  scot  and  lot  boroughs  the  poor  J^y  the° 
rates  are  used  as  the  criterion  for  judging  of  persons  who  '*'"• 
do  pay  scot  and  lot  to  those  boroughs ;  from  which  cir- 
cumstance it  may  easily  be  conceived  by  those  who  are 
not  immediately  acquainted  with  the  proceedings  of  q^^^  j^ 
parties  in  different  interests  in  scot  and  lot  boroughs,  ^*  P*  ^^» 
that  questions  must  (as  in  fact  they  do)  continually  arise 
and  become  the  subject  of  litigation,  as  to  the  rateability 
of  persons  either  on  the  rates,  or  omitted  to  be  rated  at 
all ;  and  as  to  the  appointment  of  churchwardens  and  Rates  by 
overseers  who,  ^'  or  the  greater  part  of  them,"  are  by  the  ^^^™  j»a<J« 
43d  of  Eliz.  c.  2.  s.  1.  the  persons  authorized  to  make  ed,  43£iiz. 
the  poor  rates,  with  the  consent  of  two  justices  dwelling  ^*  ^*  '*  ^' 
in  or  near  the  parish  or  division  for  which  the  rate  is 
made. 

But  "  by  reason  of  the  unlimited  power  of  the  church- 
wardens  and  overseers  of  the  poor,  who  frequently,  on 
frivolous  pretences,  and  for  private  ends,  make  unjus^ 

*  As  to  the  meaning  and  application  of  the  phrase,  "  paying  scot  and 
lot/'  vid.  1st  vol.  Lord  Glenbcrvie's  £1.  case,  p.  140. ;  3d  vol.  p.  126.; 
Lud.'s  cases,  3d  vol.  p.  123.  Clifford,  2  Southwark  case,  p.  376,  n. ;  and  Tamworth 
vid.  also  the  last  Tamworth  case,  March  1819,  at  the  trial  of  which  there  case,  1819. 
was  proved  to  hare  existt^d  a  church  rale,  distiuct  from  the  poor  nue,  and 
the  evidence  of  old  persons  was  given,  to  show  that  the  electors  had  always 
paid  to  the  church  rate  as  well  as  to  tite  poor  rate,  before  it  was  understood 
that  they  were  entitled  to  vote ;  but  the  committee  decided,  that  the  pay- 
■lent  of  the  poor  rate  alone  was  sufficient  to  make  a  scot  and  lot  voter ; 
and  they  admitted  the  votes  of  those  who  had  not  paid  the  cbnrch  rate. 

P  a 
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Sect.  4. 


17  G. «. 
c.  3.  to  be 
published 
in  the 
charch* 


Act 


17  G.  2. 
c.  38. 1. 4. 

Persons 
aggrieved 
maj  appeal 
to  the.  next 
iessioDs. 


and  iUegal  rates  in  a  secret  and  clandestine  manner,  con- 
trary to  the  43d  of  Eliz/'  it  was  found  necessary  to  enact 
by  the  stat.  17  Geo.  2.  c.  3,  that  the  churchwardens  and 
overseers  "  shall  give,  or  cause  to  be  given,  public  notice 
in  the  church  of  every  rate  for  the  relief  of  the  poor 
allowed  by  the  justices  of  the  peace,  the  next  Sunday 
after  the  same  shall  have  been  so  allowed ;  and  that  no 
rate  shall  be  esteemed  or  reputed  valid  and  suflScient, 
so  as  to  collect  and  raise  the  same,  unless  such  notice 
shall  have  been  given."  And  every  inhabitant  has 
liberty  to  inspect  such  rate  at  all  reasonable  times,  pay* 
ing  one  shilling ;  and  is  allowed  to  have  copies,  paying 
6  d.  for  every  24  names,  under  a  penalty  of  <£.  20  to  the 
party  aggrieved. 

And  besides  the  above  provisions,  any  persons 
aggrieved  by  such  rate,  in  being  put  on  or  left  out  of 
the  same,  may  appeal  to  the  next  sessions.  The  right 
of  appeal  is  given  by  the  4th  section  of  the  17th  Geo.  2. 
c.  38,  commonly  called  the  Windsor  Act.  "  In  case 
any  person  or  persons  shall  find  him,  her,  or  themselves, 
aggrieved  by  any  rate  or  assessment  made  for  the 
relief  of  the  poor ;  or  shall  have  any  material  objection 
to  any  person  or  persons  being  put  on  or  left  out  of 
such  rate  or  assessment,  or  to  the  $um  charged  to  any 
person  or  persons  therein ;  or  shall  have  any  material 
objection  to  such  account  as  aforesaid,  or  any  part 
thereof;  or  shall  find  him,  her,  or  themselves,  aggrieved 
by  any  neglect,  act,  or  thing  done,  or  omitted  by  the 
churchwardens  and  overseers  of  the  poor,  or  by  any  of 
his  Majesty's  justices  of  the  peace,  it  shall  and  may  be 
lawful  for  such  person  or  persons  in  any  of  the  cases 
aforesaid,  giving  reasonabl^e  notice  to  the  churchwardens 
or  overseers  of  the  poor  of  the  parish,  township,  or 
place,  to  appeal  to  the  next  general  or  quarter  sessions 
of  the  peace  for  the  county,  riding,  division,  corpora- 
tion, or  franchise,  where  such  parish,  township,  or 
place  lies,*' 
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Before  the  Windsor  Act,  it  is  certain  that  no  one  had     Sect.  4. 
the  right  of  appeal,  except  the  party  aggrieved ;  and  '"^    "^      ' 
persons  were  frequently  rated  in  order  to  serve  election  17G.«/ 
purposes.     The  sole  remedy  which  candidates  then  had, 
was  by  petition  to  the  house.    Upon  shewing  that  the 
assessment  was  made  the  tool  of  political  interest,  the 
house  always  redressed  the  injury,  by  striking  from  the 
poll  those  who  had  been  fraudulently  rated,  and  by  add- 
ing those  who  had  a  rateable  property,  but  had  been 
rejected  by  the  overseers.    However,  considerable  delay 
and  expence  attended  the  correction  of  these  abuses ; 
Mr.  Fox,  afterwards  Lord  Holland,  who  had  lately  suf- 
fered much  by  the  partiality  of  parish  officers,  obtained 
the  Windsor  Act,  by  which  a  right  of  appeal  is  given  to 
all  persons  aggrieved,  and  to  all  who  shall  have  any  ma^ 
terial  objection  to  the  rate ;  but  it  is  evident,  that  this  act 
has  not  abridged  the  jurisdiction  of  parliament,  or  taken 
away  from  candidates  the  right  of  complaint  to  the 
house  of  commons  in  the  first  instance.    If  parishioners 
do  not  choose  to  appeal  to  the  justices,  that,  on  their 
part,  shall  not  stifle  a  petitioner's  application  to  the 
bouse  of  commons ;  and  if  he  has  not  made  the  dis-  PhilJins 
covery  of  these  frauds,  till  after  the  quarter-sessions,  voj.  1"* 
that  will  not  preclude  evidence  of  them  when  the  peti-  P-  262- 
tion  is  heard. 

The   12th  section  of  this  act,  as  will  evidently  ap-  i7Q.  s. 
pear,  mainly  concerns  electors  residing  in  scot  and  lot  ^'  ^*  **  ^* 
boroughs,  particularly  in  those  places  where  it  is  the  cus- 
tom (as  it  frequently  is)  to  make  a  rate  but  once  in  the 
year,  and  in  the  interim,  persons  remove  from,  or  come 
to  reside  within  the  borough.     This  section  I  have  not 
been  able  to  find,  even  alluded  to,  in  any  work  publish- 
ed on  election  law  :   it  declares,  "  that  whereas  persons  Sect.  if. 
frequently  remove  out  of  parishes  and  places,  \vi  tliout  pay-  ^'•".■*  ^°' 
ing  the  rates  assessed  on  them,  and  other  persons  do  enter  persons  re- 
and  occupy  their  houses  or  tenements  part  of  the  year,  by  JIf*pJJi^irr"». 
reason  whereof  great  sums  are  annually  lost  to  such  pa- 
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Sect  4.  risbes  and  places;  be  it  tberefore  enacted^by  tbeautbority 
""  aforesaid,  that  where  any  person  or  persons  shall  come 
into  or  occupy  any  house^Iand,  tenement  or  hereditament^ 
or  other  premises,  out  of  or  from  which  any  other  person 
assessed  shall  be  removed,  or  which>  at  the  time  of 
making  such  rate,  was  empty  or  unoccupied,  .that  then 
every  such  person  so  removing  from,  and  every  person  so 
coming  into  or  occupying  the  same,  shall  be  liable  to  pay 
to  such  rate  in  proportion  to  the  time  that  such  person 
occupied  the  same  respectively,  in  the  same  manner  and 
under  the  like  penalty  of  distress,  as  if  such  person  so 
removing  had  not  removed,  or  such  person  so  coming 
in  or  occupying  had  been  originally  rated  and  assessed 
to  such  rate ;  which  said  proportion,  in  case  of  dispute, 
shall  be  ascertained  by  any  two  or  more  of  his  majesty's 
justices  of  the  peace." 

The  above  clause  of  the  Windsor  Act,  although  it 
defeats  the  objects  of  fraudulent  overseers,  who  make 
a  rate  at  unseasonable  times,  or  delay  the  making  of  it 
for  election  purposes,  and  gives  notwithstanding  a  right 
to  electors  to  vote  "  as  scot  and  lot  voters,"  who  come  to 
reside,  after  the  making  of  the  rate,  upon  property,  the 
late  occupiers  of  which  had  been  already  rated,  or  which 
was  void  and  unoccupied  at  the  time  of  making  such 
rate,  still  opens  wide  a  door  to  trick  and  chicanery  in 
the  electors  themselves,  who  may  come  to  reside  only  a 
short  time  before  the  election,  and  leave  again  as  soon 
as  it  is  over,  or  indeed  not  occupy  at  all  the  property 
they  pretend  to.  Where  a  new  rate  has  long  been  de- 
layed, deceit  is  often  practised,  and  it  is  very  difficult 
in  such  cases  for  the  ruturning  officer  to  detect  it.  But 
wherever  the  returning  officer  is  satisfied  that  fraud 
exists,  it  is  his  duty  to  reject  the  vote;  for  the  admis- 
sion of  every  bad  vote,  and  the  rejection  of  every  good 
one,  is  equally  an  injury  to  the  electors  at  large. 

Still,  however,  the  shortness  of  the  time  which  a  per-* 
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8on  comes  to  reside  on  rateable  property,  previous  to  the  ^*^*  *• 
electiooy  although  it  may  create  suspicion,  is  not  of 
itself  conclusive  evidence  of  fraud.  Whether  the 
elector  has  been  in  possession  of  rateable  property  for  a 
long  time,  or  only  recently,  before  the  time  of  voting, 
the  returning  officer  should  be  satisfied  that  he  is  fairly 
and  bon&Jide  Uable  to  pay  scot  and  lot  before  he  admit 
the  vote. 

In  the  case  of  Cullen  v.  Morris,  which  was  an  action  caDen  u 
against  the  high  bailiff  of  Westminster,  for  refusing  a  ^rrii. 
vote  at  the  last  election,  and  which  came  on  for  trial  at 
die  sittings  after  Michaelmas  term,  the  chief  justice 
being  of  opinion  that  the  action  could  not  be  supported 
unless  the  plaintiff  could  shew  malice  in  the  defendant, 
recommended  thatajuror  should  be  withdrawn,  which  was 
accordingly  done.  His  lordship  also  said,  that  he  consi- 
dered a  person  who  was  fairly  rated  and  liable  to  pay 
the  rate,  was*  a  good  scot  and  lot  voter,  although  at  the 
time  of  the  election  he  had  not  paid  the  rates,  provided 
he  had  never  been  called  upon  by  the  parish  officer  to 
pay  them.  The  committee  on  the  two  last  Fowey  cases, 
28i9»  acted  on  this  principle.  Upon  these  authorities  it 
may  fairly  be  presumed,  that  a  person  claiming  to  vote 
under  the  12th  section  of  the  Windsor  Act,  ought  to  be 
admitted,  provided  he  bon&Jide  occupied  the  property 
for  which  he  tendered  his  vote,  and  had  applied  to  the 
parish  officer  to  apportion  his  rate,  or  had  tendered  the 
rate,  and  it  had  been  refused.  But  as  the  parish  officer 
might  not  be  aware  of  such  persons  coming  to  reside 
after  the  rate  had  been  made,  it  does  not  seem  so  clear 
that  he  is  bound  to  call  upon  him  for  payment. 

By  section  13,  true  copies  of  all  rates  for  the  relief  Poor  Rates, 
of  the  poor  are  to  be  fairly  entered  in  a  book,  to  be  pro-  '^J ^  ^*-  ^^ 
vided  for  that  purpose,  attested  by  the  churchwardens  1  Doug, 
and  overseers,  and  kept  in  some  public  place^and  which    ^  * 
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Sect.  4.  books  are  to  be  delivered  over  from  time  to  time  to  the 
^  ''"^  new  and  succeeding  overseers  of  the  poor,  to  be  pro- 
edition,        duced  by  them  at  the  general  or  quarter  sessions,  when 

Dorchester    ^^y  *^PP®^  ^^  ^^  ^^  heard  or  determined.    These  books 
Parish         are  now  allowed  to  be  produced  as  evidence,  when  the 
taining^^'^'   original  ratcs  cannot  be  found.    As  in  the  Dorchester 
copies  of      case,  one  of  the  overseers  was  called,  and  offered  to  pro- 
^lich  could  duce  the  parish  books,  in  whi   h  the  rates  for  several 
f  °^  d*   d     y^^^®  ^^^^  entered,  together  with  the  sums  of  money 
mitted  iu      Collected.     This  was  objected  to,  as  it  was  said  the 
evidence,      original  rates  were  better  evidence.    It  was  said  in 
answer,  that  all  the  parish  officers  had  been  served  with 
notices  to  produce  the  original  rates,   but  that  they 
could  not  be  found ;  the  committee  over-ruled  the  objec- 
tion^ and  admitted  them  as  evidence. 

Resolved,  Milbome  Port  case,  "  That  persons  rate^ 
1  Doug.  (i^^  ^Q^  having  paid  to  the  rate,  though  that  rate  be 
i*9«  made  by  officers  illegal  or  doubtful,  have  a  right  to  vote 

as  inhabitants  paying  scot  and  lot." 

See  St.  Ives,      The  Committee,  Bridgewater  case,  determined  "  that 
396°°*^*       persons  rated  and  not  having  paid  the  rates,  the  day 
iPeck.108.  before  the  election,  the  rates  having  been  legally  ife- 
mandedj  and  no  fraud  appearing  on  the  part  of  the  over- 
seers, are  disqualified  from  voting." 

11th  Jan.  1699, 1700.  Resolved,  *'  That  the  mayor, 
aldermen,  and  all  the  inhabitants  within  the  borough  of 
3  Dong.  Nezrarkupon  Trent,  in  the  county  of  Nottingham,  who 
pay,  or  ought  to  pay,  scot  knd  lot  within  the  said  borough, 
have  a  right  to  vote  at  the  election  of  members  to  serve 
in  parliment  for  the  said  borough.'' 

iPeck.507.       It  was  rcsolvcd  in  the  CofcAes^er  case,  "  that  a  person 

case.  **^*'    ^^^  ^^^  been  rated  and  excused  paying  the  rates,  upon 

his  own  application,  is  not  disqualified  from  voting  for  a 

member  of  parliament  for  that  borough."    See  further 

in  chap,  on  electors,  post,  3d  part. 
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Voter  rated  by  a  wrong  christian  name^  rejected  as  a    ^^^ct  4. 
bad  vote.  iTm^ 

9  Peck.  595. 

It  seems  unsettled  whether  an  overseer  can  be  com-  9Peck.i66. 
pelled  to  produce  the  rate  at  the  election ;  but  the  weight  "  W  ^^^* 
of  reasoning  and  authority  are  in  favour  of  the  opinion, 
that  he  is  compellable. 

In  the  case  of  Seafordy  1786,  3  Luders,  96,  it  was  [  206  ] 
required  to  be  shewn  that  the  voters,  whose  rateability  ^P«c^'^W» 
was  insisted  on,  had  done  all  in  their  power  to  have  their 
names  actually  inserted  in  the  rate. 

The  voter  having  stood  on  the  rate  for  five  years,  and  1  Peck.  484. 
no  appeal  having  been  made,  the  committee  would  not 
receive  evidence  to  shew  that  be  had  no  rateable  occupa- 
tion, unless  criminal  partiality  could  be  proved  against 
the  overseers. 

The  committee,  Leominster^  1796,  where  a  voter  had  t Peck. 394. 
voted,  would  not  hear  evidence  to  shew  that  he  had  not 
any  rateable  property. 

Residence. 
No  person  shall  vote  (inter  alia)  ''  as  an  inhabitant  Degree  of 
paying  scot  and  lot,"  unless  he  shall  have  been  actually  jil^'essary. 
and   bon&  fide  an  inhabitant  paying  scot  and  lot,  six  MG.  3.  c. 
calendar  months  previous  to  the  day  of  the  election  at 
which  he  shall  tender  his  vote.  * 

The  statute  not  to  extend  to  persons  acquiring  posses-  S.  2. 
sion  by  descent,  devise,  marriage,  marriage  settlement, 
or  promotion  to  an  office  or  benefice,  nor  to  voters  with 
superadded  qualifications. 

Potwallers. 

It  was  agreed  that  a  potwaller  is  a  person  who  fur-  1  Dong, 
nishes  his  own  diet,  whether  he  be  a  householder  or  only  ^^^' 
a  lodger. 

*  As  to  the  meaning  and  extent  of  the  term,  inhabitant,  tid.  post, 
p.  518,  €i  tcq. 
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Sett.  4.         It  has  been  said  that  the  journals  of  the  house  have 
'      "         recognized  that  apprentices  cannot  be  potwallers  qualified 
to  vote. 

[  207  ]  Householders  and  Inmates. 

Resolved  in  Cirencester  case,  1792,  that  no  person  can 
be  deemed  a  house-holdery  who  does  not  possess  an  ex- 
clusive right  to  the  use  of  the  outward  door  of  the  build- 
ing, although  by  taking  inmates  he  may  have  relinquished, 
for  a  time,  the  exercise  of  that  exclusive  right ;  neither 
can  a  person  whose  habitation  is  composed  of  more  apart- 
ments than  one,  be  deemed  a  householder,  unless  he  also 
possesses  an  exclusive  right  to  the  use  of  the  staircase, 
door  way,  or  other  passage  that  forms  the  means  of  com- 
munication between  his  several  apartments,  although, 
by  taking  inmates,  he  may  have  likewise  relinquished, 
for  a  time,  the  exercise  of  that  right. 

The  exclusive  right  is  the  criterion  between  houses- 
holder  and  inmate. 

The  outward  door  to  the  building  does  not  include 
within  its  meaning,  the  gates,  or  outward  door  of  a  court 
or  passage  open  to  the  sky.  A  house  may  contain  but  a 
single  apartment,  yet  it  does  not  follow  as  a  necessary 
conclusion,  that  a  single  apartment,  though  furnished 
with  a  separate  outward  door,  will  constitute  a  house ; 
for  a  shop  or  stall,  unless  it  be  used  as  a  dwelling,  is 
certainly  not  a  house. 

t  Trtser,  «  That  it  is  the  opinion  of  this  committee,  that  the  legal 

meaning  of  the  terms  house-holdets  and  inmates,  must  be 
determined  on  the  general  principles  of  the  law  of  the 
land,  not  on  any  ideas  suggested  by  local  usage." 

"  That  it  is  the  opinion  of  this  committee,  that  if  a  pas- 
sage is  considered  as  a  street  passage,  (though  covered,) 
all  the  houses  that  have  separate  outward  doors  opening 
into  that  passage,  are  good  votes." 


Chap.  III.]    FOR  BOROUGHS  AND  TOWNS.  £o8 

Sect  4. 


Populacy, 


TV 


In  the  case  of  Honiton,  1710^  the  word  populace  is  3  Dong.  56. 
used  both  by  the  parties  and  the  committee^  as  different  "*  ^  '^ 
from  *'  inhabitants^  householders  paying  scot  and  lot,"  and 
synonymous  to  **  potwallers.'' 

Resolved,  ''That  in   the  last  determination  of  this  ^ Lad. 38- 
house,  the  word  populacy,  therein  mentioned,  extended 
only  to  the  inhabitants,  housekeepers  of  the  said  town 
and  port,  paying  scot  and  lot." 

Populacy,  in  the  case  of  Seaford,  was  explained  by  Orme,  S5i. 
the  house,  to  mean  "inhabitants,  housekeepers  paying  scot 
and  lot.'' 

Commonalty. 

The  house  determined,  2d  March,  1762,  '^  that  in  the  Joom.  toL 

last  determination  for  £rt<;(por^,  the  words  ^commonalty  coi.i.coL«! 

in  general*  extends  only  to  inhabitants,  householders  ^  ^^S* 
paying  scot  and  lot/' 

In  Poole,  the  word  commonalty,  means  the  inhabitants  2  Dong. 
who  are  incorporated  by  the  charter. 

INHABITANTS  GENERALLY. 

Lord  Coke,  in   his  commentary  on   the   statute  of  3Doug.  8i» 
22  H.  8.  c.  6.  2  Inst.  703,  concerning  the  reparation  of 
bridges  and  highways,  expounds  inhabitants  to  mean, 
'Sush  as  be  householders  there." 

Resolved,  "That  where  no  custom  nor  charter  for  2 Dong. 
election;  there  the  inhabitants,  householders,  ought  to 
make  the  election." 

Lord  Coke,  more  fully  speaking  in  the  same  place, 
tays^  "  if  a  man  dweLeth  in  a  foreign  shire,  riding,  or 
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^^'  ^'  city,  or  town  corporate,  and  keepeth  a  horse,  a  house,  and 
servants  in  another  shire,  riding,  city,  or  town  corporate, 
he  is  an  inhabitant  in  each  shire,  riding,  city,  or  town 
corporate,  8cc.  ex  vi  termini,  every  person  that  dwelleth 
in  any  shire,  riding,  or  town  corporate,  though  he  hath 
but  a  personal  residence,  yet  is  he  said,  in  law,  to  be  an 
t  Inst  703.  inhabitant,  or  a  dweller  there,  as  servant,  8cc."  ,  But  this 
statute  extendeth  not  to  them,  but  to  such  as  be  house- 
holders. 

A  person  having  prior  connections  with  a  borough, 
took  a  house  at  first  for  Jour  years,  but  afterwards,  at  his 
landlord's  request,  for  one :  he  slept  there  one  night  pre- 
vious to  the  election,  (of  himself,  as  bailiff,)  did  not  return 
?•  \^^^  again  for  nearly  a  month  after,  when  he  staid  two  days, 
5T.R.466.  but  retained  possession  of  his  house  during  the  whole 
time,  under  his  lease.-  The  court  of  K.  B,  thinking  it  a 
bon&Jide  taking,  held  this  a  good  residence. 

QcuBre  asto      The  stat.  of  26  G.  3.  enumerates  the  following  sorts 
dencriic-     ^^  voters,  as  coming  within  the  meaning  of  the  act,  viz. : 

ce&Mrj. 

Inhabitants  paying  scot  aqd  lot. 

Inhabitants,  householder,  housekeeper,  and  potwaller, 
legally  settled. 

Inhabitants,  householder,  housekeeper,  and  potwaller. 

Inhabitants,  householder  resiant. 

Inhabitants  of  such,  &c.* 

*  Thongh  the  act  mentions  ioliabitants  in  tlie  general  seme  of  that  term« 
there  have  been  ▼ariovs  decisions  as  to  the  legal  meaning  of  the  word  "  in- 
habitant :"  as  also,  whether  this  act  extends  to  inliabitauts  generally,  or 
whether  it  be  confined  to  inhabitants,  housekeepers  paying  scot  and  lot. 
Vid.  2  Peck.  243 ;  also  an  extract  from  the  cose  of  K.  v.  Cleughting,  post, 
ch.  on  electors,  p.  317 ;  and  also  K,  ▼.  Mitchell,  10  £ist*8  Rep.  p.  511  5 
Haslope  V.  Tkorne,  vol  i,  Maule  &  Selwyn's  Kep.  p.  103. 
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And  enacts  that  they  shall  not  vote  unless  they  have     Sect  4. 
been  '*  actually  and  bon&fide  "  such,  six  calendar  months  ^      ' 
previous  to  the  day  of  the  election  at  which  they  shall  100.  k  1.  * 
tender  their  votes. 

Not  to  extend  to  persons  acquiring  possession  by 
descent,  marriage,  or  promotion. 

Not  to  extend  to  any  inhabitants  with  superadded  ^  ^ 
qualifications. 

But  it  has  been  extended  to  *^  inhabitants,  housekeepers,  sim.  it8,n; 
paying  scoi  and  lot.'* 

Eveiy  person  claiming  to  vote  at  any  city,  borough,  or 
other  place,  where  there  is  no  oath  or  affirmation  of 
qualification,  other  than  the  oaths,  8cc.  against  bribery,  of 
allegiance,  supremacy,  and  abjuration,  shall,  if  required 
by  any  candidate  or  voter,  take  the  oath  given  by  25  G.  3. 
c.  84.    Vid.  Appendix,  xxxiii. 

Foter*s  last  Determination. 

Such  votes  shall  be  deemed  legal  as  have  been  so  de-  Votei  legal 
clared  in  the  last  determination  of  the  house  of  commons,  Jl^i^t  dl- 
which  determination  is  made  final  to  all  intents  and  terminatioii. 
purposes.     This  act  passed,  1 729.  24.  ^  4,  * 

•  So  much  of  the  2  G.  2.  c.  24,  as  relates  to  any  determi-  28  G.  3.  c. 
nation  to  be  made  in  the  house  of  commons,  subsequent 
to  the  passing  of  this  act,  (i.  e.  1788,)  is  repealed. 

Since  the  passing  of  both  these  acts,  (i.e.  1775,)  the  SDong.S*. 
committees   would   not   hear  evidence  to  contradict  a 
determination  on  the  right  of  voting. 

But  it  seems  that  the  last  determinations  have  been  3  Dong.  $$. 
explained  and  extended  frequently.  *  j?I.  B.  ««. 

J50.' 
f  As  to  last  determiaation?,  see  further  chap,  on  electors,  pott. 
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Sect  4.  Now  the  resolution  of  a  select  committee^  under  cer- 
Resoiation  ***°  regulations,  is,  by  act  of  parliament,  (28  G.  3.  c.  52. 
of  commit,  g.  27.  &c.)  made  conclusive,  and  nothing  but  another 
statute  can  alter  the  right  as  declared. 


sive. 
SiiD.  137. 


It  has  been  shewn  before,  that  the  stat.  25  0.3.  c.  84. 
extends  to  all  elections,  and  consequently  that  all  polls 
must  commence,  continue  open,  and  finally  close,  as 
'  stated  in  p.  105,  ante. 

'  Though  tlie  effect  of  a  non-compliance  with  the  direc- 
tions of  the  above  statute,  will  not  void  an  election,  yet 
the  conduct  of  any  returning  officer,  acting  contrary  to 
the  letter  of  the  law  therein,  is  highly  unjustifiable. 

Adjournment  qfPolL 

iPeck.505,  In  the  case  of  Colchester,  1789,  it  appeared,  that  at 
^^  ^^'  half  past  two  o'clock  on  the  second  day  of  the  poll, 
upon  some  altercation  taking  place,  with  respect  to  a 
person  who  offered  himself  to  vote,  and  was  objected  to 
as  a  pauper,  the  mayor  adjourned  the  poll;  and  that  on 
the  third  day  he  adjourned  the  poll,  after  it  had  been 
open  one  hour  only,  and  held  a  court  for  the  admission 
of  freemen. 

The  committee,  although  they  did  not  consider  the 
election  to  be  void,  resolved,  *'  That  the  adjournment  of 
the  poll  on  the  second  day  of  the  election,  no  sufficient 
cause  appearing  to  make  such  adjournment  necessary  at 
the  time,  and  in  the  circumstances  atending  thereon,  was 
highly  improper,  and  contrary  to  law.'' 

2Peck.J7i.  They  further  resolved,  *'  That  on  the  third  day  of  the 
poll,  another  adjournment  took  place,  which  was  also 
highly  improper  and  contrary  to  law."* 

*  See  also  some  remnrks,  with  respect  to  the  number  of  hours  the  poll 
ought  to  be  kept  open  in  London,  S  Peck.  371. 
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Personal  disqualifications  of  electors  are  the  same  as  in     ^^^  ^* 
counties,  chap,  i,  sect.  4,  p.  163. 


Sect.  5.    Of  Fates  given  to  a  disqualified  or 

incapacitated  Person. 

The  same  as  in  counties,  yid.  ante,  p.  170. 

Sect.  6.    Of  Closing,  Casting  up  the  Poll,  and  the  Case 

of  Equality  of  Numbers. 

The  same  as  in  counties,  ante,  p.  1 72. 

There  have  been  some  recent  decisions  respecting  the 
time  when  the  returning  officer  ought  to  close  the  poll ; 
the  leading  case  upon  that  point,  which  has  lately  been 
determined  by  the  committees  of  the  house,  has  been 
that  of  Rochester  in  February  1817,  (at  which  the  author  Ante» 
attended  for  the  purpose  of  taking  votes,)  a  report  of  ^pl^ 
which  is  given  in  the  Appendix.    The  law  upon  this  P-  cnxix. 
subject,  which  was  agreed  to  by  the  counsel  in  that  case, 
has  been  acted  upon  in  every  subsequent  case.    It  is 
true,  that  the  committee  upon  the  Newcastle  under  Line 
case,  in  1 807,  upon  nearly  the  same  kind  of  evidence, 
came  to  a  different  conclusion  to  the  Rochester  com- 
mittee, who  (as  will  be  seen)  divided  eight  against  seven ;  Appen. 
but  the  same  principle  of  law  was  acted  upon  in  both.  P«cxl^ 
The  committee  on  the  late  Bristol  case,  1819,  decided, 
that  the  returning  officer  was,  under  the  circumstances 
proved,  justified   in  closing  the  poll,  although  it  was 
opposed  by  the  friends  of  one  of  the  candidates ;  and  the 
law  as  laid  down  in  the  Rochester  case  was  then  quoted, 
and  not  disputed. 

As  to  the  custody  of  the  poll  books,  and  the  evidence 
necessary  to  prove  them  before  a  committee  in  case  of  a 
petition.     Vid.  post.  3d  part,  p.  233. 
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Sect.  5.  The  returning  officer  must,  immediately,  or  on  the 
day  next  after  the  final  close  of  the  poll,  declare  the 
majority,  unless  he  deem  it  necessary,  on  a  scrutiny  being 
demanded,  to  grant  the  same.  As  to  the  proceedings 
upon  a  scrutiny  after  the  close  of  the  poU,  vid.  post^ 
3d  part|  chap.  3. 


■J  •       •i'. 


f 

• 


«  « 


PART  in. 


CHAP.  L 

PROCEEDINGS  AFTER  THE  POLL  IN  COUNTY 

ELECTIONS. 

The  poll  being  taken,  closed,  and  declared,  the  return-     Sect  i. 
ing  officer  must  make  his  return  of  the  persons  duly  ^"    ^'""^ 
chosen,  according  to  the  mode  prescribed  by  the  writ 
and  statutes  relating  thereto.  And  by  the  25  6.  3.  c.  84,  Vid.  ante* 
it  is  provided,  that,  upon  the  day,  or  the  next  day  afler  ^' 
the  final  close  of  the  poll,  he  shall  publish  and  declare 
the  name  of  the  person,  or  persons,  having  the  majority, 
and  shall  make  a  return  forthvnth,  unless  he  deem  it 
necessary  to  grant  a  scrutiny. 

The  returning  officer  must  grant  a  copy  of  the  poll  to  7  &  8  W.3. 
any  person  demanding  it,  under  a  penalty  of  £.  500  to  ^'  ^'  ••  ^' 
the  party  aggrieved. 

Sect.  1.     Scrutiny. 

A  POLL  has  been  treated  throughout  as  the  original  De6nition 
taking  of  the  votes  in  writing;  a  scrutiny  may  be  defined  ®  »<^"*'"y* 
to  mean,  a  general  reconsideration,  by  the  returning 
officer,  or  others  by  him  appointed,  either  of  the  poll 
altogether,  or  the  scrutinizing  and  maturely  examining 
the  validity  of  particular  votes  so  taken;  or  the  grounds 
of  certain  claims  which  have  been  respectively  received 

Q 
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*•«••  ^*  or  rejected  at  the  poll,  and  amending  the  same,  by  cor- 
recting or  establishing  the  decisions  so  made,  as  they 
may  prove  to  have  been  erroneous  or  right. 

How  far  the  returning  officer,  having  completed  the 
election  by  poll,  may  afterwards,  upon  a  general  writ, 
protract  the  return  by  a  scrutiny,  depended,  till  the  25  G. 
3.  c.  84.  upon  the  legal  principles  of  the  scrutiny  itself, 
and  the  power  of  continuing  it  beyond  the  return  day. 
It  is  taken  for  granted,  upon  the  reasoning  subsequently 
given,  that  a  return  must  be  made  of  the  writ  on  or  before 
the  day  limited  for  that  return ;  the  question  can  only 
arise,  therefore,  on  the  return  of  the  writ. 


Origin  of 
tcratiiij. 
4liitt48. 
Ante» 
p.  104. 
12  Jonr. 

Ii.C*  p. 
625. 2d  cd. 

10  Jonr.  > 
521. 


It  is  not  easy  to  say,  exactly,  when  the  practice  of 
granting  a  scruty  commenced.  It  seems  not  to  have 
existed  in  Lord  Coke*s  time,  for  he  uses  ''poll''  and 
^  scrutiny''  as  synonimous  terms  ;*  we  must,  therefore, 
consider  it  as  having  clearly  arisen  at  a  more  recent 
period.  Mr.  Serjeant  Heywood  supposes  that  scrutinies 
were  introduced  about  the  time  of  the  Restoration. 

In  the  early  instances,  it  did  not  always  take  place 
before  the  returning  officer,  other  persons  being,  some- 
times, agreed  upon  to  take  the  examination,  as  in  the 
case  of  Devizes,  2  2d  December,  1690,  where  the  poll  was, 
by  agreement  of  the  candidates,  scrutinized  by  two  of  the 
council  and  two  gentlemen,  f 


*  Wkiteloeke  also  uses  these  terms  as  syooninoos  >-^  If  (says  he)  an/ 
party  in  corapetitien,  or  the  freeholders  electors  do,  upon  the  election,  de- 
maand  the  polle,  tlie  sberifie  cannot  deny  it,  and  thoogh  the  demaundert 
•f  it  doe  afterwards  waive  it,  yet  tho  sherifie  must  proceed  in  the  scrutiny ; 
90  tender  of  the  fireedom  and  indifferencj  of  elections  is  the  law  of  parlia- 
ments." See  1  WhiteL  p.  387,  and  afterwards,  in  p.  391,  he  adds, ''  some- 
time a  way  of  election  hath  bin  used  by  a  kind  of  scrutiny,  in  writing  the 
names  of  the  persons  whom  they  would  hare  to  b^  chosen,  in  several 
papers,  and  none  to  know  who  wrote  the  paper,  but  they  wlio  were  written 
aost  often  carried  the  election." 

*  See  the  mode  of  proceeding  in  scrutinies  fully  entered  into,  Hey  wood's 
€oMDtief»  419, 4i6, 1st  edit. 


Chaf.  T.  for  counties.  ,,5 

There  are  frequent  complaints  in  the  i  oth  year  of  King     Sect  i« 
William,  and  after  that  period^  of  petitions,  stating  the  ^" — "* — ' 
refusal  of  a  scrutiny  as  a  grievance  to  the  petitioner;  from  sd4,^!^ 
whence  we  must  conclude,  tbat  they  were  considered  as  ^;  ^^• 
legal  at  that  time ;  but  that  they  are  probably  not  of  p.  mo. 
older  date  than  the  7  and  8  W.3.  whereby  a  written  poll  i^g'l^io. 
was  established  at  county  elections,  under  the  regula-  ^^^^^ 
tioDS  of  poll  clerks  and  inspectors.    A  scrutiny  seems,  481^485.^ 
indeed,  to  be  the  natural  consequence  of  such  an  esta- 
blishment, being  but  an  accurate  investigation  of  the  truth 
of  those  fects  reduced  to  writing,  which  were  to  entitle 
the  voter  to  poll,  or  of  the  legal  result  of  them.    Before 
tfie  preservation  of  those  facts  by  a  poll-book,  which  is 
first  provided  for  by  the  statute  of  W.  3.  there  could  be 
nothing  to  review  but  the  mere  number  of  votes  given* 
The  veiy  provision  of  inspectors,  implies  a  power  in  the  Sim.  irr. 
sheriff  to  review  and  rectify ;  they  would  be  useless  if 
the  poll-book  were  conclusive,  and  partial  if  they  were 
absolutely  to  over-rule  the  poll-book;   but  under  the 
controul  and  opinion  of  the  returning  officer,  they  check 
and  rectify  each  other. 

If  a  scrutiny  were  legal  in  itself,  the  inconveniencies  Legality  of 
arising  from  it,  could  not  make  it  illegal,  though  they  "^'"^'^y* 
might  furnish  a  good  reason  for  prohibiting  or  modify- 
ing the  scrutiny,  with  some  restrictions.*  If,  as  som^ 
contend,  it  exceeded  the  legal  authority  of  the  sherifl^ 
then,  however  expedient  it  might  have  been,  it  must 
have  been  confessed  illegal.  Whether  the  scrutiny  was 
an  illegal  extent  of  the  sheriff's  authority,  must,  in  a 
great  measure  have  depended  upon  the  nature  of  his 
office. 

The  sheriff  in  this  as  in  other  respects,  is  both  ajtidi"  Sheriff  both 
eial  and  ministerial  officer.  He  first  judges  on  the  good-  "j^n^t^'illf 
ness  of  the  vote,  and  then  ministerially  takes  and  records 
it.   If  he  does  not  exercise  his  judgment  at  all,  but  takes 

*  Majror  jastified  in  grantiog  a  scrntiny,  Sud&ury  case.    Fbilipa»  1S7. 

Q2 
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Sect.  1.  it  without  inquiring  into  the  legality  of  the  vote  ojBTered^ 
^  especially  when  doubts  are  properly  suggested  to  him,  it 
is  a  wilful  omission  in  the  exercise  of  his  duty,  prejudicial 
to  one  of  the  candidates,  and  the  true  electors.  Thus  far 
is  clear.  Could  he  then  review  his  judgment  at  any  time 
whilst  he  was  presiding  at  the  election,  under  the  writ^ 
and  take  cogniznance  of  new  facts  introduced,  relating  to 
votes  upon  the  poll,  or  of  new  arguments  upon  the  previ- 
Sim.  178.  ous  facts  ?  Whilst  the  power  of  acting  upon  the  subject 
itself  continues,  it  is  his  duty  to  act  to  the  best  of  his 
judgment;  and  if  he  is  fairly  endeavouring  to  inform  his 
judgment  (for  it  would  be  a  breach  of  duty  if  pretended 
only,)  it  seems  clear  he  may.  And  this,  by  analogy  to 
all  jurisdictions,  even  where  the  proceedings,  when  en- 
tered, are  a  record,  as  in  sessions,  and  in  the  courts  aboTe^ 
the  judgment  may  be  varied  during  the  session  or  the 
term.  Adjourned  meetings  for  taking  the  poll  within  the 
period  limited  for  the  return  of  the  writ,  are,  in  law,  but, 
one  meeting.  How  long,  then,  does  his  authority  last  i 
Clearly  till  the  thing  be  done  which  is  required  to  be 
done  within  the  time  limited  for  doing  it ;  that  is,  in  cases 
of  election,  till  the  members  be  duly  chosen,  (not  exceed- 
ing the  time  prescribed  by  the  writ,)  which  cannot  be  till 
the  major  part  of  the  freeholders  present  decide  upon 
whom  their  choice  falls;  and  until  the  poll-book  is  finally 
closed  and  the  election  declared.  Until  that  period, 
therefore,  he  is  acting  under  the  power  given  him,  accord- 
ing lo^he  duty  of  his  office,  and  to  the  best  of  his  judg- 
ment. This  reasoning  is  fortified  by  the  inference  before 
drawn  from  the  before-mentioned  statute  of  W.  3.  and  by 
practice  for  nearly  a  century,  during  which  time  there  is 
no  statute  or  resolution  of  the  house  against  the  legality 
of  a  scrutiny,  although  there  are  abundance  of  instances 
from  the  reign  of  W.  3.  where  the  refusal  of  it  by  the 
returning  officer,  has  been  made  a  subject  of  complaint, 
which  plainly  shews  the  practice  to  have  been  considered 
legal,  though  the  returning  officer  could  not  be  compelled 
to  grant  it. 
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It  always  has  been,  and  continues  to  be  discretionary  ^  Sect.  i>^ 
in  the  returning  officer,  to  grant  or  refuse  a  scrutiny,  nor 
has  there  been  any  inclination  in  the  house  nicely  to 
question  the  exercise  of  this  discretion. 

In  several  cases  it  has  been  a  subject  of  complaint,  11  jour.84. 

that  a  scrutiny   has  been  either  partially   or  wholly  I^!<i-S4i. 
refused.     Such  were  those  of  Worcester,  7th  February, 

J693;    Colchester,  29th  November,  1695;    Southwark,  i2Joar. 

27th  December,  1695 ;  York,   16th  December,  1698  ;  54  jo„ 

Great  Marlow,  11th  December,  1744.  696, 7i4. 


In  the  Sudbury  case,  where  the  petitioner  had  the  phoiips, 
majority  at  the  close  of  the  poll,  he  complained  that  a  ^^^ 
scrutiny  was  illegally  granted,  but  in  none  of  the  above 
cases  was  the  conduct  of  the  returning  officer,  in  either 
refusing  or  granting  a  scrutiny,  at  all  censured.    It  was  3^  Mardi 
at  one  time  in  agitation  to  have  made  a  scrutiny  in  all  ^^^- 
instances,  a  matter  of  right,  and  leave  was  given  to  bring  541^. 
in  a  bill  for  that  purpose ;  but  the  law  was  left  unaltered.  ^«»P»^^* 
The  doubt  of  its  legality,  if  there  was  any,  is  now  taken  05  q  3 
away  by   the  stat.  25  G.  3,  which  enacts,  that  if  a  c.8.  s.  1. 
scrutiny  be  demanded  by  any  candidate,  or  any  two  or 
more  electors,  it  may  be  granted,  if  the  returning  officer 
deem  it  necessary. 

The  11   G.  1.    c.  18,    which  obliges  the  returning  y, 
officer  to  grant  a  scrutiny  in  London,  if  ^^  lawfully  dc-  ch.f. 
manded,'^  as  it  lays  down  no  rule  for  demanding  it,  can 
be  construed  only  by  referring   to  some   antecedent 
practice,  which  the  legislature  recognized  as  legal. 

No  particular  time  is  assigned  within  which  a  scrutiny  As  to  time 
is  to  be  demanded,  but  as  the  return  is  to  be  made  forth-  ^U?**" 

'  which  icra- 

witb,  and  as  it  seems  necessary  that  there  should  be  an  tiny  to  be 

Q  applied  for. 
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Sect.  1.     adjourament,  it  would  be  prudent  in  a  party^  intending 
^^      ''      '  to  apply  for  a  scrutiny,  to  make  the  demand  either  when 
Antep.178.  ^j^^  numbers  are  about  to  be  declared,  or  immediately 
thereupon. 

17  Jour.  73.  Southtmrk,  7  th  Feb.  1711.  The  commit  tee  reeol  ved, 
that  at  the  late  election,  the  poll  being  closed  and  cast 
up,  and  the  maj6rity  of  votes  declared  by  proclamation 

Antep.178.  ^^^  "^'^  George  Matthews  and  Henry  Martin,  esq.  the 
bailiff  could  not  proceed  to  a  scrutiny,  not  having  ad- 
journed to  'any  time  or  place,  and  the  house  agreed, 
^  where  he  has  done  otherwise,  it  was  held  to  be  a  breach 

of  privilege,  and  the  returning  officer  committed. 

Votes  to  be       To  prevent  partiality  in  proceeding  in  the  scrutiny,  the 
iipola  tfter-  Statute  also  directs,  that  where  there  are  more  parties 
ntteiy.        than  one  objecting  to  votes  on  the  poll,  they  may  object 
c.  84^  sis.   alternately,  and  the  returning  officer  is  to  decide  alter- 
nately, upon  the  votes  given  for  the  different  candidates, 
who  shall  be  parties  to  the  scrutiny,  or  against  whom  it 
Oath  to  be   shall  be  carried  on.    And  the  returning  officer  is  thereby 
adminiiier-  g^pQ^^red  to  administer  an  oath,  in  the  prosecution  of 
Ibid.  1.6.     the  scrutiny,  to  any  person  consenting  to  take  the  same, 
touching  his  right  to  vote,  or  any  thing  material  to  the 
scrutiny. 

Ibid.  S.8.  The  statute  at  the  same  time  imposes  the  penalties  of 
perjury,  and  subornation  of  perjury,  upon  persons  falsely 
swearing  or  affirming,  or  suborning  others  so  to  do. 

H.C.421,        Mr.  Serjeant  Heywood  observes,  that  through  the 
p!  ess'/sd    omission  of  some  words  in  the  6th  clause  of  the  act,  the 
6*a'     «3  returning  officer  has  no  power  to  take  the  affirmation  of  a 
10  Ann.       quaker ;  and  yet  the  7th  clause  provides  for  the  punish- 
«.  fZ,  8. 8,    fljgjjt  of  a  quaker  affirming  falsely.    But  with  great  de- 
ference to  so  high  an  authority,  it  is  conceived  that  the 
returning  officer  is  empowered  to  take  the  affirmatiom 
8 
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of  quakers  or  moraviaos,  consenting  to  take  die  same,     Secti. 
although  not  expressly  directed  so  to  do  by  the  25  ^i  q^  j|^ 
G.3.  «•»• 

The  authority  which  is  given  to  sheriffs  by  former  acts 
of  parliament,  to  administer  oaths  and  take  the  affirma* 
tion  of  qaakers  or  moravians ;  the  act  of  W.  3,  which 
enacts  that  the  affirmation  of  qaakers  shall  be  taken  by 
them  on  all  lawful  occasions  where  by  law  an  oath  is  re- 
qoiredy  and  be  accepted  us  an  oath^  and  inflicts  equal  7&8W.i. 
punishment  on  persons  falsely  affirming,  with  those  ^ 
guilty  of  perjury ;  also  the  provisions  of  the  7th  and  8th 
clanses  of  this  act,  against  persons  falsely  iaffirming  or 
'<  being  put  on  the  poll  without  being  sworn  or  put  to 
their  affirmation/*  all  plainly  shew  that  there  is  an  omis*  25  a.  5. 
sion  in  this  act  (in  not  directly  giving  such  an  authority)  €•  8^  >•  ^ 
which  the  legislature  did  not  intend. 

With  respect  to  the  general  powers  of  the  returning 
officer,  in  holding  the  scrutiny,  they  are  altogether  very 
limited ;  he  has  no  authority  to  enforce  the  attendance  of 
witnesses,  or  to  compel  them  to  be  examined,  though  he 
may  refuse  to  take  their  examination  till  they  consent  to 
be  sworn.    Vid.alia  Heyw,  Co.  p.  640.  2d  ed. 

llie  scrutiny  must  be  finished  in  timeybr  the  return  to  95  0, 5. 
be  made;  which,  on  a  vacancy  during  prorogation,  is  h^^J^' 
thirty  days ;  and  at  a  general  election,  on  or  before  the 
return  day  of  the  writ. 

In  the  Westminster  election,  in  1784,  the  error  seems  Vid.  H.  C. 
to  have  been,  not  in  granting  a  scrutiny,  but  in  not  re-  ^^^ku^ 
turning  the  writ  upon  the  return  day,  at  which  time,  as  it 
should  seem,  upon  the  foregoing  principles,  either  a 
return  of  the  candidate  who  had  then  the  majority  as 
duly  elected,  or  a  special  return,  or  a  double  return^ 
should  have  been  made. 

Q  4 
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^•^  ^'  The  inconveniencies  of  that  case*  indaced  the  legisla- 
"^  '  tare  to  pass  the  35  G.  3.  c.  84,  for  regulations  of  polls 
and  scrutinies ;  and  by  the  first  section^  the  provisions  of 
the  1  o  8ci  1 W.  3.  c.  7,  requiring  sherijBTs  and  other  officers 
to  make  a  return  of  members  on  the  day  appointed  for 
the  meeting  of  the  parliament^  was  extended  to  returning 
officers  of  all  descripnons ;  and  having  enacted  that  the 
returning  officer  might  proceed  upon  the  scrutiny^  it  goes 
H.C,439.  on,  ''but  so  as  that  in  all  cases  of  a  general  election, 
every  returning  officer  or  officers,  having  the  return  of  the 
writ,  shall  cause  a  return  of  a  member  or  members  to  be 
filed  in  the  crown  office,  on  or  before  Uie  day  on  which 
such  writ  is  returnable/' 

*  WettmhaUr,  1784.  It  became  a  qoestion,  whether  a  scratioj  coald 
be  proceeded  in  after  the  return-day  of  the  writ  wai  passed.  The  parlia- 
ment was  summoned  for  the  18th  May,  when  the  bailiff  made  a  special  return 
of  a  scrutiny  pending,  3ec.  25th  May.  Mr.  Fox  petitioned,  praying  that  the 
bailiff  might  be  compelled  to  return  him,  he  having  a  majority  upon  the  poll. 
td  June.  A  counter  petition  of  electors  was  presented,  praying  that  the  she* 
riff  might  proceed  with  the  scrutiny.  8th  June.  The  house  ordered  the  bai- 
liff to  proceed  in  the  scrutiny,  with  all  possible  dispatch.  1st,  8th,  and  9th 
Jeb.  1785.  No  return  having  been  made,  the  house  having  examined  into 
the  matter,  and  resolved,  "  that  the  speaker  do  acquaint  the  high  bailiff, 
first,  that  he  is  not  precluded  by  the  resolution  of  this  house,  communicated 
to  him  on  the  8th  June  last,  from  making  a  return,  whenever  he  shall  be 
satisfied  in  his  own  judgment  that  he  can  do  so;  and  secondly,  that  tlie  house 
is  not  satisfied  that  the  scrutiny  has  been  proceeded  in  as  expeditiously  as  it 
might  have  been ;  that  it  is  his  duty  to  adopt  and  enforce  such  just  and  rea« 
sonable  regulations,  as  shall  appear  to  him  most  likely  to  prevent  unneces- 
sary delay  in  future ;  that  he  is  not  precluded  from  so  doing  by  the  want  of 
consent  of  either  party ;  and  that  he  may  be  assured  of  the  support  of  this 
house  in  so  doing.**  Sd  March.  The  house  ordered  the  bailiff  forthwith  to 
make  a  return.  4th  March.  The  bailiff  returned  Lord  Hood  and  Mr,  Fox, 
stating  also  at  tlie  same  time,  that  a  scrutiny  was  pending.  The  buuse  or- 
dered, that  the  return  should  be  annexed  to  the  writ  for  the  county  of  Mu2- 
dUsex.    40  Joum.  473, 503,  508,  509,  577,  588, 624. 

Mr,  Fox  afterwards  brought  an  action  in  the  Court  of  Common  Pleas, 
against  Mr.  Corbett,  the  high  bailiff,  fiir  not  having  returned  him  in  due 
time,  so  that  the  sheriff  for  the  county  of  Middlaex  might  have  made  a 
Tetnm  to  his  writ,  on  the  day  appointed.  This  action  came  on  to  be  tried 
at  the  sittings  at  Westminster  hall,  in  Trinity  term,  !^6  G.  3.  (19th  June, 
1786,)  before  Lord  Loughboroughf  and  the  jury  gave  a  verdict  for  the 
plaintiff,  with  2,000 1,  damages.    Hey  w.  Co.  £1.  655,  et  seq. 
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•  This  statute  also  restrained  the  discretionary  powers     ^^^  ^* 
founded  upon  the  indefinite  terms  of  the  writ ;  and  en-  *      "^^ 
acted,  that  returning  officers  for  counties  or,  cities  and 
boroughs,  may  proceed  to  a  scrutiny :  ''  so  that  in  case  H.a  446. 
of  any  election  upon  a  writ  issued  during  a  session  or 
pronation  of  parliament,  and  a  scrutiny  being  granted 
as  aforesaid,  then  that  a  return  of  a  member  or  mem- 
bers shall  be  made  within  thirty  days  after  the  close  of 
the  pott  (or  sooner,  if  the  same  can  conveniently  be 
done.'^ 

At  the  general  election  of  1754*  the  scrutiny  at  the  trjov.ir, 
Oxfordshire  election  being  unfinished  at  the  return  of  the  '^ 
writ,  the  sheriff  made  a  double  return.    A  motion  that 
he  should  attend  the  house  to  answer  for  so  doing,  was 
negatived.  * 

Sect.  2.    Return. 
The  scrutiny  being  ended,  and  the  choice  of  the 
electors  thus  ascertained  and  declared,  the  sheriff  must         ^* 
forthwith  make  a  return  of  the  member  or  members  so 
elected.    The  words  of  the  writ,  so  far  as  they  relate  to 
die  return,  are, ''  and  the  names  of  the  knights,  citizens, 
and  burgesses,  so  to  be  elected  (whether  they  be  pre- 
sent or  absent,)  you  cause  to  be  inserted,  in  certain  in- 
dentures to  be  thereupon  made  between  you  and  those 
who  shall  be  present  at  such  election,  and  them,  at  the 
day  and  place  aforesaid  you  cause  to  come,  8cc.  &c.    And 
that  the  election  in  your  full  county,  so  made  distinctly  siln?'froin 
and  openly,  under  your  seal,  and  the  seals  of  those  pi65to 
who  shall  be  present  at  such  election,  you  do  certify  to 
us,  in  our  chancery,   at  the  day  and  place  aforesaid, 
without  delay,  remitting  to  us  one  part  of  the  aforesaid 
indenture  annexed  to  these  presents,  together  with  this 
writ.'* 

*  In  tbe  Horsham  casf>  1807,  the  namben  on  the  poll  for  the  sitting 
members  were  for  cacli  44,  and  for  each  of  the  petitioners  S9.  The  bailiffs, 
with  tbe  conttnt  of  the  sitting  members,  were  pre?ailed  on  to  m&lce  a  double 
Tetum.  The  committee  did  not  pass  any  censure  on  tbe  returning  officer 
for  so  doing,  though  they  declared  the  sitting  members  duly  elected.  See 
Serjeant  Copley's  Kep.  published  1808. 
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Sect  f.  And  after  that  they  be  chosen,  the  names  of  the  per- 
sons so  chosen  shall  be  written  in  an  indenture  under  the 
seals  of  all  them  that  did  choose  them,  and  tacked  to  the 

£222]  same  writ  of  the  parliament,  which  indenture,  so  sealed 
and  tacked,  shall  be  holden  for  the  sheriff's  return  to  the 
said  writ,  touching  the  knights  of  shires. 

The  certificate  of  the  election  is  required  to  be  the 

same,  both  in  county  and  borough  elections ;  that  is,  by 

indentures,  under  the  seals  of  the  electors,  and  of  the 

11  KoT.       returnmg  officer,  who  seals  a  counterpart  thereof.    This 

Northamp.   practice  has  been  constantly  complied  with,  and  seeips 

Gi"  ^\sr   *^^^go^*  ^^  proceedings  of  inquisition  before  the  sheriff 

and  coroner,  who  return  their  inquests  under  seal.    Any 

dtber  lotiode  6f  making  the  return  has  been  held  bad,  but 

amendable. 

GlanT.3r.  If  a  warrant,  precept,  or  return  for  burgesses  to  the 
parliament,  have  sufficient  substance,  it  shall  not  be 
adjudged  void  for  want  of  form, 

GIanv.35.  It  was  answered,  and  resolved,  that  the  form  of  the 
indentures,  made  in  the  country  by  ignorant  persons,  or 
transcripted  peradventure,  by  some  borrowed  precedent 
of  another  borough,  where  the  election  is  different,  are 
not  conclusive,  to  bind  the  parliament  by  any  inference 
to  be  made  out  of  the  same. 

If  the  return  from  the  borough  to  the  sheriff,  or  of  the 
sheriff  over,  be  sufficient  in  substance,  it  shall  not  be  im- 
GltnT.isr.  peached  for  want  of  form  or  surplusage.  But  if  the 
return  be  repugnant  and  irreconcileable,  as  if  the  same 
parties,  by  several  indentures,  return  different  persons  as 
burgesses  for  one  and  the  same  place,  the  return  is  void, 
and  neither  party  can  be  admitted  into  the  house  till  the 
return  be  amended. 

Where  the  return  annexed  purported  to  be  an  inden- 
ture, but  omitted  stating  the  usud  form,  viz.  that  it  was 
''  made  between  the  sheriff  on  one  part,  and  the  mayor, 
&c.  on  the  other  part^''  ''  but  witnessed  that  the  matfor, 
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barons^  and  jurats  of  the  port  had  chosen^*  and  eighteen     Sectt. 
seals  were  affixed  to  it,  but  not  the  corporation  seal-,  this  \xw.tm. 
was  held  a  good  returo.    So  where  the  iDdentore  par«  Ot  si«(iiiiig 
ported  to  be  made  between  the  sheriff  on  one  part,  and  Ihe  mdooi? 
the  bailiff  and  burgesses  on  the  other  part,  8cc.  in  witness  ^^^^ 
whereof  ^  they  had  put  their  seak ;''  but  there  was  only 
wu  seal  affixed,  and  that  under  the  bailiff's  name; 
nodemeath  which  there  were  bnrgesses  names,  htU  no  ibid. 
sfo/,  and  witnesses  were  indorsed :  this  was  held  a  good 
return.    And  in  the  same  case,  an  indenture,  sealed  by 
the  burgesses  to  which  the  bailiff  was  not  a  party,  was 
held  bad.    And   the    same  was    again  resolved  upon  ^^^^  '^ 
another  such  return.    But  where  the  return  has  been  tsjtn. 
sealed  by  the  mayor  or  bailiff  only,  without  the  bur* 
gesses,  it  has  often  been  held  sufficient. 

A  counterpart  of  an  indenture,  executed  by  the  sheriff, 
was  held  a  good  return,  where  the  principal  indenture 
had  been  stolen ;  so  where  the  precept  was  directed  to  ISJJ^* 
one  of  the  burgesses,  a  return  not  signed  and  sealed  by 
him  was  held  bad ;  and  another  return,  tendered  and  13  May, 
signed,  and  sealed  by  him,  was  held  sufficient. 

Where  a  person  presumed  to  act  as  returning  officer, 
who  was  not  so,  the  house  resolved  that  he  was  guilty 
of  a  high  crime  and  misdemeanor,  and  committed  him;  gJan.iTSl'. 
and    the  sheriff  and  under-sheriff   were    ordered    to  *• 
attend. 

And  in  another  case,  the  accepting  of  a  return  from  is  Jan. 
a  wrong  officer,  was  punished  by  the  house.  I7«t-S. 

The  manner  of  "  causing  the  members  to  come,'*  was 
formerly,  by  insuring  that  obedience  *'  per  manucaptores/* 
or,  in  modern  phrase,  bailing  their  appearance,  as  may  be 
seen  in  the  returns  stated  in  the  fourth  part  of  Prynne ; 
and  though  the  practice  is  disused,  yet  this  mode  of 
compulsion  shews  strongly  the  origin  and  growth  of 
parliamentary  representation* 
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Sect. «.         The   indenture^  certifying  the  election  being  duly 

7H.4!c.i5.  B^S^^  ^^^  sealed^  must  be  annexed  to  the  writ^  and 

Annexing     returned  together  with  it ;  and  where  there  is  occasion 

tore?  ^^'    to  make  another  return,  the  order  is,  that  the  return  an- 

Heiston       Dcxed  shall  be  taken  off  the  file,  and  the  indenture 

3  Dong.  53.  of  retum,  made  by  the  legal  officer,  be  annexed  to  the 

retSrMT'     ^"^  ^°  ^^  Stead.    In  order  the  more  particularly  to 

enforce  a  regularity  in  the  making  of  such  return,  and 

to  prevent  negligent,  false,  and  double  returns,  various 

statutes  have  been  enacted  from  time  to  time,  and  some 

of  them  at  an  early  period. 

The  negligence  of  sheriffs,  in  not  duly  making  their 
returns,  was  the  first  object  of  correction ;  if  the  for- 
biddal  of  a  thing,  without  a  sanction  annexed,  can  be 

5  R.  8.  St.  2.  called  a  correction.  It  was  enacted,  that  if  any  sheriff 
be  thenceforth  negligent  in  making  his  returns  of  writs  of 
parliament,  or  leave  out  of  the  return  any  city  or 
borough,  which  of  old  time  used  to  send  members  to 

^H.4.c.i5.  parliament,  he  should  be  punished  as  in  time  past;  no 
penalty  being  particularly  annexed  by  this  statute,  any 
more  than  by  the  subsequent  one,  which  required  procla- 
mation to  be  made  of  the  day  and  place  of  election, 
fifteen  days  before  election.    His  conduct  was  soon 

iiH,4.c.i.  afterwards,  by  another  statute,  subjected  to  the  examin- 
ation and  jurisdiction  of  the  justices  of  assize,  and  to  a 
penalty,  on  conviction,  of  £.ioo  to  the  king. 

8  Jour.  659.  There  are  various  instances  in  the  journals,  where  the 
lo^Jour.  house  has  censured,  and  even  committed  the  returning 
lbid.S63.  officer  to  the  custody  of  the  serjeant  at  arms,  without 
isjour.^,  hearing  him,  for  not  making  a  return  of  the  writ^  and 
ih'd  #wo  soo^etimes  for  not  making  a  return  generally ;  so  where 
21  Jour. '  there  has  been  any  delay  in  the  return  of  the  writ,  the 
JS^iour.  messenger  of  the  great  seal,  the  mayor  and  sheriff,  have 
1010.  been  ordered  to  attend,  and  the  persons  with  whom  the 

fault  has  lain,  have  been  censured  and  committed.    The 
interval  of  forty  days,  between  the  teste  and  the  return  of 
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the  writ  gave  ample  time,  especially  in  the  earlier  days  ^^^  ^ 
of  representation,  for  proceeding  to,  and  completing  the 
election.  A  negligence  so  gross  as  to  postpone  the  re- 
tam  beyond  that  period,  would  have  effectually  defeated 
the  king's  summons  of  a  parliament ;  for  the  representa- 
tives could  never  have  met  and  acted  in  their  parlia^ 
mentary  capacity,  till  the  sheriff  had  certified  they  were 
the  real  members.  Formerly,  when  parliaments  were 
▼ery  short,  and  were  generally  dissolved  as  soon  as  the 
inmiediate  exigency  of  the  crown  was  satisfied,  such  delay 
would  have  effectually  deprived  the  neglected  part  of 
the  constituent  body  of  its  privilege ;  for  their  members 
might  have  come  either  after  the  parliament  was  dis- 
solved, or  after  the  material  business  was  finished. 

I 

Soon  after  the  Revolution,  when  the  jealousy  of  the 
commons  had  made  them  sharp-sighted  to  the  most 
remote  infringement  of  their  rights,  in  order  to  prevent 
the  inconsequences  which  might  follow  from  negligence 
in  the  return  of  the  writ,  a  statute  was  made,  reciting, ''  in  io;&  ii* 
order  to  prevent  abuses  in  the  returns  of  writs  of  summons  ^*  ^*  ^'  ^' 
for  calling  a  parliament,  or  writs  for  the  choice  of  any 
new  member  to  serve  in  parliament,  and  to  the  end  they 
may  be  duly  returned  and  delivered  to  the  clerk  of  the 
crown,  to  be  by  him  duly  filed  according  to  the  ancient 
and  legal  course,  whereby  it  was  enacted,  that  the  sheriff, 
or  other  officer  having  the  execution  and  return  of  such 
writ,  should,  on  or  before  the  day  that  any  future />ar/ta- 
ment  shall  be  called  to  meet,  and  with  all  convenient  ex- 
pedition, not  exceeding  fourteen  days  after  any  election  R«*am  t© 

»     -I         •  .  r  -^       --.L        •  «         ^  made  in 

made  by  virtue  of  any  new  writ,  either  m  person,  &c.  14  days 
make  return  of  the  same  to  the  clerk  of  the  crown,  to  be  ■ft«' «*^c. 

.  ,  tion  for  a 

by  him  filed ;    and  the  sheriff  offending  against  the  true  new  mem- 
intent  and  meaning  thereof,  was  subjected  to  the  penalty*  ^^w  writ?  * 

*  Penalties  on  Reluming  Officers  and  others  for  false,  negligent,  and  double 

"'^-  6R.S. 

Sberiffa  neglecting  or  omittuig  to  make  returns  sbftU  be  amerced.  ^^  2.  c.  4. 
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Sect  9.     of  five  huDclred  poonds,  half  to  the  king,  half  to  the 
"^""^^ — '  informer. 

This  statute  rather  enforces  the  old  acts  against  negli* 
gent  retun^s  under  an  increased  penalty,  than  makes  any 
great  alteration^  except  in  limiting  fourteen  day^s  from  the 

11  H.  4.  If  It  ^  found  on  inqaest  that  the  sheriff  hatii  made/alte  retumif  contrary 

f.  1.  to  7  H.  4.  he  shall  forfeit  100  L  and  the  kuights  so  falsely  returned  shall  lose 

their  wages,  viz,  4«.  a  day  for  each  knight  of  the  shire,  and  2«.  a  day  for 

each  burgessy  citlzeni  &c. 

6  H.  6.  c  4.       But  knights  chosen  for  parliament,  and  the  sherift  of  counties,  may  faa?« 

their  traverse  of  an  office  found  against  them« 

a  H.  6.  c.  7,  Justices  of  assize  are  to  inquire  of  the  returning  knights  to  parliaoient, 
and  if  the  returns  be  found  wilful  and  vexations,  and  the  sheriff  be  duly  at- 
tainted, he  shall  forfeit  100  /•  and  be  imprisoned  for  one  year,  without  bail 
or  mainprise,  and  the  knights  thus  unduly  returned,  shall  lose  their  wages. 

The  above  acts  relate  only  to  sherifis  -,  the  following  act  extends  to  all 
returning  officers : 

29  H.  6»  By  ^SIL  6,  every  sheriff  shall  make  a  good  and  rightful  retnrn,  at  every 

^  1^  time  that  he  doth  contrary  to  this  or  any  other  statute,  by  making  a  false  or 

undue  return,  (besides  the  penalty  inflicted  by  the  above  act,  18  H*  6.) 
shall  forfeit  to  every  person  aggrieved,  (or,  on  their  default,  to  any  other 
person  who  will  sue  for  the  same,)  100/.  to  be  recovered  by  action  of  debti 
with  full  costs,  and  no  privilege  of  essoin  to  be  allowed  to  defendant.  This 
act  also  inflicts  a  penalty  on  all  mayors  and  all  other  returning  officers,  mak- 
ing false  and  undue  returns,  to  be  recovered  in  the  same  manner,  (i.  e.]  40/. 
to  the  king,  and  40/.  to  tlie  party  injured*  or,  on  their  default,  to  any  other 
person  that  will  sue.  Actions  to  be  commenced  by  the  party  aggrieved, 
within  three  months,  or,  on  their  default,  then  by  any  other  person*  Tba 
same  act  also  declares,  that  if  any  person  shall  be  duly  returned  by  the  re- 
turning officer,  and  afterwards  be  put  out,  and  another  placed  in  his  stead, 
the  person  so  put  in,  if  he  take  upon  himself  the  office  of  member^  shall  for- 
feit to  the  person  so  returned  and  put  out,  1002.  and  another  100/.  to  the 
king,  and  on  default  of  the  injured  person  suing  within  three  months,  any 
other  person  may  sue  for,  and  recover  the  penally. 

7  Ic  8  W.'3.       ^c  ^  *nd  8  W.  3.  defines  a  false  return,  to  be  a  return  made  contrary  to 
c.  7.  the  last  determination  of  the  house  of  commons.*    Tiie  2d  and  Sd  sections 

of  the  act,  inflict  a  heavy  penalty  on  all  returning  officers  wilfully  making  a 
false  or  a  double  return,  to  be  paid  to  the  party  aggrieved,  viz.  double  the 

*  A  very  sliort  time  alter  this  act  passed,  the  house  of  commons  decided 
that  this  determmation  did  not  bind  them  or  regulate  their  proceedings,  but 
only  g^ve  a  rule  for  the  offiecr  in  adnng  hit  retorm    H.  B.  189. 
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dection  for  the  return  of  new  writt.  But  as  no  time  was  Sect  f  r 
particularly  limited  by  this  statute  for  making  the  election  ' 
upon  a  new  writ,  the  old  usage  in  that  respect  was  im« 
pliedly  confirmed ;  for  that  statute  requires  the  return  to 
be  duly  made,  and  duly  filed,  according  to  the  ancient  ami 
legal  course,  which  it  could  not  be,  if  the  election  itself 
was  postponed  beyond  the  ancient  and  legal  course. 

It  will  be  pertinent  then  to  consider  what  was  the  Of  the  wiie 
ancient  and  legal  course  of  returns  upon  general  writs,  ^^  retva. 
and  what  upon  writs  issuing  during  the  sitting  of  par- 


The  ancient  and  legal  course  ''of  returns,  before  the  On  a  ge« 
ilatote,  was,  undoubtedly,  to  return  the  writ  upon  a  mons. 
general  summons  to  parliament,  at  or  before  the  time 
commanded  by  the  writ  itself,  and  the  writ  being  original, 
there  could  be  no  enlargement  of  the  time  for  its  return. 
If  the  thing  ordered  to  be  done  by  the  writ,  was  not 
done,  the  sherifi^  returned  specially  what  he  had  done 
upon  it ;  and  of  this  there  are  abundant  instances  in  the  P^JOQ^'* 
old  returns.    Thus,  where  a  borough  had  not  returned  p.  tu. 

4Urpt 
teiAget  sdsUined,  with  full  costs  of  loit :  and  bj  section  4,  all  contracts,  S**/*^ 
pcomisesy  or  gifts  made  to  procure  a  return,  are  void,  and  the  person  making 
tbe  same  shall  forfeit  300/.  viz.  100/.  to  the  king,  100 L  to  the  poor,  and 
lOOL  to  tbe  informer.  Section  5  imposes  a  penalty  on  the  clerk  of  the 
crowB  for  making  any  alteration,  or  omitting  to  perform  his  duty,  viz.  500  L 
and  the  loss  of  liis  office  ;  and  by  6t}i  section,  actions  or  informations  must 
be  eonmenced  within  two  years. 

Every  sheriff  who  shall  neglect  and  delay  the  return,  and  who  shall  not  10  &  11 
■ake  the  same  according  to   the  true  intent  and  meaning  of  this  act,  shall   *^*3'C.7. 
fBrfeit  500  L    This  act  mentions  only  sheriffs  and  officers  having  execution 
and  return  of  the  writ. 

Bat  by  25  G.  3.  if  any  returning  officer  shall  wilfully  neglect,  delay,  or  25  G.  S, 
lefase,  duly  to  return  any  person  who  ought  to  be  returnedi  he  shall  forfeit  ^'  ®**  ''l^* 
do«ble  damages  and  costs,  in  case  it  shall  have  been  determined  by  a  select 
committee  of  the  house,  that  the  persons  suing  were  entitled  to  have  been 
tetomcd. 

According  to  the  law,  as  laid  down  by  Mr.  Juttice  WiUon,  at  Cornwall  Anr^^niig^ 
Msiiej,  1787,  actions  against  returning  officers  acting  in  the  execution  of  lufij, 
their  duty,  can  be  supported  only  on  tbe  ground  of  wilful  and  mtf/icunu  mis- 
Ceaiaace.  Vid.  Drew  v.  Colsoo,  and  Burgoyne  v.  Mots.  2  Lad.  S45, 246,  (n.) 
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^^^  ^'  the  members  to  1dm,  he  stated  specially,  that  the  return- 
ing officer  of  the  borough  had  made  no  return  to  him  of 
any  members ;  sometimes,  that  such  returning  officer 
had  not  proceeded  to  the  election,  or  such  other  special 
matter,  as  the  sheriff  chose,  subject  to  enquiry  and 
punishment,  if  the  special  matter  were  false. 

On  a  n^  In  the  case  of  new  writs  issuing  during  parliament,  the 
YfcCMicj.  jreturn,  by  the  last  mentioned  statute,  is  required  to  be 
made  within/otir^een  days  after  the  election.  Now,  such 
writ  not  limiting  any  particular  time  for  making  the 
election,  as  the  general  writ  for  the  summons  of  parlia- 
ment does,  and  of  necessity  must,  the  time  for  making 
the  election  upon  a  new  writ  remained  undefined ;  con- 
sequently negligence  in  making  the  election  was  not 
within  the  penalty  inflicted  by  that  statute.  Nothing 
but  the  interference  of  the  house  to  stimulate  and 
quicken  the  election,  when  the  usual  time  for  making  it 
was  elapsed,  could  remedy  this  inconvenience. 

Westmins.  In  the  Westminster  election  of  Vandeput  and  Trentham. 
pat&Tren^  the  house  did  interfere  in  such  case,  and  quickened  the 
^m.i749.  proceedings  by  censuring  the  delay,  and  punishing  the 
by'Sebrctt,  authofs  of  it,    Vid.  Heywood^s  Co.  2  ed.  p.  66i. 

vol. 

2d  ei^^^  If  ^^^  returning  officer  were  to  protract  the  election 
unnecessarily,  it  would  certainly  be  a  contempt  of,  and 

Sim.  173.  punishable  by,  the  house  of  commons  ;  it  would  also,  at 
common  law,  be  an  abuse  of  his  office,  and  as  such  he 
might  be  indicted,  and,  upon  conviction,  punished  by 
fine  and  imprisonment,  as  far  as  the  restraints  of  statute 
will  permit. 

Vid.  ante,  In  the  casc,  therefore,  of  general  writs  of  summons, 
action 'i»y  there  is  this  possible  inconvenience,  tliat  the  time  prc- 
Mr.  Fox  for  scribed  for  the  election  may  be  too  short,  more  especially 
the  return,  when  the  sheriff  thinks  a  scrutiny  necessary  ;  but  it 
^  would  be  a  much  greater  inconvenience  to  give  a  latitude 
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of  return  beyond  the  lettier  of  the  writ  to  the  sheriff  him-  ^**^'  *• 
self.  In  such  case,  the  Kmiting  of  any  period  in  the  writ 
would  be  rendered  nugatory,  and  the  council  of  the  na- 
tion would  not  assemble  when  the  king,  who  is  supposed 
to  know  the  necessities  of  the  state,  requires  it,  but  when 
such  sheriff  and  returning  officer  thinks  proper  to  say  he 
is  satisfied  the  election  is  right.  The  possible  inconveni- 
ence of  double  or  special  returns  universally,  if  the  sheriff 
must  return  the  writ  at  a  certain  period,  whether  the 
election  be  finished  or  not,  is  no  answer.  Every  human 
institution  is  liable  to  evasion,  and  nothing  but  combina- 
tion could  produce  the  inconvenience  put.  No  hypothe- 
tical evil,  built  on  an  assumed  breach  of  duty  by  those 
who  must  be  trusted  with  the  execution  of  the  law,  is  an 
objection  to  the  law  itself.  As  well  might  we  reject 
human  testimony  as  a  medium  of  truth,  because  men  may 
mistake  or  perjure  themselves.  Government  would  be 
dissolved  on  such  principles.  But  supposing  the  incon- 
venience from  the  observance  of  the  law  itself,  greater 
than  the  inconvenience  of  breaking  it,  though  it  is  a 
good  reason  for  amending  the  law,  it  is  none  for  dis* 
obeying  it  whilst  it  remains  law ;  but  a  disobedience  to 
the  letter  of  the  law,  under  circumstances,  may  not  be 
a  legal  disobedience. 

* 

Thus  the  writ  requires  the  sheriff  to  return  two  mem- 
bers duly  chosen.  But  where  the  returning  officer  of  a 
city  or  borough  has  made  no  return  to  the  precept,  or  in 
cases  of  double  returns,  or  of  mistaken  returns,  or  where 
the  election  cannot  be  determined  by  the  time  the  return 
is  required  to  be  made,  the  sheriff  does  not  literally  com- 
ply with  the  writ;  for  though  he  ought  to  make  some  re- 
turn, yet  it  is  evident,  in  all  these  cases,  he  does  not  re- 
turn two  members  duly  chosen :  for  the  returns  supposed 
are  a  confession,  either  that  no  choice,  or  a  doubtful 
choice,  has  been  made;  and  in  the  third  case,  the  returp 
itself,  as  far  as  it  pretends  to  be  of  members  duly  chosen, 
is  disproved  by  the  judgment  of  the  house,  by  placing 

R 
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^^^'  ^«  others  in  their  ttead  ;  and  to  say,  notwithstanding  the 
cases  put,  or  which  may  be  put,  that  the  letter  of  the  writ 
shall  be  complied  vrith,  would,  in  some  cases,  be  to  com- 
pel a  man  to  impossibility.  Upon  this  reasoning,  there- 
fore,  the  sheriff,  being  under  the  necessity  of  making 
some  return  upon  a  general  writ  by  the  day  mentioned 
therein,  supposing  him  guilty  of  no  neglect,  would  stand 
excused,  if  upon  ^ch  a  writ  he  was  to  make  a  special 
return ;  and  if  such  special  return  were  true,  it  must, 
both  upon  principle  and  precedent,  be  a  legal  return. 

The  little  check  there  was  formerly,  upon  the  proceed- 
ings of  the  sheri£^  enabled  him  to  make  any  return  he 
chose,  without  the  fear  of  detection.*     False  returns 
False  re-     were  continually  made.    By  the  statute,  therefore,  of 
ss'h!  6.      ^3  H'  ^'  reciting  that  sheriffs  often  returned  citizens 
c  14.         and  burgesses  not  duly  chosen,  and  sometimes  such  as 
were  not  returned  by  die  mayor,  or  other  returning 
officer;   and  sometimes  embezzled  the  writ,  making  no 
precept  under  colour  of  the  words  of  the  writ,  to  elect 
**inpleno  conUtatu/^  it  was  enacted  that  he  should  make 
Sheriffs        a  good  ond  true  return,  under  the  additional  penalty 
a^wLd  and  ^^  *£.ioo,  to  be  recovered  by  the  person  not  returned, 
true  retarn.  or  any  Other  suing,  with  costs,  and  j£.ioo  to  the  king; 
and  subjects  also  the  person  wrongfully  returned  to  the 
same  penalties. 

7  &  8  W.3.  And  by  the  statute  of  King  William,  sW/alse  returns 
Perpetual  ^^'^"^'7  ^^^^f  ^rc  declared  to  be  illegal ;  and  returning 
by  u  Ann.  a  member  upon  a  right  of  election,  contrary  to  the  last 
VideiWiis.  determination  of  the  house,  is  declared  to  be  a  false  re- 
125.  turn.    And  the  person  duly  elected  may  recover  double 

s.  2.  damages  and  full  costs  against  the  officer,  or  other  per- 

s.  3.  son  making  or  procuring  the  same.    But  over  and  above 

lagT'  ^^'^'  ^^^  remedy  which  the  party  grieved  has  by  acrion  under 
Salk.  504.    this  Statute,  the  returning  officer,  or  other  person  offiend- 

*  See  «^omeDts  on  actioQ  for  malicioatlj  returaiog  two  indentures. 
Barnardiston  ▼.  Soamei  Atkins's  Pari. 


Chaf.  I.]  FOR  COUNTIES.  231 

ing,  is  punishable  by  the  house,  which,  in  such  cases,    Sect  s. 
has  generally  committed  him  to  custody,  and  sometimes  ^Tp''^ 
to  Newgate.    And  the  accepting  and  returning  of  inden-  set. 
tures  of  return,  not  signed  by  the  proper  clerk,  (i.  e.  re-  I3  jo'SJ,^ 
turning  officer  in  Scotland,)  was  held  a  false  return,  and  i^^- 
the  under-sheriff  offending  was  committed.  fo  joar!9sJ 

146. 

And  in  order  to  prevent  the  evil  of  double  returns,  it  Double  re- 
was,  by  the  same  statute,  enacted,  that  if  any  p  rson  v'd'k  c 
should  wilfully,  falsely,  and  maliciously,  return  more  2d  ed.' 
persons  than  are  required  to  be  chosen  by  the  writ  or  ^*  ^^* 
precept,  the  same  remedy  may  be  had  by  the  party 
aggrieved,  against  him  or  any  others  procuring  the 


same. 


The  statute  of  25  G.  3.  enacted,  that  if  no  return  shall  S5  6. 5. 
be  made  to  a  general  writ  upon  or  before  the  return  day,  ^  ®^  ••^^» 
or  upon  a  new  writ,  within  fifty-two  days  after  the  day 
when  such  writ  bears  date,  or  a  special  return  be  made,  it 
may  be  lawful  for  any  person,  having  bad,  or  claiming  to 
have  had  a  right,  to  be  returned  as  duly  elected  thereat, 
who  shall  think  himself,  or  themselves,  aggrieved,  to  pe- 
tition the  house  of  commons  concerning  the  same.  And 
a  day  and  hour  shall  be  appointed  for  hearing  the  peti- 
tion, and  notice,  in  writing,  shall  be  given  by  the  speaker 
to  all  parties  thereto,  &c.  And  a  select  committee  shall 
be  appointed  pursuant  to  the  loth  and  11th  G.  3.  which 
committee  shall  try  and  determine  whether  any,  and 
which  of  the  person  or  persons  named  in  such  petition^ 
ought  to  have  been  returned,  or  whether  a  new  writ  ought 
to  issue ;  which  determination  shall  be  final  to  all  intents 
and  purposes;  and  the  house  being  informed  thereof 
shall  give  the  necessary  directions  for  ordering  a  return 
to  be  made,  or  for  altering  the  return  if  made;  or  for  the 
issuing  of  a  new  writ  for  a  new  election,  or  for  carrying 
the  said  determination  into  execution,  as  the  case  may 
require. 

Rs 
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Sect.  4.         ^QJ  for  any  offence  against  that  act,  the  returning 
^  ^^  officer  is  thereby  made  liable  to  prosecution  by  informa- 

tion or  indictment,  and  no  nolle  prosequi  or  ceiset  proces- 
S.  14.         $u8,  shall  be  entered.    And  if  any  sheriff*  or  returning 
officer  shall  wilfully  delay ^  neglect,  or  refuse,  duly  to 
return  any  person  who  ought  to  be  returned  for  any 
county,  city,  borough,  8cc.  every  such  person,  in  case  it 
shall  have  been  determined  by  a  select  committee  ap- 
pointed in  the  manner  herein  before  directed,  that  such 
person  was  entitled  to  have  been  returned,  may  sue  the 
sheriff,  or  other  officer  or  officers,  having  so  wilfully  de- 
Penaity  for  layed,  neglected,  or  refused  duly  to  make  such  return^ 
taro.  and  every  or  any  of  them,  at  his  election,  in  any  of  his 

majesty's  courts  of  record  at  Westminster,  or  the  court  of 
sessions  in  Scotland ;  and  shall  recover  double  the 
damages  he  shall  sustain  by  reason  thereof,  with  full 
costs  of  suit. 

The  Stat.  53  G.  3.  c.  71.  makes  further  provisions  and 
regulations  as  to  the  time  and  manner  of  presenting 
such  petition  to  the  house,  for  which  vid.  post.  Appen- 
dix, p.  clxx. 

Where  the  right  of  election  is  doubtful,  and  conse- 
quently what  candidates  are  duly  elected,  the  returning 
Double  re-   officer  may,  and  for  his  own  safety,  ought  to  make  a 
15  Feb.       double  return.*        But  this  must  be  done  upon  the  re- 
turning officer's  own  judgment,  not  upon  the  agreement 
of  the  parties. 


1677. 


Amending  Where  a  false  return,  or  a  double  return,  is  made,  it 
20  Jour. 46.  ^^y  be  amended  at  the  bar  of  the  house.  The  former, 
84  Jour.  18.  either  by  taking  the  return  off  the  file,  if  made  by  an  il- 
466.  legal  returning  officer,  and  annexing  to  the  writ  the  real 

*  Douhlt  retumi  are  to  be  determined  before  double  elections,  1784, 
Tuesday,  May  25th,  rotes.  Vid.  1  Duugl.  And  the  return  imroediatelj 
annexed  to  the  writ,  must  be  tlie  first  heard.  Standing  order,  IStb  March« 
1737.    Sio.  184,n. 
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return  delivered  by  the  legal  officer  to  the  derk  of  the     Sect  f. 
crown. 

Where  the  christian  name  of  the  party  returned  is  <9Joar.5f. 
mistaken,  it  may  be  rectified :  sometimes  the  amendment  sa.  ^''    ' 
is  made  by  erasure  of  the  indorsement  of  the  wrong  i?j°"''ft' 
name,  and  every  thing  belonging  to  it^  and  by  a  substi-  f 5  Jour. 
tution  of  the  right  name.  *^' 

Formerly  the  returning  officer  himself  used  to  amend 
the  return;  but  now  it  is  usually  done  by  the  clerk  of  the 
crown.  The  double  return  is  amended  by  taking  one  off 
the  file.    When  the  return  is  made,  in  order  to  preserve 
it  free  from  dispute,  the  clerk  of  the  crown  is  directed  to 
enter  it,  whether  a  single  or  double  return^  in  a  book  to 
be  kept  for  that  purpose  in  his  office,  within  six  days 
after  the  return,  and  no  amendment  or  alteration  must 
be  made  by  him  or  his  deputy,  or  other,  of  the  return, 
except  by  order  of  the  house. — And  such  book,  or  a  copy  Pendcy  of 
thereof,  is  directed  to  be  sufficient  evidence  of  the  return  ^i^^  ^^^ 
in  any  action  to  be  brought  upon  that  statute ;  and  for  J™"^?*  •^ 
any  default  or  omission  in  such  particulars,  or  for  certi-  of  office,  if 
fying  any  person  returned  who  was  not  returned,  the  5*i***^entcr 
clerk  of  the  crown  is  liable  to  a  penalty  of  £.500  to  the  the  return, 
party  grieved,  and  forfeiture  of  his  office. 

Sect.  3.     Making  up  the  Poll  Books. 

The  sheriff  shall,  within  twenty  days  ne^t  after  such  10  Aniu 
election,  faithfully  deliver  over,  upon  oath,  (which  two  ^  *ff*  ^* 
justices  of  the  peace  may  administer,)  to  the  clerk  of  the  the  poll 
peace,*  all  the  poll  books,  without  embezzlement  or  *'^**" 
alteration. — If  more  than  one  clerk  of  the  peace,  then 
the  original  books  to  one,  and  attested  copies  to  the 
rest,  t 

*  The  poU  book  hu  been  admitted  in  evidence  notwithstanding  this  rcga 
lation  had  not  been  complied  with.  Vid.  1  P^ck.  JN)8. — t  Peck%  f  07.  n.  (c^       • 

t  As  to  the  evidence  necessary  to  be  given  to  a  committee,  in.  case  of  a 
peiitioiit  before  the  poll  books  can  be  produced,    Vidi  post  S57, 

R3 


834     PROCEEDINGS  AFTER  BlECmONS  [Paet  III. 

Sect  s.        Five  polls  were  taken  and  delivered  to  the  sheriff.  He 
carried  only  that  which  was  taken  by  his  clerk,  as  heing 
the  original  poll,  and  the  others  only  cheques  ;  and  in- 
sisted that  the  act,  in  requiring  all  the  poll  books  to  be 
lodged,  meant  only  in  the  case  where  the  poU  is  going 
R.V. Davis;  on  at  different  booths,  and  all  the  books  make  one  poll; 
9  G.  f .  '     but  the  court  held  that  all  books  ought  to  have  been 
s  Strange^     carried  in,  and  granted  an  information  against  the  sheriff 
for  not  doing  it.     Sir  J.  Strange,  then  solicitor-general, 
adds,  ''upon  reference  to  Mr.  Attorney  and  me,  we  re- 
ported for  a  nolle  prosequi,  it  not  being  a  wilful,  if  any, 
mistake." 

It  appeared  that  the  under-sheriff  had  kept  the  poll 
books  in  his  possession  ever  since  the  election,  much 
longer  than  the  legal  time,  not  being  aware  of  the  statute 
iPecLSOS,  lo  Ann.  c.  23.  which  requires  that  they  shall  be  delivered 
*^'  over  to  the  clerk  of  the  peace  within  twenty  days  after 

the  election.  The  committee  ordered,  that  the  under- 
sheriff,  or  the  person  in  actual  possession  of  the  poll 
books,  do  now  produce  the  same.  As  to  evidence  of 
poll  books,  vid.  post.  p.  237. 
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Sectl. 


CHAP.  II. 

nOCBSDINGS   AFTER    BLBCTION8   IN    CITIK9,    SCC. 

BEING  COUNTIES. 

The  proceedings  here  are  nearly  the  saaie  as  in  county 
elections. 

Sbct.  L 

The  scrutiny,  if  granted,  is  carried  on  in  the  same 
manner  as  in  counties.    Vid.  ante,  p.  213. 

With  respect  to  London : 

By  the  stat.  11  G.  1 .  if  a  scrutiny  be  lawfully  demand-  particiiiar 
ed,  the  same  shall  be  granted  and  proceeded  upon.  The  regalationt 
respective  candidates  are  to  nominate  any  number  of  per-  tiny. 
sons  qualified  to  vote  at  the  election,  not  exceeding  six,  ^^  ^'  ^• 
to  be  scrutineers  on  their  behalf,  to  whom  the  presiding 
officer  or  officers,  is,  within  six  days  after  such  scrutiny 
demanded,  upon  request,  and  at  the  charge  of  the  candi- 
date or  candidates,  or  any  of  tlie  scrutineers,  on  his  or 
their  behalis,  to  furnish  a  true  copy,  signed  by  such  offi- 
cer or  officers  of  the  poll,  taken  at  such  elections.    The 
scrutineers  are  to  begin  within  ten  days  after  the  delivery 
of  such  copies  of  the  poll^,  and  be  proceeded  on,  day  by 
bay,  {Sundays  excepted,)  and  shall  be  finished  within 
fifteen  days  after  the  commencement  of  such  scrutiny : 
and  the  presiding  officer  or  officers  shall,  within  four 
days  after  the  finishing  of  the  scrutiny,  publicly  declare, 
at  the  place  of  election,  which  of  the  candidates  are  duly 
elected,  and  the  number  of  legal  votes  for  each,  at 
appearing  to  him  upon  the  scrutiny. 

R4 
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S*<^  *•  This  section  also  regulates  the  election  at  the  ward- 
motes, and  enacts  that  true  copies  of  the  objections 
against  the  person  polled^  shall  be  delivered^  and  subjects 
persons  offendiug  to  £.200  penalty. 

Ibid.  8. 5.  After  any  election  and  scrutiny,  a  true  list  also  to  b^ 
given  of  the  voters  disallowed  by  the  presiding  officers, 
under  their  hands,  to  any  candidate  who  shall  demand 
the  same,  within  six  days  after  such  demand,  such  candi- 
date paying  for  the  same. 

Ibid.  s.  6.  The  mayor  to  issue  precepts  to  the  companies  to  bring 
in  the  lists,  and  also  upon  request,  by  any  candidate  or 
his  agent,  on  any  election  where  a  scrutiny  shall  be  de- 
manded and  granted,  the  mayor  shall  issue  precepts  as 
has  been  usual,  requiring  the  masters  and  wardens  of  the 
livery  companies,  to  cause  their  clerks  forthwith  to  deliver 
two  true  lists  of  all  the  liverymen  of  their  respective  com- 
panies, who  shall  return  them  on  oath,  within  three  days 
after  the  receipt  of  such  precept,  one  of  which  lists,  the 
mayor  is  to  cause  to  be  delivered  to  the  candidates  on 
each  side,  at  such  election,  or  their  agents. 

S£CT.  2.    Making  the  Return. 

See  coan-  The  return  must  be  indented,  sealed  and  executed  as 
ties  ch.  I.  jjj  counties;  and  by  stat.  10  and  11  W.  3.  in  case  of  a 
new  writ  tor  a  ruw  member,  the  sherifl,  or  other  otncer, 
having  the  return  of  such  writ,  shall  duly  make  his  re- 
turn on  or  before  the  day  when  parliament  shall  be  called 
to  meet,  and  not  exceeding  14  days  after  any  election 
made  by  virtue  of  such  writ,  under  a  penalty  of  £.500. 

«5  G.  s.  By  Stat.  25  G.  3.  c.  84.  the  sheriff,  or  other  returning 

*'  ®^  officer,  shall,  on  the  day,  or  next  day  after  the  election, 

declare  the  names  of  the  persons  elected,  and  forthwith 

make  a  return,  unless  he  deem  it  necessary  to  grant  a 

scrutiny,  in  which  case  he  must  make  a  return,  at  a 
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general  election,  on  or  before  the  return  day  of  the  writ ;     S«ct.  t. 
and  in  case  of  a  vacancy,  daring  a  session  or  prorogation  ,7! — ^"""^ 
of  parliament,  and  a  scrutiny  be  granted,  then  the  return  &  14. 
most  be  made  within  30  days  after  the  close  of  the  poll,  ' 
or  sooner  if  convenient.     Returiiing  officers  liable  to. 
double  damages  and  costs^  for  neglect  of  duty.     Vid. 
ante^  p.  227,  note. 

Sect.  3.    Making  up  and  delivering  the  Poll  Books, 

Copies,  Ssc. 

As  the  Stat.  10  Ann.  does  not  appear  to  extend  to  other  than 
other  than  county  elections,  there  is  no  statutary  provi-  countj«iec- 
sion  for  the  preservation  of  the  poll-books  at  such  elec-  g^uJioL^y 
tions,  though  there  are  numerous  cases  which  shew  the  "^^°^^  •> 
importance  of  these  documents  being  preserved.    As  todvoftbe 
there  is  no  regulation  by  statute  for  the  custody  of  the  ^ 
poll  book,  it  often  becomes  a  question  before  com- 
mittees, when  any  of  the  parties  have  petitioned,  what 
is  the  proper  evidence  10  prove  it,  and  whether  the  poll 
clerk,  as  well  as  the  person  who  may  have  had  the  cus- 
tody of  it  since  the  election,  should  not  be  examined 
for  that  purpose.     Committees  on  this  poinr  have  dif- 
fered; and  it  has  sometimes  happened,  that  petitions 
have  been  lost,  where  the  petitioners  had  a  good  case,  for 
want  of  proper  evidence  to  prove  the  poll  book. 

During  the  present  parliament,  in  the  Chester  case,  I819. 
the  town  clerk  was  called  to  produce  the  poll  book, 
which  he  said  was.  delivered  to  him  by  the  poll  clrrk, 
either  on  the  day  on  which  the  poll  closed,  or  the  day 
after,  and  had  been  in  his  possession  ever  since ;  but 
he  was  unable  to  swear  it  was  the  poll  book,  although  it 
was  the  book  given  to  him  by  the  poll  clerk.  Objection  * 
being  taken  by  the  counsel  for  the  sitting  members  10 
the  production  of  the  poll  book,  as  not  having  been 
sufficiently  proved,  the  committee,  after  long  arguments 
on  both  sides^  decided,  ^*  That  the  poll  book  was  not 
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8«<^  ^  proved,''  abd  adjourned  till  Monday.  As  the  arguments 
of  counsel  and  deliberations  of  t^  committee  occupied 
considerable  time^  and  a  Sunday  intervened  before  the 
committee  met  again,  the  petitioners  had  time  to  send 
down  for  the  poll  clerk^  who  arrived  in  time  to  be  exa* 
mined. 

In  the  Limerick  case,  February  1819,  evidence  some- 
vrbat  similar  was  given  of  the  poll  book.  The  person 
called  to  produce  it  (though  he  had  it  from  the  proper 
office,)  being  unable  to  swear  to  its  identity ;  and  ob- 
jection being  taken  to  the  insufficiency  of  proof, 
and  arguments  of  counsel  heard  upon  die  point,  the 
committee  decided,  that  it  had  not  been  sufficiently 
proved,  and  therefore  could  not  be  produced.  The 
petitioners  not  having  time  to  send  to  Limerick  for  a 
person  who  could  swear  to  it,  the  committee  refused  to 
go  on  with  the  case,  till  the  poll  book  viras  proved ;  and 
there  being  no  other  evidence  in  attendance  for  that 
purpose,  they  declared  ^*  the  sitting  member  duly 
elected." 

In  the  Evesham  case,  in  February,  1808,  the  com- 
mittee would  not  suffer  the  poll  bodk  of  i8o3  to  be  re* 
ceived  in  evidence,  although  it  was  produced  by  a  Mr. 
Byrchy  who  had  been  present  at  the  election,  had  seen 
the  mayor  sign  it,  and  had  himself  signed  it  as  a  wit- 
ness at  the  close  of  the  poll ;  but  he  admitted  on  cross- 
examination,  that  he  had  signed  the  cheque  books,  as 
well  as  the  original  poll  book  belonging  to  the  mayor, 
and  that  the  other  books  were  the  same  size  as  the 
mayor's ;  that  it  had  not  been  in  his  custody  since  the 
election,  till  a  few  days  before  he  was  examined ;  that  it 
was  delivered  to  him  by  the  mayor,  but  that  he  had  not 
compared  it  with  the  other  books,  or  examined  its  con- 
tents ;  but  he  said  he  had  no  doubt  of  its  being  the 
original  book,  although  he  had  not  been  in  court  during 
the  whole  of  the  election. 
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In  the  Drogheda  case,  iSig,  it  was  decided  by  the  &eot3i 
committee,  and  agreed  to  by  the  counsel  on  both  sides,  ' 
that  it  is  not  necessary  in  all  cases  that  the  poll  clerk 
most  be  produced  to  prove  the  poll  book,  but  that  the 
committee  will  require  evidence  of  the  identity  of  it, 
by  some  sufficient  witness,  who  can  satisfy  the  com- 
mittee that  it  is  the  poll  book,  before  they  will 
snffer  it  to  be  put  in  as  evidence.  In  this  ease  the 
poll  book  was  produced,  by  a  person  who  was  at  the 
election,  who  had  received  it  from  the  poll  clerk  after 
die  election,  and  swore  to  the  identity  of  it.  The  coun- 
sel for  the  petitioners  said  they  had  the  poll  clerk  in 
attendance,  but  they  conceived  the  poll  book  was  suffi- 
ciedtly  proved  ;  and  in  consequence  of  some  conflicting 
opinions,  they  wished  to  settle  the  question,  whether  it 
was  absolutely  necessary  that  the  poll  clerk  must  be 
called  (where  that  can  be  done,)  before  the  poll  book 
can  be  admitted.  The  committee  having  decided  as 
above  stated,  it  was  objected,  that  some  alterations  had 
been  made  in  the  poll  book  since  the  election  ;  and  the 
committee  said,  if  that  were  proved  to  be  the  case,  they 
should  call  upon  the  party  to  explain  it.  The  law,  as 
decided  by  this  committee,  was  acted  upon  in  the  sub- 
sequent cases;  and  the  Bristol  committee,  acting  upon 
this  principle,  admitted  the  poll  book  on  similar  testi« 
mony,  without  calling  on  the  poll  clerk  to  prove  it. — 
Since  these  decisions,  it  becomes  important  that  the 
poll  book  should  be  deposited,  after  the  election,  in  the 
bands  of  some  person  who  may  be  a  competent  witness, 
if  necessary,  to  prove  its  identity. 

The  Stat.  7  and  8  W.  3.  c.  85.  s.  6.  directs,  that  when  Coplef  to 
the  poll  is  taken  in  writing,  every  returning  officer  shall  ^  ^  7^'* 
deliver  to  any  person  or  persons  desiring  it,  a  copy  of  quwt 
the  poll,  paying  only  a  reasonable  charge  for  writing  the 
same ;  and  this  he  or  they  are  bound  to  do,  under  a 
penalty  of  £.  500  to  the  party  aggrieved. 
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Sect  1. 

' V ' 


CHAP.  Ill, 


PEOCEEDIKGS   AFTER   AN   ELECTION   FOR   A   BOROUGH 

OR   TOWN. 


Sect.  i.    Scrutiny. 

Ante,  With  respect  to  scrutiniesji, it  has  already  been  said, 

P- 198.  tha^  the  act  of  25  G.  3.  c.  84.  to  '*  limit  the  durations  of 
polls  and  scrutinies "  for  "  places  within  England  and 
Wales,''  affects  boroughs.    See  the  title  and  preamble. 

[  238  ]  The  scrutiny  on  a  general  election  must  close;  so  that 
S5  G.  3.  officers  acting  under  precepts,  shall  make  their  returns 
c  84.>  1.    ^^  ]ggg^  ^^^  j^yg  before  the  return  of  the  writ. 

In  case  of  an  election  during  a  session  or  prorogation, 
and  a  scrutiny  granted,  it  must  be  finished  so  that  the 
26  G.  3.      return  may  be  made  within  thirty  days  after  the  close  of 
C.84.S.151.  the  poii^  Qf  sooner  if  convenient. 

Sect.  2.    Making  the  Return. 

H.  B.  57.  The  return  of  the  precept  should  be  made  to  the 
sheriff,  by  him  to  whom  it  is  directed. 

Gianr.  137.  ^^  ^^^  ^^  morc  scts  of  clcctors  make  each  a  return  of 
Pontcfract  a  different  member,  that  return  only  which  the  returning 
H^Ucston,  officer  (to  whom  the  sheriff's  precept  was  directed)  has 
Sim°i84^^'  ^^S^^^  *°^  sealed,  is  good,  and  the  members  by  him 
returned  shall  sit  until  displaced  on  petition.* 

10  Sc  11  Upon  an  attentive  perusal  of  the  acts  relating  to  neg^ 

W.  3.  c.  1.    ligent  returns,  it  will  be  found  that  the  sheriff'  only,  or 

•  From  49  H.  3.  to  22  H.  4.— Not  above  two  or  three  elections  complain- 
ed of,  and  not  one  double  retuni.  In  1641>  not  leu  tbao  70  doable  returns. 
3  Doogl.  71. 
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such  person  as  has  the  return  of  the  writ,  is  mentioned,     S^ct.  t. 
and  the  penalties  are  fixed  upon  such  person  only.    The         """"^ 
letter  of  the  act  does  not  expressly  extend  to  any  other 
returning  officer,  so  that  no  penal  action,  upon  any  of  the  p.  f^^  ^ 
statutes,  Vould  lay  against  any  other  returning  officer  for 
a  negligent  return ;  such  neglect,  however,  would  be 
punishable  in  a  criminal  prosecution  at  common  law  for 
neglect  of  duty,  if  the  usual  and  proper  time  for  electing 
and  making  the  customary  return  of  two  citizens  or  bur- 
gesses were  elapsed.    In  an  action  upon  the  case,  by  the 
party  injured,  damages  also  might  be  recovered  against 
the  sheriff.  *    In  such  case  it  would  become  a  question,     [  239  ] 
what  were  the  proper  time  for  the  returning  officer  of  a  Negligent 
city  or  borough  to  make  a  return  to  the  precept.    This  p^Vept 
rule  must  be  laid  down  by  analogy  to  other  cases  of  re- 
turns, for  it  is  not  ascertained  by  any  statute ;  the  10  and 
11  W.  3,  extending  only  expressly  to  the  return  of  the 
writ.    Now  the  usage  m  making  returns  of  the  writ  itself,  Tenof  of 
the  spirit  of  parliamentary  institution,  and  analogy  to  ***•  ^^^ 
statutes  relatiDg  to  the  return  of  the  writ  itself,  each 
separately  shews  the  rule,  and  all  of  them  together,  force  sim.  i76. 
the  mind  to  an  irresistible  conclusion,  that  in  cities  and 
boroughs,  as  well  as  in  counties,  the  two  members  ought 
to  be  chosen  and  returned  by  the  time  specified  in  the 
writ,  if  possible ;  and  the  returning  officer  would  be  ^^^^^ 
punishable,  upon  indictment,  for  neglect  in  not  making  p-  ^24. 
a  return  of  two  members,  unless  he  could  state  good 
reasons  to  account  for  the  apparent  neglect. 

Though  there  be  no  dispute  as  to  the  returning  officer, 
double  returns  often  take  place  where  the  right  of  election 
is  uncertain,  and  the  returning  officer  will  not  take  upon 
him  to  decide  it;  or  where  an  objection  is  taken  against 
a  class  of  voters  who  stand  in  particular  circumstances. 

*  See  the  Westmintter  case,  1784,  ante,  p.  2*iO,  vrherein  Mr.  Fox  recovered 
SOOO  L  against  the  returning  officer,  for  neglect  in  delaying  the  return. 
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S^^  ^*     A  double  return  is  frequently  made  also,  where  there  is 
1  Peck.  17.  •"  apparent  equality  of  Toices.* 

Ante,  Xhe  return  most  be  sealed  and  indented  as  in  counties, 

p.  tsi, 

ss  H,  6.  And  the  said  officers  (viz.  those  to  whom  the  execution 

^  ^^  of  the  precept  doth  belong  and  appertain)  shall  lawfully 

return  the  precepts  to  the  same  sheriff,  by  indentures, 
between  the  same  sherifl^  and  them,  to  be  made  of  the 
same  elections,  and  of  the  names  of  the  said  citizens  and 
[  240  ]  burgesses  by  them  so  chosen,  and  thereupon  every  sheriff 
shall  make  a  good  and  rightful  return  of  every  writ  and 
of  every  return  by  the  mayor  and  bculifls,  &c.  to  him 
made.f 

Sect.  3.    Making  up  Poll  Books,  Copies,  8^c. 

The  10  Ann.  c  23,  being  made  for  elections  '^of 
knights  of  shires,"  does  not  extend  to  boroughs  or  towns. 
So  that  sect.  5  of  that  act,  requiring  poll  books  to  be  de- 
Uvered  to  the  clerk  of  the  peace^  does  not  affect  them, 
but  if  the  poll  be  taken  in  writing,  copies  of  it  must  b^ 
7&8W.S.  granted  by  the  returning  officer,  under  a  penalty  of 
c  J5.  s,  6.    £  ^QQ     jj^g  ^^  ^jjg  custody  of  the  poll  book  and  the 

evidence  necessary  to  prove  it.    Vid.  ante  p.  237. 

*  In  case  of  eqnaUty  of  voices,  the  leUrniog  officer,  if  he  hat  once  ex« 
ercUed  his  privilege  of  voting,  has  no  castiog  vote,  and  iu  such  case  Mr, 
Simeon  thinks  he  would  do  well  to  make  a  double  return.    Ante,  p.  173. 

t  See  the  penalties  on  retaming  officers,  ante,  p.  S25,  note. 
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ELECTORS    FOR   COUNTIES. 


Historians  are  not  agreed  as  to  the  origin  of  par-  Eleeton  in 
liameots.  From  the  most  remote  period,  however,  there  ^°«'»'' 
appears  to  have  been  some  general  assembly  or  parliament  p.  $i,  and  * 
in  this  kingdom^  convened  occasionally  by  its  monarchs  2***SmI!. 
to  assist  them  with  its  advice,  and  to  make  laws  for  the 
benefit  of  the  people.  Daring  the  Saxon  sera  it  was 
denominated  the  PFittenagemoie,  or  assembly  of  wise  men, 
but  it  has  been  much  disputed,  amongst  antiquarians, 
of  whom  this  assembly  was  composed.  Under  various 
names  it  was  continued  after  the  Norman  conquest;  and 
about  the  middle  of  the  reign  of  H.  3.  when  the  earl 
of  Leicester  was  at  the  head  of  affairs,  was  first  distin« 
guished  by  the  appellation  of  the  parliament.  At  what 
precise  period  this  new  establishment  took  place,  does 
not  with  certainty  appear ;  it  seems  to  be  pretty  evident, 
from  the  charter  of  king  John,  granted  in  1205,  that  the 
representation  of  the  smaller  barons  had  not  then  been 
introduced.  Neither  does  any  thing  in  this  charter 
authorize  us  to  believe  th^t  any  representation  of  boroughs 
had  at  that  time  takeii  place.  The  first  summons  for 
calling  the  representatives  for  counties  and  boroughs 
that  is  now  extant,  issued  no  earlier  than  the  49th  year 
of  H.  3.  nor  does  it  even  with  certainty  appear  that  the 
boroughs  were  regularly  summoned  so  early ;  the  first 
regular  summons  we  meet  with  directed  to  the  sheriff  for 
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the  election  of  citizens  and  burgesses,  is  in  the  23d  of 
E.  1.  It  is  equally  uncertain  when  the  parliament  of 
England  was  first  separated  into  two  different  houses  ; 
that  separation  must,  however,  have  taken  place  before 
the  year  1376,  when  we  find  a  speaker  of  the  commons 
elected  by  them ;  *  from  that  period  there  seems  to  have 
existed  a  regular  parliament,  consisting  of  lords  and 
commons.  But  as  it  is  not  our  design  to  enter  further 
into  the  controversy,  the  reader  is  referred  to  a  very 
learned  and  able  disquisition  on  this  subject,  in  White's 
Preliminary  View  of  the  Constitution  of  Parliaments  of 
England  and  Scotland,  before  the  Union  of  the  two 
Kingdoms. 


7&8W.S. 

c*  25*  s.  8* 
General 
disqualifi- 
cation. 


Sect.  1 .     Who  are  capable  of  voting,  or  not,  at  Elections 

for  Counties. 

The  right  of  voting  at  elections  for  members  of  parlia- 
ment, constitutes  the  much  admired  and  envied  liberty  of 
an  Englishman.   Women^f  infants,  idiots^  and  madmen 

*  It  is  remarkable,  that  this  speaker  of  the  commons,  whose  name  was 
Peter  de  la  Mare^  had  been  imprisoned  and  detained  in  custody  by  king 
Edward  3,  for  freedom  of  speech  in  attacking  the  mistre&s  and  the  ministert 
of  that  prince.  Hume,  S  vol.  p.  3. — Carew,  in  his  preface,  page  6,  says^ 
**  that  in  the  parliament  of  the  18th  and  22d  of  £dw.  1,  the  lords  and  com- 
mons met  together  to  hear  the  cause  of  calling  the  parliament,  and  when 
that  wits  declared,  separated  in  order  to  consider  and  debate  apart,  of  the 
matters  given  in  charge." 

t  But  though  women  cannot  vote,  there  have  been  elections  in  which 
they  have  interfered,  and  actually,  in  person,  or  by  attorney,  made,  or  join- 
ed in  making,  the  return :  as  at  Gatton,  March  S6, 16S8,  the  return  was 
made  by  Mrs.  Copley,  et  otnnes  inhabitantei,  1  Carew,  245.  Also  in  the  case 
of  Aylesbury,  the  return  made  by  Dame  Dorothy  Packington,  extracted  by 
Brady,  from  the  bundle  of  returns,  in  the  14th  year  of  queen  Elizabeth *s 
reign,  preserved  in  the  chapel  of  the  rolls,  which  is  curious  and  not  long,  is 
in  the  following  words :  "  To  all  christian  people  to  whom  this  present 
writing  shall  pome.  I,  Dame  Dorothy  Packmgton^  vfidow,  late  wife  of  Sir 
John  Packingto7i,  knt.  lord  and  owner  of  the  town  of  Aylesbury,  sendcth 
greeting.  Know  ye,  we,  the  said  Dame  Dorothy  Packington,  lo  h«ve  chosen^ 
named  and  appointed  my  trusty  and  well  beloved  T^^ifMU  Lichfield  and 
George  Borden,  esqrs.  to  be  my  burgeiiei  of  my  said  town  of  Aylesbury. 
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are  absolutely  disqualified  from  the  exercise  of  this  pri-     Sect.  1. 
Yileffe.    Aliens  also  can  have  no  vote.     Denizens,  from   '      ^'"■■*' 
the  time  of  denization,  and  naturalized  persons  acquire  sim.  p.  54. 
this  right,  being  then  king's  subjects,  and,  after  their  ^  •**!• 
adoption,  supposed  as  *much  interested  in  the  choice  of  p.  111. 
representatives,  by  whom  their  lives  and  property  are  to 
be  bound,  as  the  natives  themselves.    The  legislature, 
soon  after  the  revolution,  however,  became  too  jealous  to 
suffer  them  to  retain  the  capacity  of  becoming  members 
of  parliament;   so  that  though  they  may  choose,  they  «G.2.c.t4, 
cannot  be  chosen,  representatives  of  the  people.  Persons  f:  ^'  ^• 
convicted  of  bribery,  perjury,  or  subornation  of  perjury,  p.i69. 
being  thereby  rendered  infamous,  are  deemed  unfit  to  be 
trusted  with  this  privilege,  and  have  no  votes,  however 
in  otherlrespects  qualified  ;  and  no  one  who  shall  refuse  ^  -A"*  «•  ^ 
to  take  the  oaths  of  allegiance  and  supremacy,  or  abju-  For  these 
ration,  or,  in  case  he  be  a  quaker^*  shall  refuse  to  affirm  JjJ[H*^ 
the  same,  is  capable  of  voting  at  any  election.  diz. 

Mr.  Serjeant  Heywood  observes,  that  the  quakers 
were  persecuted  with  greater  zeal  and  virulence  than  any 
other  sect  during  the  tyrannical  reign  of  Charles  2,  and 
could  not  vote  at  county  elections.  After  the  revolution, 
a  more  liberal  and  manly  spirit  prevailed,  and  the 
writings  of  the  great  Locke  dissipated  much  of  that 
cloud  of  prejudice  and  bigotry,  which  had  so  long  dis- 
graced this  country.  William  the  3d,  at  that  glorious 
«ra,  endeavoured  to  persuade  the  people,  whose  liber- 
ties he  had  restored,  that  to  differ  in  religious  opinioni 

And  whatMCTer  the  said  Thomas  and  George,  bargesscs,  shall  do  in  the  scr« 
vice  of  the  Qaeeo's  highness,  in  that  present  parliament  to  be  holden  at 
WntwunsUr,  the  eighth  day  of  May  next  ensuing  the  date  hereof;  I,  the 
same  Dame  Dorothy  Packington,  do  ratify  and  approve  to  be  my  own  act  at 
folly  and  wholly  as  if  I  might  be  present  there.  In  witness  whereof  to  these 
presents  I  have  set  my  seal,  the  fourth  day  of  May,  in  the  14ih  year  of  the 
reiga  of  oar  sovereign  lady  Elixabeth,  by  the  grace  of  God,  of  England* 
France,  and  Ireland,  queen,  defender  of  the  faith,  &c.'* 

*  Vid.  Heyw.  Sd  ed.  523  and  seq.  decisions  on  the  right  of  quakeri  %• 
▼ote. 

s 
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Sect.  1.  fxom  the  established  church  was  not  a  crime.  But  cTen 
"^  he,  to  whom  (though  a  native  of  another  country  and 
educated  in  a  foreign  church)  this  country  and  its  esta- 
blished church  ha4  owed  so  much^  was  unable  to  over- 
come the  inveterate  prejudices  and  groundless  fears  of 
his  subjects,  or  to  obtain  more  towards  the  introduction 
of  a  full  and  free  toleration,  than  the  stat,  i  W.  &  M* 
o.  18.  commonly  called,  the  toleration  act. 

It  seems,  however,  that  quakers  had  been  accustomed 
to  give  their  votes  at  borough  elections ;  for  in  the  case  of 

p.  103.'  jirundel,  29  Feb.  1693,  it  was  proved  that  quakers  (as 
inhabitants,  householders,  paying  scot  and  lot)  had  a 
right  to  vote,  if  rated.  The  last  obstacle  to  their  voting 
Qt  county  elections  was  removed  by  the  stat.  7  &  8  W.  3. 

Vid.Appen.  q^  g^^  whereby  the  affirmation  or  declaration  of  quakers 
is  substituted  instead  of  an  oath,  in  all  cases  where,  by 
law,  an  oath  is  required,  and  the  6th  Anne  gives  the  re- 
turning officer  authority  to  take  the  affirmation  of  a 
quaker  in  lieu  of  an  oath. 

Moraviant.  The  moravians  may  also  affirm  in  the  same  form  as  the 
c.  so.  Ante,  quakers ;  and  jews  and  other  persons  may  be  sworn 
p.  114.        according  to  the  tenets  of  their  own  religion. 

Konjorors.        But  tbc  permission  given  to  quakers  and  moravians  to 

p.  328.         subscribe  the  declaration  of  fidelity,  instead  of  taking  the 

oaths  of  allegiance  and  supremacy,  is  not  extended  to 

persons,  who  not  dissenting  from  the  established  church, 

yet  scrupulously  decline  to  take  an  oath. 

Sim.  55.  Persons  attainted  have  no  right  to  vote,  for  they  lose 

ST.Rcp.     aU  their  civil  rights. 

Phil.  170.         A  felon  convict  is  incapable  of  voting,  and  the  sessions 

oase.^^       book  was  held  to  be  evidence  of  his  being  a  felon  con- 

H.c.2ded.  vict.     Sed.  qu.  if  the  record  ought  not  to  be  produced. 

Mr,  Phillips  suggests,  that  reasons  peculiar  to  that  case 

might  have  operated  on  the  minds  of  the  committee. 
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Charles  Jeffries  was  objected  to  as  being  a  felon  con-     Sect.  1. 
Tict.    The  minutes  of  the  quarter  sessions,  at  which  he  *     "^^    **' 
had  been  indicted  and  tried,  being  given  in  evidence,  it  ^ict,  ^^ 
appeared  from  thence  that  he  had  been  indicted  for  steal-  ^**^ 
ing  some  horse  furniture,  the  value  of  which,  as  it  is 
observed  in  the  minutes  of  the  committee,  was  not  stated  ^^•^j^-^^ 
in  the  minutes  of  the  sessions,  but  that  he  was  found  55. 
guilty  and  sentenced  to  be  confined  to  hard  labour  for  j?*^****^ 
fourteen  days.    His  vote  was  held  bad.    This  point  of 
evidence  has  been  decided  very  differently  in  the  courts 
of  law ;  where  even  the  party  himself  cannot  admit  his 
conviction.* 

But  query  if  the  felon  has  been  pardoned  or  received 
his  clergy,  whether  his  vote  will  not  be  good.f 

*  According  to  tbe  case  of  The  King  t.  The  Inhabitants  of  Coitel 
CarehUon,  M.  47  Geo.  3.  sach  facts  should  be  proved  bj  the  record.  In 
that  case*  opon  a  trial  at  the  sessions  respecting  the  settlement  of  a  panper» 
a  qaestioQ  arose  as  to  the  proof  of  an  attainder  of  felony.  The  panper  was 
called  as  a  witness.  An  objection  was  taken  to  his  testimony,  that  he  was 
an  incompetent  witness,  by  reason  of  a  conviction  for  felony.  This  was 
shewn  by^the  evidence  of  the  paaper  himself,  and  by  that  of  the  gaoler,  to 
be  the  fact,  and  that  he  was  sentenced  to  twelve  months  imprisonment;  bnt 
the  record  of  sach  conviction  was  not  produced,  nor  a  copy  thereof.  The 
sessions  were  of  opinion  that  be  was  not  a  competent  witness,  and  refused 
to  allow  him  to  be  examined. 

Upon  the  case  being  removed  into  the  King's  Bench,  Lord  EUenhortfughf 
C.  J.  said,  "  There  cannot  be  the  least  doubt  that  the  objections  was  well 
founded*  The  evidence  went  to  affect  tlie  rights  of  third  persons,  namely, 
the  litigant  parishes,  for  tbe  pauper  himself  is  no  party  to  the  cause  in  court* 
Whether  or  not  the  witness  were  convicted  of  felony,  would  appear  by  the 
record,  and  it  cannot  be  serioosly  argued  that  a  record  can  be  proved  by 
tbe  admission  of  any  witness.  He  may  have  mistaken  what  passed  in  conrt, 
and  may  have  been  ordered  on  his  knees  for  a  misdemeanor.  This  can  only 
be  known  by  the  record ;  and  there  is  no  authority  for  admitting  parol 
evidence  of  it.*'  Lawrence,  J.  added,  "  The  books  are  uniform  in  requiring 
the  production  of  the  record  to  prove  a  witness  convicted  of  an  offence.'* 
and  he  cited  several  authorities.  8  East.  Hep.  77.  See  also  Peake's  and 
Phillips'  Law  of  Evid. 

1 1  believe  a  felon  convict  who  has  received  his  clergy  and  undergone  the 
punishment  for  his  offence,  is  generally  admitted  to  vote,  as  also  when  his 
offence  has  been  purged  by  a  free  pardon  under  the  great  seal,  as  in  tho 
Coventry  case,  where  a  voter  who  had  been  tried  for  his  life  and  found 
guilty,  but  pardoned,  was  admitted  to  vote.  Vid.  1  Peck.  6a8-9.  Vid* 
ante,  p.  169,  the  decision  of  the  Wootton  Basset  caw,  1819. 
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Sect.  1.         Excommunication,  as  it  should  ^eem/is  no  prejudice 

Wendover  to  the  right  of  Voting,  especially  where  the  right  is 

^••^Jott'-  annexed  to  real  property,  the  objection  has  been  taken, 

Sim.  p.  55.  but  seems  never  to.  have  been  decided  upon. 

Excommunication  is  divided  into  two  sorts,  the  greater 

and  the  lesser.    The  lesser  is,  where  a  man  is  deprived  of 

Personi  ex-  ^jj^  participation  of  the  sacraments  only ;  the  greater, 

cated.         non  solum  a  sacramentorum,  verum,  ettam,  Jidehum  com^ 

munione'  excludit,  et  ab  omhi  actu  legitimo  separat  et 

dividit.    Either  of  them  in  general,  disables  a  person 

from  suing  in  any  temporal  court  of  justice,  for  excom^ 

municato  interdicitur  omnis  actus  legitimus  ita  quodagert 

RC.fded.  fiofi potest.    In  this  situation,  when  a  person  cannot  do 

Co^  Litt.       one  legal  act,  it  may  be  argued  that  he  cannot  vote  at 

the  election  of  members  of  parliament.    This  point  has 

never  been  determined  in  the  house  of  commons. 


153.  t>. 


9  Lad.  567.  A  papist  may  vote,  if  he  will  take  all  the  oaths  ten- 
1  or  401.  j^j.gj^  though  the  oath  of  abjuration  be  not  tendered  or 
taken  at  the  election ;  but  by  requiring  the  sheriff  to 
administer  all  the  oaths,  many  papists  are  frequently 
prevented,  by  scruples  of  their  own,  from  exercising  this 
franchise. 

«2  G.  s.  ^uj  by  tjig  22  G.  3.  no  commissioner,  collector,  super- 
Person*  dis-  visor,  gauger,  or  other  officer  or  person  whatsoever,  con- 
*otfne['°™  cerned  or  employed  in  the  charging,  *  collecting,  levying, 
iPeck.37S.  or  managing  the  duties  of  excise,  or  any  branch  or  part 
c.  3.8.6,7,  thereof;  nor  any  commissioner,  collector,  comptroller, 

9,30,43,  u 

In  the  case  of  Great  Grimthy,  1803,  m  distinction  wu  taken  in  argument 
between  the  situation  of  persons  convicted  of  petit  larceny,  and  persons 
eonricted  of  grand  larceny,  who  had  the  benefit  of  clergy.  It  was  con* 
tended  that  the  benefit  of  clergy  opierated  as  a  statute  pardon,  and  there-, 
fore  a  person  who  had  been  admitted  to  it,  was  not  disqualified,  but  that  a 
person  convicted  of  petit  larceny,  clearly  was*  1  Peek.  509,  note.  H.  C. 
337.  Sd  ed. 

*  The  husband  of  the  ofiice  keeper  to  the  collector  of  excise,  is  not  dis« 
qualified.  1  Peck.  373.  Vid.  a  similar  decision  by  the  committee  on  the 
Wootton  Basset  case,  1819. 
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flearcher,  or  other  officer  or  person  whatsoever,  concerned     Sect.  1. 
or  employed  in  the  charging,  collecting,  levying,  or      ,    ^ 
managing  the  customs,  or  any  brranch  or  part  thereof;  offtppoint- 
nor  any  commissioner,  officer,  or  other  person,  concerned  fefent  col*/' 
or  employed  in  collecting,  receiving,  or  managing  any  of  lectors,  &c 
the  duties  on  stamped  vellum,  parchment,  and  paper;  nor  taxw^*^" 
any  person  appointed  by  the  commissioners  for  distributing 
ef  stamps ;  nor  any  commissioner,  officer,  or  other  per- 
son employed  in  collecting,  levying,  or  managing  any 
of  the  duties  on  salt ;  nor  any  surveyor,  collector,  comp-  ^p  , 
troller,  inspector^  officer,  or  other  person,  employed  in 
collecting,  managing,  or  receiving  the  duties  on  windows 
or  houses  ;   nor  any  postmaster,  postmaster-general,  or 
Ihs  or  their  deputy  or  deputies^  or  any  person  employed 
by  or  under  him  or  them  in  receiving,  collecting,  or 
managing  the  revenue  of  the  post-office,  or  any  part 
thereof;   nor  any  captain,  master,  or  mate  of  any  ship,  t  Peck.35». 
packet,  or  other  vessel,  employed  by  or  under  the  post-  M'Symm's 
master  or  postmasters-general  in  conveying  the  mail  to  <***• 
and  from  foreign  parts,  shall  be  capable  of  giving  his 
vote  for  the  election  of  any  knight  of  the  shire,  commis- 
sioner, citizen,  burgess,  or  baron  to  serve  in  parliament. 
And  if  any  such  person,  either  during  the  time  of  hold- 
ing or  executing  such  office,  or  within  twelve  calendar 
months,  after  he  has  ceased  to  hold  or  execute  such  office,  **  G.  5. 
shall  presume  to  vote,  the  vote  is  void,  and  the  person 
offending   shall    forfeit    <£.  100,  one  moiety  to  go   to 
the  informer,  the  other  moiety  to  the  treasurer  of  the 
county;   the  penalty  to  be  sued  within  twelve  months 
after  such  forfeiture  incurred. 

This  act  is  declared  not  to  extend  to  commissioners  of  Except  m*- 
land'tax,  or  any  person  acting  under  their  appointment  "^K"'  o^ 
in  collecting  or  managing  the  land  tax ;  or  to  any  other  urjf  taxei. 
person  concerned  in  collecting  or  managing  any  other  |*^*  |* 
rates  or  duties  granted,  or  to  be  granted  or  imposed  by 
authority  of  parliament ;    or  to  any  person  holding  an 
office,  or  place  usually  granted  to  be  held,  by  letters 
patent^  for  any  estate  of  inheritance,  or  freehold. 
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Sect  1.'        In  the  Bedfordshire  case.    This  act  was  so  construed 
^  j^ j^        as  not  to  extend  to  any  officers  concerned  in  the  revenue, 
who  were  appointed  by  the  commissioners  of  the  land 
tax,  though  paid  a  per  centage  out  of  the  revenue.   And 
that,  whether  they  were  appointed  as  commissioners  of 
land  tax,  or  in  any  other  character  conferred  upon  them 
by  this  act,  viz.  in  the  regulation  of  the  windows,  house 
Bed.  ca.  on  taxcs,  &c.  which  they  are  appointed  to  regulate.  There- 
voV"&  s!p.  fore  collector  of  the  window  tax  being  appointed  by  them 
m  Bucks  ca.  xLnder  this  act,  and  not  by  government,  was  allowed  to 
H.C.  20!^.    vote,  [though  paid  by  per  centage  out  of  the  revenue. 
The  same  objection  was  made  and  had  a  similar  deter- 
mination in  the  Buckingham  case. 

Ib.55S.Bed.       Subdistributor  of  stanqts,  heiDg  appointed  by  distri* 
iFra.  164.   butor,  and  not  by  government,  may  vote. 

4  Fra.  165.  So  one  occasionally  appointed  by  the  collector  of  excise^ 
to  collect,  at  wages  paid  by  the  collector,  his  vote  was 
good. 

4  Fra.  558.       Husband  of  postmistress,  though  she  was  appointed 
stead's  vote,  before  marriage,  his  vote  is  bad,  he  has  profits,  and  under 
influence. 

lb.  561.   ^  •      One  kept  the  house  where  the  post-office  was,  and  did 

ca.  the  business,  and  took  the  profit,  but  the  landlord  of  the 

house,  who  was  a  brewer,  was  the  real  postmaster,  and 

responsible  to  government,  the  real  postmaster  held  to 

have  no  vote. 

1  Peck.  In  the  Glasgow  case,  it  was  decided  by  the  committee, 

^      *         that  John  M^Symon,  as  holding  the  office  of  deputy  or 

clerk  to  the  postmaster  of  Dumbarton,  was  expressly 

disqualified  from  voting  for  a  delegate,  by  the  act  of  the 

22  G.  3.  c.  41. 

'^'sSi  "^^^  ^^  ^^  Thetford  case,  a  vote  was  rejected  under 

similar  circumstances. 

8  Fra.  454.       Guard  of  a  mail  coach,  paid  by  comptroller-general  of 
^ue.  ^h^  post-office,  not  disqucdified  on  that  account. 
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J.  W.  waa  a  sub-defniti/  for  delivering  letters  in  a     Sect  1. 
parish,  not  a  post  town.    These  sub-deputies  are  ap-  '7 

.1  i»  »i.»i.  Snb-depa- 

pomted  not  by  the  postmaster^general,  but  with  bis  ap-  ties  for  de- 
probation.    This  vote  was  good.*  ten'mS  Ju*" 

The  words  of  the  parliamentary  writ  are  not  explana-  qoaiified. 
tory  of  the  right  of  voting.    They  are,  "  Freely  and  in-    [34^] 
differently  to  those  who  at  such  proclamation  shall  be 
present,  according  to  the  form  of  the  statutes  in  that  case 
made  and  provided,  You  cause  to  be  elected.'*   The  statutes 
therefore,  and  the  customs  of  particular  places,  either 
immemorially  used,  or  under  the  king*s  charter,  are  the 
sources  from  whence  we  are  to  derive  our  information  on 
this  head.    And  these  different  customs,  having  been 
frequently  subjects  of  parliamentary  adjudication,  have 
been  declared  from  time  to  time,  by  resolutions  of  the 
house  of  commons,  and  since  the  10th  year  of  the  present 
reign,  by  decisions  of  select  committees.    The  last  reso-  f  O.  t. 
lution  of  the  house  itself  upon  the  right  of  voting  hasf  ^* '     ' 
by  act  of  paliament,  been  made  conclusive  evidence  of 
that  right ;  but  the  resolutions  of  the  committees  under 
Mr.  Grenville's  act,  were  precedents  for  future  decisions 
no  farther  than  subsequent  committees  chose  to  adopt  ^I^'^\k 
them,  until  the  late  statute,  which,  under  certain  restric*  to  t.  30. 
tions,  makes  the  resolution  of  the  committee  final. 

The  right  of  voting  for  knights  of  shires  throughout 
the  kingdom  of  England  and  Wales,  is  regulated  almost 
entirely  upon  the  same  plan  ;  but  the  right  in  Scotland 
depends  partly  on  its  own  customs, and  partly  upon  acts 
made  since  the  Union. 

*  By  a  retolution  of  the  house,  17  Jour.  507,  **  It  is  highly  criminal  in 
aoj  minister  or  servant  under  the  eroum,  direct^  or  indirectly,  to  nse  the 
powers  cf  office  in  the  election  of  representatives  to  serve  in  parliament;  and 
an  attempt  of  such  influence  will  at  all  tiroes  be  resented  by  this  house,  as 
aimed  at  its  own  honour,  dignity  and  independence,  as  au  infriagement  of 
the  dearest  rights  of  every  subject  throaghout  the  empire,  and  tending  to  sap 
the  b:tsis  of  this  free  and  hnppy  constitution."  For  the  resolutions  of  the 
boase  against  the  interference  of  peers,  lord  lieutenants  of  counties,  and 
other. persons,  in  the  elections  of  members  of  parliament,  rid.  ante,  p»  6S^ 
The  resolutions  respecting  peers  has  ncTer  beta  recogoiied  by  the  h«iiM  of 
peers.    H,  C.  %  ed.  p,  31C, 
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8ect.  1.         By  the  first  statute,  which  required  a  qualification  of 

8H.6.C.  7-  J^D^cd  property,  or,  to  speak  in  a  manner  more  strictly 

Sim.  p.  69.    constitutional,  which  deprived  persons  in  a  very  low  and 

[  250  ]     dependent  situation,  of  the  exercise  of  that  privilege,  it 

was  enacted,  that  the  knights  of  the  shires  should  be 

chosen  by  people  dwelling  and  Tesident  in  the  same 

Un'^^rec-"    counties.  "  whereof  every  one  of  them  shall  have  free 

hold.  land  or  tenement  to  the  value  of  forty  shillings  by  the 

year^  at  the  leasts  above  all  reprizes '^^   and   that  they 

which  shall  be  so  chosen,  shall  be  dwelling  and  resident 

within  the  same  counties;  and  such,  as  have  the  greatest 

number,  of  them  that  may  dispend  405.  by  the  year,  and 

above,  shall  be  returned  as  knights,  &c.* 

ioH.6.c.t.      And  by  a  statute,  two  years  after,  the  freehold  qualifi- 

county.        cation  was  required  to  be  lying  within  the  county.    By 

the  former  of  these  statutes,  the  sheri£f  was  empowered  to 

7  &  8  W.  3.  swear  the  freeholder  to  his  qualification.     Afterwards,  ia 

Trustee  and  ^^^^  ^^  prevent .  abuscs,  and  to  clear  up  some  doubts 

raortgmgee    which  had  arisen,  it  was  enacted,  that  no  person  shall 

inYctuai      have  a  right  to  vote  by  reason  of  any  trust  estate,  or 

possession     mortgage,  unless  such  trustee  or  mortgagee  be  in  actual 

of  voting,     possession  or  receipt  of  the  rents  and  profits  of  the  same 


«nte,p.  14S. 


*  Great  doubts  have  been  raised  amongst  the  learned,  as  to  ivhat  descrip- 
tion of  persons  the  privilege  of  voting  was  extended,  before  the  passing  of 
this  act ;  viz.  whether  the  right  of  voting  extended  to  all  ranks  of  persona 
except  such  as  were  disqualified  by  legal  dbabilities,  such  as  age,  sex,  crime, 
or  mental  disability ;  or  whether  it  was  limited  to  freeholders  only,  however 
small  the  value  of  their  estates,  and  to  sach  as  did  suit  and  service  at  the 
lord's  court,  and  contributed  to  the  wages  of  the  members  of  parliament^ 
"Mr  Serji,  Htywood  seems  to  adopt  the  latter  opinion,  and  if  the  right  were 
really  so  confined,  it  may  bo  curious  to  enquire  why  the  clergy,  customary 
and  ancient  demesne  tenants,  persons  holding  offices,  &c.  were  admitted  to 
vote;  they  claim  and  now  lawfully  exercise  that  privilege, though  doubtless 
they  tiever  did  suit  or  service,  or  in  any  way  contributed  to  the  wages,  and 
consequently  had  no  better  right  to  vote  formerly,  than  any  other  individuals 
similarly  circumstanced.  Vid.  H.  C.  2  ed.  p.  56,  57,  80,  81, 180,  318.— In 
another  country  the  number  of  electors  has  lately  been  greatly  augmented 
by  making  every  person,  who  pays  taxes  to  the  amount  of  300  franks,  an 
elector.  But  how  far  an  interference  in  the  elective  franchise  might  be  pru- 
dent in  this  country,  is  a  question  for  parliament  to  determine.  Sir  \Vm.  Jones, 
SirWnuBlackttoney  and  many  of  the  ablest  writers  on  the  subject,  have  differed 
on  the  policy  of  lach  a  measure.   Vid.  ftutCi  p.  11.  introd.  and  p.  It7. 
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estate ;  but  that  the  mortgagor,  or  cestui  que  trust  in  pos-     Sect.  1. 
sessioDy  shall  vote  for  the  same  *.  ^^      ^^""^ 

By  the  above  act  of  king  William,  an  oath,  therein  pre- 
scribed, is  required  to  be  taken  by  the  freeholder  at  the 
time  of  voting  ;  but  that  is  superseded  by  one  of  a  more 
special  nature,  in  the  last  reign,  which  will  be  more  par«f 
ticnlarly  mentioned  hereafter.  But  the  fraudulent  erec- 
tion of  freeholds,  for  the  purpose  of  giving  votes,  having 
increased,  notwithstanding  the  last-mentioned  act,  the 
legislature  was  again  obliged  to  interpose ;  and  it  was  10  Anr. 
accordingly  enacted,  that  all  conveyances  fraudulently  C'^3.Frio- 
made  to  any  person  to  vote,  subject  to  conditions  to  defeat  Tcjancei. 
the  same,  should  be  discharged  of  such  conditions,  and 
be  absolute  in  the  grantee ;  and  all  bonds  or  contracts 
given  to  defeat  the  act,  were  declared  void ;  and  the  per- 
sons making  such  conveyances,  or  voting  under  them,  or 
being  privy  to  such  purposes,  shall  prepare  the  same, 
were  also  subjected  to  a  penalty  of  £.40,  recoverable  by 
any  one  in  any  of  the  courts  at  Westminster. 

The  same  act  also  required,  that  the  freeholder,  to  be  Sect  f. 
intitled  to  vote,  should  have  been  charged  or  assessed  to 
the  public  taxes,  church  rates,  and  parish  duties,  in  such 
proportion  as  other  lands  or  tenements  of  40  s,  per  ann. 
within  the  same  parish,  8cc.  are  usually  charged ;  and 
shall  have  been  in  the  receipt  of  the  rents  or  profits,  or 
have  been  intitled  to  have  received  the  same,  to  the  full 
value  of  40S.  or  more  to  his  own  use,  f for  oneyeUr  before  Aatcfiment 
such  election,  unless  such  lands  came  within  the  time  afore*  Jl^ssilUfon* 
said,hy descent,  marriage,  marriage-settIement,devise,or  exceptions, 
presentation  to  some  benefice  in  the  church,  or  by  promo- 
tion to  some  office  to  which  such  freehold  is  fixed.  And  is  Ann. 

St.  1.  c.  5. 

*  To  qualify  a  mortgagee  to  vote,  it  is  not  necessary  to  be  seven  ^ears  in 
possession,  as  is  the  case  to  qualify  a  mortgagee  to  sit  in  parliament  Vid. 
ante,  p.  48. 

t  This  provision  does  not  extend  to  burgage  tenures,  which  may  be  COB- 
▼eyed  at  any  time  previous  to  the  election.    Vid.  Burgage  Tennret. 
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Sect.  1.  by  an  act,  two  years  after,  explanatory  of  the  former,  it 
Exceptions  ^^  declared,  that  the  former  act  should  not  extend  to 
of  10  Ann.    persoDS  votiog  in  respect  of  rents,  tithes,  or  other  incor- 

extend  to  i  •    i      *.  r  i       -i    • 

tithes,  &c.    poreal  inheritances,  or  of  any  messuages  or  lands  m  extra- 

s  Peck.  87,  parochial  places,  or  of  any  chambers  or  inns  of  court  or 

iii^^'  ^^'  chancery,  or  of  places  or  offices  not  usually  charged  to 

18  G.  2.       the  public  taxes.     These  actd  of  the  loth  and  i2th  of 

lo&nAnn.  -^^^^f  whereby  the  voter  was  to  be  charged  or  rated  to 

repealed  in  the  church  and  poor  rates  as  well  as  to  the  land-tax,  be- 

enacted.  '**  ^^S  ^^^^^  ^^^7  inconvenient,  they  were  in  part  repealed, 

and  new  modelled,  by  the  i8  G.  2.  c.  i8.  whereby  it  was 

enacted,  that  no  person  shall  vote  for  the  electing  of  a 

knight  of  a  shire  to  serve  in  parliament  for  England  and 

Wales,  in  right  of  any  messuages,  lands,  or  tenements, 

which  have  not  been  assessed  towards  some  aid  granted 

to  his  majesty  by  a  land-tax,  twelve  calendar  months 

next  before  such  election*  (which, by  the  2oth  of  G.  3.  is 

reduced  to  six  months.)    It  also  farther  enacts,  that  no 

person  shall  vote  in  any  such  election,  without  having  a 

freehold  estate  of  the  yearly  value  of  forty  shillings,  over 

and  above  all  rents  and  charges  payable  out  of,  or  in 

respect  of  the  same,  lying  within  the  county  of  which  he 

Exceptions   ^^  j^^  ,'„  possession  above  twelve  calendar  months  be^ 

of  estates  , 

withinyear.  fore  the  election,  unless  the  same  came  to  him  within  the 
time  aforesaid,  by  descent,  marriage-settlement,  marriage, 
devise,  or  promotion  to  any  benefice  in  a  church,  or  by 
promotion  to  an  office,  or  shall  vote  in  respect  or  in  right 
of  any  freehold  estate,  which  was  made  or  granted  to  him 
fraududently,  on  purpose  to  give  his  vote,  or  lihall  vote 
more  than  once  at  the  same  election,  under  petialty  of 
£.40  and  full  costs  of  suit.   And  the  word  "  charges**  is 

*  This  is  construed  before  the  day  of  Toting,  which  is  the  natural  con- 
strnction,  though  it  would  have  been  more  uniform  to  hare  construed  it  be- 
fore the  first  daj  of  the  election,  as  the  Sd  of  G.  3.  c  15.  limits  the  right  of 
TOting  to  such  freemen  as  have  been  possessed  of  their  franch'ise  twelve 
calendar  months  "  bef&re  the  first  day  of  the  election,"  And  in  3  G.  8.  c  24. 
the  annuity  must  be  registered  a  year  before  the  first  day  of  the  election. 
3  Doug.  t35.  Sim.  62.  n.  For  qualification  under  land-tax  redemption, 
Tid.  post  sect  4.  pt  329. 
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afterwards  explained  by  a  subsequent  section,  which     ^^^'  ^• 
adds,  that  no   public  or  parliamentary  tax,  county,  sect6. 
churchy  or  parish  rate,  or  any  other  tax  to  be  assessed  Charge, 
upon  any  county  or  division,  shall  be  deemed  any 
"  charge"  payable  out  of  any  freehold  estate  within  the 
meaning  of  that  act. 

Persons  claiming  to  vote  in  right  of  any  rents,  or  any  Eiceptioni 
diambers,  in  the  inns  of  court,  or  inns  of  chancery,  or  any  noj^J^i- 
messuages  or  seats  belonging  to  any  offices,  which  have  assessed. 
not  been  usually  charged  to  the  land-tax,  are  excepted 
out  of  the  act.  This  excepting  clause,  though  it  does  not 
specify  ''  tithes"  hath  been  construed,  as  being  in  pari 
fnaterid  with  the  12  th  of  Anne  to  include  them.     For  in  Glostenb. 
the  GJoueestershire  case,  exceptions  being  taken  to  the  x*J|j^^^* 
vote  of  a  rector  of  a  parish,  who  had  leased  his  tithes  to  assessed. 
the  parishioners  to  the  amount  of  forty  shillings  and  up-    *"**  P'  ^' 
wards,  and  had  not  been  assessed  to  the  land-tax  himself 
in  respect  thereof,  his  vote  was  held  good. 

Burgage  tenures  are  not  within  these  acts ;  but  a  per-  Ladd.  us. 
son  may  vote  for  such  tenement,  though  possessed  of  it  33  J^oor.^r' 
but  a  day  before  the  election.  I8G.2.C.18. 

For  the  better  ascertaining  of  the  freeholders  at  an 
election,  it  is  further  provided  by  the  last-mentioned 
statute  of  G.  2.  that  the  acting  commissioners  of  the  land- 
tax,  or  three  of  them,at  their  meetings  for  their  respective 
divisions,  shall  sign  and  seal  one  other  duplicate  of  the  Duplicates 
copies  of  such  respective  assessments  after  all  appeals  ^e^^,*^. 
determined;  and  the  same  deliver  to  the  clerks  of  the  ed& sealed. 
peace  for  their  respective  counties,  to  be  kept  among 
the  records  of  the  sessions,  to   which  all  persons  may 
resort,  and  inspect  the  same,  paying  sixpence :  and  the 
said  clerks  of  the  peace,  or  their  deputies,  shall  give 
copies  of  the  said  duplicates  to  any  person  requiring  the  Copies 
same,  paying  after  the  rate  of  sixpence  for  every  three  §JJjJ^^^^ 
hundred  words*  peace. 
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Sect.  1.  A  number  of  nice  and  difficult  questions  having  arisen 
^""""^^  '  upon  the  right  of  voting,  where  the  freeholder  or  his 
so  G.  5.  tenant  Was  not  rated  by  name,  although  the  lands  had,  in 
^'  ^^*  fact,  been  rated  in  some  other  name,  or  without  any  name 

at  alJ  upon  the  rate,  it  was  thought  expedient  to  prevent 
such  doubts  in  future;  and  therefore  it  was  enacted,  that 
no  person  shall  vote  at  any  county  election,  in  England  or 
Wales,  who  has  not  been  assessed  to  the  land-tax  (in  case 
Six  tDonthf.   there  should  have  been  one)  six  calendar  months  before 
the  election ;  or,  if  the  estate  came  by  descent,  marriage, 
marriage-settlement,  devise,  or  promotion  to  any  benefice 
in  the  church,  or  by  promotion  to  an  office,  unless  the 
Twojears.    freehold  has  been  assessed  to  the  land-tax  within  two 
years  next  before  such  election,  in  the  name  of  his  pre- 
decessor or  his  tenant.    And  as  some  nice  questions  had 
been  raised  upon  the  husband's  right  of  voting  in  right  of 
his  wife's  dower,  before  actual  assignment,  which,  in  little 
Sect.  It.      freeholds,  is  scarce  ever  done ;  it  is  provided  by  the  same 

forTaMicn-   ^^^f  ^^^^  ^^  ^^Y  ^^^®  ^^  "S'^^  ^f  ^"^^  freehold  before  an 
uient.  actual  assignment  of  dower,  in  case  the  lands  themselves 

have  been  charged  to  the  land-tax. 

And  by  the  act  of  20  G.  3.  the  commissioners  of  the 

Cornniis-      laud-tax  are  more  particularly  directed  to  deliver  to  the 

deUw  a"      assessors,  a  printed  form  of  assessment,  (V  id.Appen .)  who 

form  to  the   are  to  make  their  assessments  by  such  form-     And  the 

assessors  are  directed  to  make  three  duplicates  of  such 

assessment ;  one  of  which,  at  least  fourteen  days  before 

such  assessment,  shall  be  delivered  to  the  commissioners 

of  the  land-tax,  and  shall  be  stuck  upon  the  church  door 

of  the  same  parish;  or,  if  the  place  where  the  lands  lie  be 

Publisbing    cxtra-parochial,  upon  the  church  door  of  the  next  adjoin- 

mentf****"    ^°8  parish  ;  and  if  one  person  holds  diflferent  lands  or 

tenements  belonging  to  different  persons,  the  same  are  to 

Assessing      {jg  separately  assessed,  that  the  proportion  of  land-tax 

separately  *  /  '  i  i     i.     .        i      i 

to  ascertain  paid  by  cach  may  be  separately  and  distinctly  known ; 
Appclfto*  ^"^  if  any  one  is  omitted  out  of  the  assessment,  he  may 
commis-      appeal  to  the  conunissioners  at  their  meeting  for  receipt 

fioners. 
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of  assessments,  giving  notice  to  one  of  the  assessors.     Sect.  i. 
And  after  the  assessment  has  been  corrected,  one  of  the 
amended  duplicates,  signed  and  sealed  by  the  said  com- 
missioners, or  any  three  of  them,  shall  be  returned  to  the 
assessors,  who,  within  ten  days  after,  shall  deliver  it  to 
one  of  the  chief  constables  of  the  hundred  within  which 
the  parish,  or  place,  for  which  the  assessment  was  made,  AsseaiiDent 
diall  lie,  for  which  the  chief  constable  must  give  a  receipt,  ^$^,^4^5** 
and  deliver  in  the  same  unaltered,  at  the  next  quarter  u><i<ieiivcr- 
sessions  of  the  peace  for  the  county,  riding,  or  division,  in  tions. 
open  court,  the  first  day  of  the  sessions,  to  the  clerk  of  ^^*  *• 
the  peace,  to  be  by  him  filed  and  kept  of  record. 

Penalty  of  £.5  on  assessors,  8cc.  who  shall  alter,  or  neg-  penalty  5L 
lect  to  deliver,  any  duplicate  as  above  directed.  ^^^  *• 

The  court  may  fine  certain  oflicers  for  neglect.  Sect  5. 

In  case  the  chief  constables  make  oath  that  assessors  fine  aitet- 
neglected  to  deliver  the  said  duplicates  to  them,  then  the  ^ 
fines  shall  be  levied  on  the  assessors,  except  they  deliver 
in  the  duplicates  within  ten  days  after  notice. 

But  if  assessors,  within  the  said  time,  shall  produce  to  ^iB«  <»" 
the  clerk  of  the  peace,  the  chief  constable's  receipt,  then  sect.  7. 
the  fine  shall  be  levied  on  the  said  constable. 

Fines  to  be  paid  to  the  treasurer  of  the  county.  Sect.  s. 

When  assessments  are  not  made,  and  returned  to  the  Sect.  9. 
clerk  of  the  peace,  the  justices  may  order  them  to  be 
made  and  returned  forthwith. 

And  any  party  aggrieved,  by  being  omitted,  inserted,  »ect  tok 
or  overcharged,  may  appeal  to  the  quarter  sessions,  and  if  Appeal  to 
the  appellant  shall  be  adjudged,  on  such  appeal,  to  have  JIJJJJ^  "•*" 
been  improperly  omitted,  he  shall  be  deemed  and  taken 
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Sect  1.     to  be  rated  in  such  assessment,  as  if  he  had  been  origi- 
*      ""^^  nally  inserted  therein  by  the  assessors. 

Sect.  IS.  And  all  persons  shall  be  at  liberty  to  inspect  such  as- 

jdupifcatet.    sessmcots,  paying  one  shilling;  and  the  clerk  of  the 
peace  shall  deliver  a  copy  on  demand,  (being  paid  six- 
pence for  three  hundred  words,)  to  be  signed  by  him  or 
his  deputy.  And  any  of  these  duplicates  in  the  hands  of 
the  commissioners  of  the  land  tax,  or  of  the  receivers- 
Signed  by     general^  or  a  true  copy  of  such  duplicates  signed  as  afore- 
p^ce^or      said,  (t.  e.  by  the  cleA  of  the  peace  or  his  deputy,  or  by 
commis-       such  commissioners,)  and  purporting  to  be  a  true  copy, 
dence.         shall  at  all  times,  and  in  all  places,  be  allowed  to  be  legal 
N.  B.  Re-  evidence  of  such  assessments  and  books  of  entries,  in  all 

cteiver  Gc-  ,  '  , 

nerti  can-  cases  whatever.  The  clerk  of  the  peace,  or  his  deputy,  is 
oopy^'  *  ^^^  required  to  attend  at  every  election  of  a  knight  of  the 
Sect  14, 15,  shire  with  original  duplicates,  at  the  request  of  any  candi- 
Antcp.iio.  date,  such  candidate  paying  him  £.2. 2s.  for  each  day's  at- 
tendance, and  u.  6d.  per  mile  for  travelling  charges. 

Sect.  17,  Penalty  on  clerk  of  the  peace,  or  his  deputy,  making 

'    •        default,  £.500  to  party  injured.  The  recovery  of  penalty 
by  action  in  two  months,  or  prosecution  in  twelve. 

Sect  t.  It  is  expressly  provided,  that  this  act  shall  not  extend 

to  annuities  or  fee-farm  rents  (duly  registered)is8uingout 
of  any  lands  or  tenements  thereby  rated  or  assessed. 

Gloftersh,         Where  the  tenant  of  the  voter  was  rated  generally,  it 

wiiere        ^^  presumed  to  be  the  land  of  the  voter,  unless  it  could 

teatntrated  be  shewn  that  the  tenant  had  other  lands  of  his  own 

within  the  parish,  and  then  the  presumption  was  resolved 

to  be  against  the  voter,  who,  in  such  case,  must  shew  the 

l^d  to  be  his  own. 

Oiostenh,        Where  it  was  doubtful  whether  die  lands  voted  for  were 
c».  57.        within  the  asaesament^  or  any  article  of  it,  it  was  resolved. 
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that  either  of  the  parties  might  give  evidence  to  explaui     ^^*  ^ 
the  rate,  and  to  induce  a  belief  that  it  was  or  was  not  where^"^ 
included  within  the  assessment ;  and  it  was  also  deter-  ^^^ 
mined  by  eight  against  seven,  that  the  assessor  might  a^ll^tsed.  ^ 
give  evidence  of  his  intentions  in  making  the  rate.  Where  ^*^'-  ^'^'^* 
a  voter  was  rated  under  the  name  of  Theophilm  Richards^  ^^p^  «»- 
his  real  name  being  Richard  Richards^  a  person  neither  154. 
assessor  nor  collector  was  suffered  to  prove  the  identity 
of  such  voter.     Many  other  decisions  on  virtual  rating 
might  be  stated ;  but  since  the  20  6. 3.  c.  18.  those  ques- 
tions cannot  again  arise. 

Sect.  2.  Who  are  capable  of  Fating  or  not,  in  Cities  and 
Towns  being  Counties  of  themselves. 

With  respect  to  electors  in  cities  and  towns  being 
counties  of  themselves,  the  same  law  will,  in  general, 
apply  to  them  as  in  counties ;  the  following  therefore  b 
placed  under  both  heads.  * 

Where  the  freehold  voted  for,  consists  of  an  annuity    3  o.  5. 
or  rent  charge,  of  inheritance  or  for  life,  in  order  to  ascer-  ^'  *^*. . 
tain  the  qualification,  and  to  prevent  frauds,  which  it  would  or  rent- 
otherwise  be  difficult, and  indeed  almost  impossible  to  de-  ^^"S**' 
tect  at  the  election,  it  is  enacted,  f  that  no  person  shall 

*  For  the  obterrations  od  13  G.  S.  c.  20. 19  G.  t.  c.  28.  and  other  statutes 
which  relate  to  electors  in  cities  and  towns  counties  of  themsei? es,  rid.  ante, 
p.  187,  et  seq. 

t  If  the  ommtfy  or  rent  charge  be  granted  after  the  1st  June,  1769,  "  a 
wtemorial  of  the  grant  of  such  annuity  or  rent-charge/'  must  be  registered 
with  the  clerk  of  the  peace  for  the  county  where  the  lands  lie,  "  twelve 
calendar  months  at  least  before  the  first  day  of  such  election  ;'*  which  memo* 
rial  shall  be  written  on  parchment,  and  directed  to  such  clerk  of  the  peace, 
town  clerk,  or  other  public  officer,  aud  shall  be  under  the  hand  and  seal  of 
the  grantor  or  grantors,  and  attested  by  two  witnesses,  one  whereof  to  be  one 
of  the  witnesses  to  the  execution  of  such  grant ;  whicli  witness  shall,  upoa 
oath  before  such  clerk  of  the  peace,  town  clerk  or  other  officer  as  aforesaid^ 
or  their  deputies,  prove  the  sealing  and  delivering  of  such  grant,  and  the 
•igoiug  and  sealing  of  such  memoiial  -,  and  which  fflemoriel  thall  G^wtain  the 


258  ELECTORS  FOR  COUNTIES .  [Chap.  IV. 

Sect. «.     vote  for,  or  in  respect  of,  an  annuity,  granted  out  of  lands 
*"""""'^' — 'f  in  any  county,  city,  or  borough,  unless  a  register  or  me- 
tered aycw  morial  of  the  grant  of  such  annuity,  shall  have  been  enter- 
before  the     g^  ^i^fi  tije  clerk  of  the  peace  of  the  cpunty  where  the 
lands  lie,  one  year  before  the  first  day  of  such  election, 
except  it      If  such  annuity,  or  rent-charge,  shall  have  come  by  de- 
withtn  the     sceut,  devise,  marriage,  marriage-settlement,  or  presenta- 
je«r,  then  •  tion  to  a  benefice,  or  promotion  to  an  office,  within  the 
ceru  cite,    y^^^  ^  certificate  thereof  must  be  entered,  upon  oath, 
before  the  election.    And  such  memorial  of  the  grant 
shall  be  written  on  parchment,  and  shall  be  signed  and 
sealed  by  the  grantor,  and  attested  by  two  witnesses,  one 
of  whom  must  be  a  witness  to  the  grant  itself;  and  shall 
contain  the  particulars  of  such  grant,  by  and  to  whom, 
and  when  made,  and  shall  specify  and  particularize  the 
lands  out  of  which  the  annuity  issues,  or  on  which  it  is 
charged ;  and  the  grant  itself  shall  be  produced  at  the 
time  of  registering  the  memorial;  and  there  shall  be  in- 
dorsed on  the  certificate  to  be  given  by  the  clerk  of  the 

day  and  year  of  the  date,  and  the  name,  additioni  and  abodes  of  the  parties 
and  witnesses,  and  all  the  lands  and  teaementi  out  of  which  the  annuity  or 
rent-charge  issue,  and  the  parish,  township,  or  place,  or  the  parishes,  town- 
ships, and  places  where  such  lands  and  tenements  lie,  and  that  every  such 
grant,  of  which  such  memorial  is  to  be  re^stered,  shall,  at  the  time  of  en- 
tering such  memorial,  be  produced  to  such  clerk  of  the  peace,  town  clerk, 
or  other  officer  as  aforesaid,  or  their  deputies,  who  shall  thereon  endorse 
a  certificate,  in  which  shall  be  mentioned  the  day  and  year  on  which  such 
memorial  shall  be  so  entered.    5  G.  3.  c.  S4.  s.  3. 

If  the  Toter  votes  "  by  reason  of  an  assignment  of  any  annuity  or  rent- 
charge,  or  any  part  thereof,"  made  (efore  Ist  June,  1763,  a  ccrtt/tcate  of 
such  assignment,  upon  oath,  similar  to  that  for  original  grants,  must  have 
been  entered  with  the  clerk  of  the  peace,  tioe^ue  caltnAav  months  at  least  be^ 
fore  the  first  day  of  such  election.  If  the  assignment  be  made  after  the  1st 
June,  1763,  a  memorial  of  the  assignment,  and  a  memorial  of  the  grant  must 
be  attested  and  registered  as  in  original  grants.    Ibid.  s.  4. 

Books  are  to  be  kept  by  the  proper  officers  for  entering  sach  certificates 
and  memorials ;  the  fees  for  entry  of  every  certificate  shall  be  1  s.  and  of 
every  memorial  2  s.  and  for  search  for  any  certificate  or  memorial  1 1.  and 
no  more,  and  for  copies,  containing  not  more  than  300  words,  6  d.  The 
•fficer  may  administer  an  oath  in  cases  aforesaid.  Copies  attested  by  th« 
proper  officer,  deemed  legal  evidence.    Ibid.  s.  5. 
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peace,  the  day  and  year  of  entering  such  memorial ;  and  Sect.  t. 
no  assignee  of  such  annuity  shall  vote,  unless  a  memo-  Memorid 
rial  be  made  of  such  assignment,  by  the  parties  thereto,  of  M»ign- 
and  also  of  such  grant  in  manner  aforesaid.  And  if 
such  grant  or  assignment  be  made  and  executed  above 
forty  miles  from  the  office  of  the  clerk  of  the  peace, 
then  the  memorial  thereof  may  be  given  in  on  affidavit 
made  out  before  a  judge  or  master,  ordinary  or  extraor- 
nary ;  and  the  clerk  of  the  peace,  or  his  deputy,  shall 
sign  a  certificate  thereof,  which  shall  be  good  evidence 
of  such  memorial.  And  the  clerk  of  tlie  peace,  or 
other  person  officiating  as  such,  is  thereby  directed, 
under  certain  penalties,  to  keep  books  for  the  aforesaid 
purposes,  and  to  make  entries  pursuant  to  the  act,  and  to 
suffer  the  same  to  be  inspected  by  any  person,  on  the 
terms  of  paying  the  fees  therein  mentioned.  And  the 
derk  of  the  peace,  or  his  deputy,  is  required  to  attend 
at  the  election  with  such  books,  on  reasonable  notice, 
and  reasonable  satisfaction,  under  the  penalty  of  one 
hundred  pounds  for  neglect  in  the  matters  aforesaid. 

By  the  Gloucestershire  committee,  (1777,)  "  resolved,  H.C.Jded. 
nem*  con.  that  the  annuity  for  which  Samuel  Harrington  ^* 
voted,  and  which  devolved  upon  him  in  1762,  by  the 
will  of  John  Dee,  does  not  require  to  be  registered." 

But  the  Bedford  committee,  1785,  in  the  case  of  Edw.  Ibid.  236. 
Pincard,  who  voted  for  an  annuity  which  was  not  re- 
gistered or  assessed,  but  charged  by  will  on  the  testator's 
estates,  which  were  assessed  in  the  names  of  the  owners, 
rejected  thei  vote. 

As  the  law  now  stands,  either  the  freehold  itself,  for  2  Peck.  aSL 
which  the  vote  is  given,  must  be  assessed,  or  it  must  be 
registered  in  the  shape  of  an  annuity  or  rent-charge, 
the  land  out  of  which  it  issues  being  likewise  assessed. 

Under  this  act  it  has  been  determined,  that  a  parson  01oi.ca.4i^ 

T 


26o  ELECTORS  TOR  COUNTIES       [Chap.  IV. 

s*ct.  «.      ^ho  wag  entitled  to  a  salary  of  twenty  pounds  a  year, 
1^'  issuing  out  of  the  great  tithes  of  the  parish,  had  a  right 

fee-fami  to  vote^  although  he  had  not  registered  it  as  an  annuity.** 
Gb?  ca  58  -^^^  ^^^  same  committee  held  unanimously,  that  neither 
1^^*  reserved  nor  fee-farm  rents  need  be  registered,  as  not 

being  within  the  meaning  of  the  act. 

H. cycled.  This  question  has  been  much  debated,  and  has  re- 
P-J^^*  ceived  contradictory  determinations;  it  was  argued  at 
great  length  before  the  Middlesex  committee  in  the  case 
of  David  Jennings,  who  voted  for  a  fee-farm  rent 
issuing  out  of  the  manor  of  Hackney,  payable  by  the 
lord,  and  the  committee  decided  the  vote  to  be  bad. 

Midx. 3.  A  '*  fee-farm^'  rent,   (which    words  the  committee 

Peck  85.  •/    » */  .       '      . 

thought  were  used  by  mistake  in  the  ao  G.  3.  c.  17.  s.  2, 
but  held  themselves  bound  by  them,)  must  be  registered, 
if  the  land  from  which  it  issues  be  not  assessed. 

Headed.       It  must  not  be  forgotten,  that  whether  registered  or 

^'  not,  the  land,  out  of  which  a  fee-farm  rent  is  reserved, 

must  be  assessed  to  the  land-tax.     As  to  lee-farm  rents 

arising  out  of  the  purchase  of  unredeemed  land-tax,  vid. 

post,  sect.  4.  p.  329. 

In  order  completely  to  understand  these  statutes,  we 
must  consider  first  what  a  ^*  freehold"  is ;  and  secondly, 
who  are  deemed  "  freeholders ;"  for  it  is  not  every 
person  who  enjoys  the  profits  of  the  freehold  to  his 
own  use,  who  has  a  right  to  vote,  as  will  be  hereafter 
shewn. 

Freehold,  '*  Freehold,  in  the  statute  of  H.  6,  cvWeA  frank  tene- 

what.  menty'  is  an  ambiguous  term,  sometimes  applied  to  the 

tenure  of  the  estate,  in  contradistinction  to  base  tenure, 
and  sometimes  descriptive  of  the  interest,  in  contradis- 
tinction to  chattels  real.     It  is  used  here  in  both  senses. 
Brit.  c.  32.    Britton  defines  a  '*  freehold  "  to  be  the  possession  of  the 

*  A  schoolmaster's  salary  issuing  out  of  lands^  need  not  b«  registered. 
S  Lud.  4d2.  491. 
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soil  by  a  freeman ;  and  S.  Germyn  says,  the  possession  of     ^^^  •• 
the  land  is  called  the  frank  tenement  or  freehold.  d^  &stad* 

b.«d.W. 

A  freehold  interest  in  land,  is  such  an  interest  as  must 
continue  for  the  life  of  the  holder,  or  of  some  other  per- 
son, or  for  an  uncertain  duration,  which,  as  it  may  pos* 
sibly  last  for  life,  is,  in  contemplation  of  law,  equal  to  a 
life  estate.  This  rule,  however,  has  some  exceptions,  as 
in  the  case  of  tenant  by  statute  merchant,  statute  staple, 
or  elegit,  where  the  interest  of  the  holder,  though  inde- 
terminate by  any  express  limitation,  yet  follows  the 
nature  of  the  debt,  and  goes  to  the  personal  repre- 
sentative. 

To  endeavour  to  anticipate  the  difficulties  which  may  Rule, 
arise  at  elections  upon  complicated  questions  of  real 
property,  would  be  endless  ;  for  though  a  year's  actual 
possession  of  the  land  to  the  use  of  the  party  himself, 
and  the  being  assessed  to  the  land-tax,  according  to  the 
statutes,  will  give  him  a  right  to  vote,  if  he  swears  to  a 
freehold,  unless  that  possession  be  shewn  to  be  under  a 
chattel  interest,  or  under  a  bad  title,  yet  when  he  claims 
to  vote,  under  an  interest  accruing  within  the  year,  by 
descent,  devise,  marriage,  or  marriage  settlement,  his 
title^  and  not  his  mere  possession,  is  the  ground  of  his 
right  to  vote. 

By  title  I  mean  the  right  of  possession^  which,  I  pre- 
sume, it  is  sufficient  for  him  to  prove,  without  being 
compellable  to  shew  a  right  of  property,  as  if  it  were  in 
a  real  action. 

The  words  of  the  statute  are,  "  unless  the  same  came 
to  him  within  the  time  aforesaid  (i.  e.  twelve  calendar 
months,)  by  descent,  marriage,  &c."  If  the  ancestor, 
devisor,  or  settlor,  therefore,  were  seised  of  a  freehold, 
whether  rightfully  or  wrongfully,  the  estate  would  come 
to  the  voter  by  descent,  will,  or  marriage  settlement, 
and  entitle  him  to  vote  within  the  words  and  meaning  of 

Ta 
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Sect.  2:  the  statute.  But  where  the  voter  claimed  title  by  pur- 
chase of  a  freehold,  the  objector  shewing  that  the  seller 
was  a  devisee  of  a  term  only,  it  was  held  sufficient  to 
turn  the  proof  of  a  freehold  upon  the  other  side ;  so 
also  where  the  objector  shewed  the  will  of  the  voter's 
father,  by  which  a  term  was  devised  to  the  voter,  it  was 
held  sufficient  to  throw  the  proof  of  a  freehold  on  the 
other  party. 

9Lud.  fMi.  It  is  considered  as  essential  to  a  freehold,  that  it 
should  be  part  of,  or  fixed  to  the  soil.  Voter  having 
polled  for  a  windmill,  which  appeared  in  evidence  to  be 
fixed  on  a  post,  upon  pattens,  in  a  foundation  of  brick 
work,  and  to  be  upon  a  plot  of  ground  inclosed  with  a 
fence,  put  up  by  the  voter  in  a  common  field.  It  did 
not  appear  in  whom  the  title  to  the  ground  was,  further 
than  as  it  might  have  been  inferred  from  possession. 
The  vote  was  held  good. 

2  Lud.  426.  Thirty-four  years  possession  ;  for  the  ten  first  the 
voter  had  paid  rent,  but  none  paid  or  claimed  the  last 
twenty-four  years,  presumed  a  freehold,  and  vote  held 

«  Fra  89  g^oA,  It  has  been  held  that  twenty  years  adverse  pos- 
session will  destroy  the  vote  of  persons  claiming  the 
reversion. 

2  Lud.  427.       Title  accruing  after  election  begun,  is  no  objection. 

Aute,p  147. 

2  Lud.  440  Voter  having  a  charge  upon  land  devised,  took  to  it 
by  parol  agreement  with  devisee,  in  lieu  of  the  charge, 
and  his  vote  for  ic  held  good,  though  he  had  no  con^ 
veyance. 

lb  540  ^^  where  the  bargain  and  possession  had  been  for 

above  twelve  months,  vote  good,  though  no  conveyance 
made,  nor  purchase  money  paid  above  six  months 
before  election. 

lb.  ^10.  But  where  the  bargain  was  made  upon  23d  April,  to 

take  profits  from  25th  March  preceding,  and  the  con- 
veyance made  in  May  following^  but  antedated^  the  elec- 
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tioQ  being  on  7th  April  following,  held  no  vote,  for  want     Sect.  s. 

of  a  year's  possession .  *"    ^^""^ 

* 

Succeeding  to  the  freehold,  as  bailiff,  within  the  year,  sLad.  54i. 
the  vote  held  good. 

Upon  the  value  of  the  freehold  it  has  been  held,  that  lb.  450w 
the  criterion  is,  not  what  the  tenant  pays,  but  what  the  ^^'^  ^^' 
freehold  is  fairly  worth  to  be  let. 

And  if  tenant  pay  land-tax,  it  shall  be  added  to  the  s  Lad.  475 « 
rent,  but  not  church  or  poor  tax. ' 

And  where  the  landlord  had  let  for  fifty  shillings,  and  lb.  448. 
taken  receipt  as  for  305.  rent  only,  he  was  in  titled  to 
prove  the  real  rent,  to  let  in  his  vote. 

Tenant  was  let  in  to  prove  the  value  under  forty  shil-  lb.  450» 
lings,  though  the  voter  had  sworn  to  his  qualification. 

Dower  not  claimed  for  some  years,  was  presumed  dis-  i^i^^ 
charged  or  released,  and  the  value  of  the  freehold  not 
reduced  by  it. 

Many  questions  have  arisen  upon  the  forms  of  assess-  ib,  514. 
ment  prescribed  by  the  foregoing  statutes  on  that  subject. 
Omitting  the  name  of  the  tenant,  was  held  not  fatal. 

It  was  also  held,  lb.  497. 

1st,  Tliat  it  is  not  necessary  that  the  form  of  the 
schedule  should  be  strictly  complied  with. 

2d,  That  the  owner*s  name  must  appear  on  the  assess-  Ante,p.i5i» 
meni,  either  as  the  person  assessed  or  as  owner  oftheland. 

But  in  the  Bucks  ca.  and  Cricklade  ca.  which  are  prior, 
and  2  Lud.  537.  the  contrary  was  held ;  the  decision  there 

T3 
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fktt  t     was,  ^*  That  such  freebolders  as  were  assessed  for  the 
*^  premises  in  respect  of  which  they  claimed  to  vote,  either 

in  their  own  names,  or  in  the  names  of  their  tenants,  actu- 
ally occupying  the  same  as  tenants  of  such  freeholders, 
were  entitled  to  vote. 

2  Ltd.  497.  And  where  a  name  stood  singly  on  the  rate,  without 
being  named  owner  or  tenant,  the  committee  let  in  evi- 
dence of  the  assessor  to  explain,  in  order  to  substantiate 
the  vote. 

Bedf.«Lud.       Charity  lands.    Where  the  voter  has  his  qualification 
501.  as  a  schoolmaster,  by  way  of  salary,  out  of  charity  lands, 

assessment  of  it  ^*  as  charity  land^  without  naming  the 

voter,  is  sufficient. 

lb.  50S.  So  Bolnhurst  Farm,  '*  Lilly  tenant,'*  vote  for  salary 

out  of  it. 

Ibid.  u  Kimbolton   School  Farm,*'  "  J.  Parsler,    tenant,** 

schoolmaster  voted. 

Assessment.      The   Middlesex  committee,  in  the   case  of  Charles 

^Pcik  68?    Blackwell,  rejected  his  vote,  when  the  assessment  of  the 

owner  was  "  Mary  Boddimead  and  Co."    The  assessor 

swore,  that  by  the  word  "  Co."  he  meant  to  include  the 

voter,  who  was  partner  with  Mary  Boddimead.  The  vote 

was  objected  to,  ist,  because  the  intention  of  the  assessor 

could  not  be  received  in  evidence,  and  2dly,  because  this 

was  a  description  of  the  voter,  and  the  act  required  that 

he  should  be  assessed  by  name.    The  like  decision  with 

respect  to  John  Gibson^  vote,  assessed  "  Prior  and  Co** 

Antc.p  154.  in  the  tenant's  column. — See  the  remarks  of  Serjj  Hey- 

p.  fij  &"**   trood  on  the  hardship  of  the  two  last  decisions,  and  the  in- 

«is  consistency  with  the  decision  of  "  the  Vicar  of  Stanwell.'* 

nte,pi58,  jj^  observes,  that  the  number  of  freeholders  disqualified 

in  Middlesex,  in  consequence  of  these  decisions,  must 

have  been  very  numerous.  At  the  election  for  Yorkshire, 
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« 

1807,  in  some  parts  of  which  this  mode  of  rating  prevails  ^^  ^ 
to  a  very  great  extent,  the  assessors  of  the  sheriffs,  (one  ' 
of  whom  was  the  learned  Serj.  and  the  other  the  present 
Mr,  Justice  Bayley,)  at  the  beginning  of  the  election, 
adhered  to  the  decisions  of  the  Middlesex  committee,  but 
the  hardship  was  so  generally  felt  and  complained  of,  in 
an  early  stage  of  the  election,  that  with  the  assent  of  the 
candidates,  all  voters  qualified  in  other  respects,  rated 
under  the  word  "  Co."  were  admitted  to  poll. 

George  Marshall  voted  for  a  share  in  the  New  River,  t  Peck  74* 
the  assessment  was  **  the  proprietors  of  the  New  River.'* 
By  statute,  a  particular  mode  is  provided  for  paying 
the  land-tax  assessed  upon  this  property,  out  of  the  Fw?ff/^** 
general  fund.    The  vote  was  held  good.  wte. 

Many  of  the  questions  which  have  arisen  upon  the  form 
of  the  assessment,  as  to  the  insertion  of  the  landlord 's  and 
tenant's  name,  in  the  form  prescribed  by  the  20  G.  3.  c.  1  /• 
are  now  put  an  end  to  by  the  30  G.  3.  c.  35.  By  which, 
after  reciting  the  former  act,  it  is  enacted,  that  if  the  as^ 
sessment  be  in  the  name  of  the  person  claiming  to  vote, 
or  in  the  name  of  the  tenant  or  tenants  actually  occupying 
the  same  at  the  time  of  the  assessment,  or  in  case  of  a 
freehold  coming  to  the  votetwithin  the  year,  and  assessed 
to  the  land-tax  within  two  years,  if  it  be  in  thenameof  the 
person  or  persons  by  or  through  whom  he  claims  title,  or 
of  some  predecessor  of  the  person  claiming  to  vote,  Ante,p.i50. 
although  the  name  of  the  tenant  or  tenants  actually 
occupying  shall  not  be  inserted,  it  shall  be  sufficient. 

And  in  Bucks  ca.  Resolved,  "It  is  not  necessary  that  ^  Lud.5S9 
the  name  of  the  owner  should  appear  upon  the  rate/^ 

Assessment  of  joint  tenants,  either  omitted,  cannot  vote,  jj,  5^3 
though  the  one  assessed  may.     Lud.  ca.  508.    Bedf.  ca.  Bedf.  Ca. 
But  if  the  surnames  are  the  same,  and  thechristian  names         '^' 
differ,  and  the  rate  is  Mr.  C.    Qu.  If  either  can  vote. 

T4 
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Sect. «.     One  did,  and  his  vote  not  objected  to — the  other  also  did, 
""         and  his  was  objected  to ;  and  vote  held  bad :  and  argued 
that  the  other  party,  not  having  objected,  has  by  inference 
applied  the  rate  to  hioi. 

Jobt  tc-  Where  the  assessment  was  of  the  voters  joint  tenant. 

Ante,  152.  whether  as  owner  or  occupier,  the  committee  disallowed 
the  vote. 

2  Lud.  509.       In  trtut  estates,  Cestui  que  trust  in  possession  must 
*"  be  rated,  assessment  in  name  of  trustee  is  bad,  and  cestui 
que  trust  cannot  vote. 

i  Lad.  505.       In  Annuities,  the  assessment  must  be  in  the  name  of 
Ante,  169.    annuitant,  if  of  land  owner,  the  annuitant  cannot  vote 
unless  registered. 

9  Lad.  H06.      In  case  of  tythes,  Vicar  voted  for  tythes  which  the 
p.  20i.*204!  ^^"^o^  occupied,  and  paid  a  composition  for,  and  the  as- 
sessment was  *^  T.  B.  (the  tenant)  for  house,  land,  and 
tythes  in  his   own  occupation,"  vote  good,  though  in 
strictness,  the  vicar  was  the  landlord^dmA  not  on  the  rate. 

t  Lnd.  507.  .  So,  where  prebendary,  let  his  tithes  to  A,  for  lives,  and 
A.  under-let  to  B.  And  the  assessment  was  '^  A.  for 
tithes  occupied  by  B."  Prebendary's  vote  good,  though 
he  was  not  assessed. 


Ibid. 


So  vicar  voted  for  a  charge  paid  him,  out  of  the  tithes, 
impropriator,  and  the  impropriator  only  assessed,  vote 
lod. 


as 
good. 


lb.  5n.  The  freehold  was  described  as  in  the  parish  of  Leigh: 

Bcdf.  ca.  ^he  parish  was  Leigh  and  Cleverton,  which  were  two  dis- 
tricts, and  the  assessment  was  in  the  Cleverton  district^ 
not  fatal,  variance  being  described  in  right  parish. 

But  if  voter  take  upon  him  to  specify  the  district  or 
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tit/dngf  and  it  lay  and  be  assessed  in  another,  it  is  fatal,   ^  Scctt.  ^ 
though  he  lay  it  within  the  right  parish.   Adjudged,  ib# 
in  another  case. 

Description  of  the  freehold  *'  in  Malmsbttry/'  which 
was  a  name  common  to  a  parish  and  a  town  within  the 
parish  ;  the  freehold  lay  in  the  town  of  Malmsbury^  but  in 
the  parish  of  Westport,  and  held  fatal.  Adjudged,  ib. 
(Sed  Qu.  The  description  being  ambiguous,  whether  it 
ought  not  to  be  referred  to  the  parish.) 

So  if  voter  describe  it  in  right  hundred,  but  wrong  2  Lnd.  500. 
parish,  assessment  in  right  parish,  within  t^e  same  bund* 
red,  vote  bad. 

Where  the  freehold  was  described  in  the  right  parish  IWd. 
and  hundred,  but  rated  in  a  hamlet  belonging  to  another 
hundred,  yet  the  form  of  the  assessment  did  not  prejudice.  - 

Voter  described  his  freehold  as  house  and  land,  he  111.503,504, 
was  precluded  from  supporting  it  as  an  annuity  issuing  ^®*  ^^• 
thereout. 

It  was  resolved  by  seven  against  six,  that  a  voter,  hav-  ^^^^  ca.80 
ing  sworn  to  a  freehold  at  the  poll,  should  not  be  admit-  respening 
ted,  though  he  was  willing  to  prove  he  had  no  freehold.  ''«^«holderi 
This  point  was  determined  in  the  same  manner  in  the  1695-6, 
Surry  case;  but  was  afterwards  over-ruled,  and  the  direct  J^J^  Ujjj 
contrary  held  in  the  Bedfordshire  case  in  the  year  1715,  J""«* 
and  in  the  Yorkshire  case  1735.     And  in  tlie  latter  case,  Feb/ 
on  the  2d  March,  the  voter's  confession  of  having  ru)  free-  ^^I^^k^^ 
hold,  though  he  had  sworn  to  one,  was  admitted;  and  as 
he  swears  not  merely  to  fact,  but  to  law,  in  which  he  may 
be  mistaken  with  a  very  good  conscience,  and  meaning 
right,  it  seems  as  if  he  might  be  permitted  to  be  a  wit- 
ness.   In  the  Glocestershire  case,  the  voter  produced  had  GIoi.cft.4f* 
sworn  to  a  freehold  of  forty  shillings  value  at  the  poll,  but 
his  vote  had  been  rejected  without  any  proof  to  ioi peach 
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2Fra.448. 


CloQcester- 
sbire  Case, 
45. 


Objectw 
not  to  thift 
his  objec- 
tion. 


lb.  105. 


his  right,  aod  the  committee  held  such  person  had  a  right 
to  vote,  unless  the  other  party  oould  shew  he  had  no  free-^ 
hold.  He  shall  be  presumed  to  have  a  right  until  the 
contrary  shewn.  Where  the  voter  claimed  as  a  purcha- 
ser, and  the  deed  was  produced,  it  was  objected  the  seller 
should  be  proved  to  have  been  seised  at  the  time  of  the 
sale ;  but  it  was  answered,  that  the  seisin  of  the  voter  wag 
sufficient,  and  the  deed  was  only  to  corroborate  the  title. 
—And  the  committee  determined  the  vote  good^  by  nine 
against  four. 

In  general  the  heads  of  objection  to  votes,  which  are 
mutually  interchanged  between  the  contesting  parties^ 
are  to  be  strictly  observed,  and  it  is  not  allowed  to  the 
objector  to  shift  his  ground  in  order  to  prevent  surprize 
upon  the  opposite  party;  but  where  the  notice  of  objec- 
tion given  was,  that  the  voter  had  not  a  freehold  of  forty 
shillings  per  annum^  the  committee,  on  a  precedent  from 
the  Yorkshire  committee,  held  the  objector  might  shew 
the  voter  had  no  freehold. 


Corpora- 
tions. 
1  Blac. 
Com.  469. 


Vid  H.  C. 
f  ed«  from 
lU  to  121. 


Corporations  are  divided  into  aggregate  and  sole, — 
The  former,  consist  of  several  persons  united  together  into 
one  society,  kept  up  by  a  perpetual  succession,  so  as  to 
continue  forever;  of  which  kind  are  the  head  and  fellows 
of  a  college,  and  the  dean  and  chapter  of  a  cathedral 
church.  The  latter,  consist  of  one  person  only,  his  suc- 
cessors, incorporated  to  give  them  perpetuity,  and  some 
other  legal  advantages,  which  in  their  natural  capacities, 
they  could  not  have  had. — ^Thus  the  king,  some  deans 
and  prebendaries,  distinct  from  their  several  chapters, 
and  every  parson  and  vicar,  is  a  corporation  sole.  The 
former  description  of  persons  have  not  a  right  to  vote  for 
the  lands  of  the  corporation,  for  they  belong  to  the  ag- 
gregate body,  and  are  vested  in  the  corporation  itself, 
not  in  the  individual  members  of  which  it  is  composed, 
and  consequently,  they  have  but  individually  such  an 
«BCEit^  in  them,  98  the  law  lequires.    In  this  respect  it  it 
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tbej  differ  irom  joiat-tenancy  or  tenancy  in  common ;  for     9eet.  l. 

ioint-tenants,  and  tenants  in  common,  are  each  seised  in-  ^TTl!^      ' 

11/.  ^"**  *•• 
dividaally ;  the  former  per  nqf/maper  tout,  the  latter  of  nauttBnd 

their  respective  shares  in  the  land,  which  are  several  in  ^ommoiir 

interest,  though  joint  in  possession,  nntil  actual  partition  i^nte  p.  48« 

or  severance  is  made.    Thus  the  scholars  and  fellows  uf 

colleges  and  halls,  have  no  right  to  vote. 

Middlesex f  1804. — Rev.  Mr.  Ball,  a  prebendary  of  fFeck.iis. 
Westminster,  voted  for  his  prebendal  house  which  he  held 
as  a  member  of  the  corporation,  and  was  repaired  Out  of 
the  common  fund,  his  vote  was  rejected.  So  the  vote  of 
the  Rev.  John  Wingfieldy  second  master  of  Westminster 
school  was,  for  the  like  Reasons,  held  bad. 

Charles  Edmonstone,  one  of  the  senior  clerks  of  the  lb.  96. 
court  of  chancery,  having  the  interest  in  his  office  vested 
in  him  collectively  as  a  corporation  aggregate,  his  vote 
was  adjudged  bad. 

Members  of  the  inns  of  court,  who  have  a  sufficient  se- 
parate interest  in  their  chambers,  may  vote.  Several  gen- 
tlemen of  Lincoln's  Inn,  against  whose  right  in  these  re- 
spects no  objection  lies,  vote  at  every  county  election  in 
Middlesexy  for  their  chambers.  With  respect  to  sole  cor-  ^I"**-  27. 
porations,  the  law  is  diflfcrent;  it  has  never  been  disputed, 
that  persons  being  sole  corporations,  have  a  right  to  vote 
at  the  elections  of  knights  of  the  shire,  for  lands  which 
they  hold  in  their  corporate  capacity,  i.  e.  to  them  and 
their  successors,  not  to  ihem  and  their  heirs.  Whatever  Qcrgy. 
doubt  there  formerly  was  as  to  the  right  of  the  clergy  to 
vote,  as  not  being  suitors  at  the  lord's  court,  or  contribu- 
ting to  the  wages,  they  now  arc  sole  corporations,  and  if 
possessed  of  glebe  lands  to  a  sufficient  amount,  not  only 
claim,  but  lawfully  exercise  that  privilege. 

The  resolution  in  the  Cambridgeshire celsq  162 4,  ^'against  1  Journ. 
parsons  and  vicars  voting  for  their  glebe  lands,"  has  been 
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Sect,  f .  long  since  disregarded.  About  41  years  after  the  reso- 
H^  iTd.  '"^*^"  ^^  ^^^^  case,  a  very  material  alteration  took  place  in 
p.  120.  el.  the  situation  of  the  clergy.  They  had  usually  met  in  con- 
'^^'  vocation  at  the  same  time  with  the  parliament,  and  had 

levied  taxes  on  their  own  body,  separate  and  distinct  from 
those  imposed  on  the  laity.  The  influence  of  the  king,  by 
reason  of  the  ecclesiastical  prefjerments  he  had  to  bestow, 
was  such  as  to  obtain  larger  subsidies  from  the  convoca- 
tion, than  were  usually  granted  by  the  parliament.  During 
the  time  of  the  rump  parliament,  the  clergy  of  the  then 
established  church  were  taxed  by  a  land  and  poll  tax,  in 
common  with  the  laity,  and,  in  common  with  them,  were 
allowed  to  vote  at  the  elections  of  members  of  parliament. 
After  the  restoration,  when  the  hierarchy  of  the  church  of 
England  was  established,  the  ministers  of  Charles  2d, 
finding  the  mode  of  levying  taxes  by  subsidies,  unpro* 
ductive,  formed  the  design  of  continuing  the  system  of 
taxation,  which  had  been  introduced  during  the  troubles, 
and  the  clergy  made  no  objection.  Motives  of  policy  also 
might  operate  to  procure  a  favourable  reception  for  this 
innovation,  for  it  was  known  that  the  principal  power  of 
the  sectaries,  lay  in  the  house  of  commons ;  and  by  this 
masterly  stroke,  the  king  and  the  church  secured  nearly 
as  many  votes  at  the  elections  of  knights  of  the  shire,  as 
there  were  beneficed  clergy  in  each  county.  The  in- 
formal and  secret  manner  in  which  this  important  change 
in  the  constitution  of  parliament  was  introduced,  strongly 
confirms  the  suspicion,  that  corrupt  motives  were  at  the 
«  Hatsell'i  bottom.  For  it  was  first  settled  by  a  verbal  agreement 
8  note. ^°^  only,  between  Archbishop  Sheldon  and  Lord  Clarendon, 
which  was  tacitly  agreed  to  by  the  clergy  in  general. — 
The  first  act  of  parliament  by  which  this  agreement  was 
enforced,  was  an  act  passed  in  the  year  1644-5  (16  and 
17  Car.  2,  c.  1.)  intitled  "  an  act  for  granting  a  royal  aid 
to  the  king's  majesty,"  by  which  a  new  tax  was  levied  on 
the  clergy,  in  common  with  the  laity,  and  in  return  the 
clergy  were  expressly  discharged  from  the  payment  of 
two^  out  of  the  four  subsidies,  which  they  had  before 
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granted  in  convocation.     In  an  act  of  the  same  session,     S^^*  <• 
(16  and  17  Charles  2d  c.  3.)  "  for  granting  a  subsidy  to 
his  majesty,"  there  was  a  saving  of  the  right  of  the  clergy 
to  tax  themselves  in  future,  if  they  thought  fit,  in  convo- 
cation; and  so  there  was  also  in  the  22  and  23  Car.  2. 
c.  3.  In  consequence  of  this,  "  the  clergy  have  assumed,  2  HatteH, 
and  without  any  objection  have  enjoyed,  the  privilege  of  ^®- 
voting  in  the  election  of  members  of  the  house  of  com« 
mons,  by  virtue  of  their  ecclesiastical  freeholds"  as  they 
did  in  the  rump  times.     Dalton  also,  who  wrote  about  the  ^^^^toi^ 
time  of  the  restoration,  expressly  says,  that  clergymen, 
for  their  spiritual  livings,  have  votes.    This  right  in  the  Ante  p. 
clergy  has  been  implicitly  recognized  in  several  modern  ^'^  ^4 
statutes.     Where  the  dean  and  each  prebendary  has  a  Cbapten. 
certain  separate  portion  in  right  of  their  offices,  each  is 
a  corporation  sole,  and  may  vote,  as  at  Westminster  \  but 
where  the  whole  annual  income  is  divided  amongst  them 
as  a  corporation  aggregate,  they  cannot  vote.    See  this 
point.    Heyw.  Count  2d.  ed.  p.  125. 

William  Ashfield  voted  as  ''licensed  parish  clerk *'  and  Parish 
by  agreement  of  counsel  on  both  sides,  the  Middlesex  peck.*88 
committee  made  this  entry :  ''  It  is  agreed  that  the  office 
of  parish  clerk  is,  prima  facie,  an  office  for  life,  and  con- 
fers a  right  to  vote,  unless  some  deficiency  of  value  or 
other  circumstance  be  proved  to  invalidate  it,  and  that  it 

does  not  require  assessment." 

Middlesex,  1804.   J<^^  Kentish,  licensed  clerk  of  Hen-  2  Peck,  9f. 
don,  vote  held   good.     It  was  argued    that  a  general 
appointment  is  one  for  life,  and  the  license  of  the  bishop 
not  necessary  to  give  it  validity.* 

There  was  alike  decision  as  to  Charles  Peglar^s  vote,  2Peck« 
and  the  same  committee  who  decided  the  three  last  votes  ^^* 


*  The  cases  cited  in  favour  of  the  vote  were,  Peake  t.  Bourne,  Str.  91S. 
t  Salk.  ^36  and  11  Mod.  961.  Regina  v.  Dr.  Wall. 
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S6ct.  1.     afterwards  deter  mined,  that  no  person  was  entitled  to 
^-^"-^  y^XQ  for  an  office^  who  did  not  thereby  derive  some 
benefit  from  land. 

2  Peck,  91.  Middlesex,  1804,  The  vote  of  John  Merrick y  who 
tendered  as  sexton  of  Uxbridge,  was  rejected,  it  did  not 
appear  that  he  held  the  ofBce  for  life.  The  like  decision 
as  to  George  Gladman,  the  sexton  of  Ruislip. 

Dissenting  Committees  have  in  general  disallowed  the  votes  of 
Mimstert.  dissenting  ministers,  but  where  it  can  be  clearly  shewn 
that  they  hold  their  situations  for  life,  aad  have  a  suffi- 
cient freehold  interest  in  land  therefrom,  it  seems  that 
their  votes  would  be  equally  as  valid  as  those  of  the  clergy 
of  the  established  church. 

Dissenting  A  dissenting  minister  of  a  chapel,  who  enjoyed  an 

Mimsteis.  annuity  of  twenty  pounds  a  year,  by  virtue  of  a  deed  of 

ed.  150.  trust,  made  to  the  sole  use  and  benefit  of  Thomas  Tyler,  so 

Gj!!ce9ter-  ^^°S  ^^  ^^  should  live  and  supply  the  cure,  and  after 

shire  Case,  his  death  and  ceasing  to  serve  the  cure,  then  in  trust  to 
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apply  the  said  annuity  towards  finding  and  providing 
another  good,  learned,  and  pious  divine,  of  the  presby- 
terian  persuasion,  to  preach  and  supply  the  cure,  so  long 
as  that  chapel  should  be  tolerated,  was  held  not  entitled 
to  a  vote  at  the  election  fear  the  county  of  Gloster;  and 
this  resolution  was  afterwards  abided  by  in  the  Bedford^ 
«Lud.43S.  shire  case  in  the  year  1785.  A  dissenting  minister  had 
held  his  place  upwards  of  20  years,  in  right  of  which, 
besides  voluntary  contributions,  he  enjoyed  two  houses 
and  an  orchard.  One  of  the  houses  let  for  2/.  14s.  per 
ami.  For  these  he  was  regularly  assessed  to  the  land 
lax.     But  his  vote  was  held  bad. 

^133*  ^***  ^^  ^^  Yorkshire  election  in  1807,  some  of  the  protes- 
tant  dissenting  ministers  who  tendered  their  votes,  said 
that  they  believed  themselves  to  be  elected  by  their  con- 
gregations for  iife^  and  could  oot  be  lemoved  from  the 
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chapels  or  houses  which  they  held  virtsie  officii  and  these     ^^^^'  ** 
were  admitted  to  poll  upon  taking  the  freeholders'  oath,   ^     "^     ' 
which  was  not  required  in  all  cases.     Others  delared  that 
they  understood  they  might  be  removed  at  pleasure,  and 
of  course  their  votes  were  rejected. 

In  the  Yorkshire  case,  the  speaker  of  the  house  of  com-  fid  April 
mons,  in  stating  the  petitioner's  case  as  insisted  upon  ^^^* 
at  the  bar,  enumerates  schoolmasters,  parish  clerks,  and  ^booU 
curates,  as  persons  who  were  insisted  to  have  no  right 
to  vote  from  the  freehold  lands  they  enjoyed  in  their 
respective  characters.    But  the  schoolmaster  and  parish  Pansh 
clerk  stand  upon  a  better  ground  than  dissenting  minis-  ^?^'j 
ters,  who  are  appointed  and  removed  at  the  will  of  the  master^ante 
congregation,  however,  capriciously  exercised ;  whereas 
the  schoolmaster  and  parish  clerk  have  each  a  freehold 
right,  quamdiu  se  bene  gesserit,  and  are  not  removeable, 
but  for  good  and  sufficient  cause ;  and  if  they  are  removed 
upon  insufficient  reasons  may  be  restored  by  mandamus;  ^^^    ^^ 
and  the  misconduct  of  a  parish  clerk  must  be  strong,  to  Rex  ▼. 
justify  the  removal.     But  where  a  schoolmaster  was  curate! 
appointed  by  the  trustees  (who  was  not  qualified  accord* 
ing  to  the  will  of  the  founder,)  "  till  a  person  properly 
qualified  should  offer ;"  and  received  10/.  a  year  out  of  H.  C.  %  ed. 
freehold  lands  for  his  salary,  his  vote  was  hejd  bad,  for  Bedford 
that  he  was  removeable  at  will.  Ca.  2  Lud. 

430. 

Where  a  rector  had  a  power  of  appointing  one  or  more  ^  Lud.4.')f. 
schoolmasters,  and  had  appointed  one  who  received  a 
salary  out  of  the  rector's  land,  held  he  had  a  right  to 
vote,  and  the  possibility  of  appointing  another  was  not 
prejudiced. 

Charge  of  40  s.  in  land  ''  for  the  benefit  of  the  school  ib.  498. 
of  Thurleighy'  the  master  intitled  to  vote  for  it.  Curates,  j^^^^ 
though  they  may  derive  part  of  their  salary  out  of  free-  149. 
hold  land,  if  appointed  and  removed  at  the  will  of  the 
parson,  must  stand  upon  the  same  footing  as  dissenting 
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Secut.     ministers,  and  can  have  no  right  to  vote;  but  if  they 
V     ^     ^  enjoy  a  perpetual  curacy,  and  derive  part  of  their  salary 
149.'    '      out  of  freehold  land,  they  have  as  good  a  right  to  vote 
as  any  parson  for  his  benefice. 

Equitable  An  equitable  freehold  will  give  a  right  to  vote,  as  well 
frecLoids,     ^s  a  legal  freehold.    Thus,  in  the  case  of  moitgages  or 

trusts,  the  legislature  declared,  that  the  mortgagor,  or 
Cestui  que  cestui  que  trust  in  possession,  had  the  right,  and  not  the 
145/  *"  "  mortgagee  or  trustee.  But  a  legal  freehold  without  the 
2Lud.4«4.  beneficial  interest,  will  not.  Intended  husband  cove* 
ca.  nanted  with  a  trustee,  that  the  wife  should  enjoy  to  her 

separate  use,  it  appearing  the  tenant  paid  rent  to  her ; 

husband's  vote  held  bad. 

s  Lud.  425.  Eldest  son  devisee  in  trust  to  raise  legacies  for  younger 
cl\ildren,  refused  to  take  the  land  subject,  and  the  lega- 
tees entered,  one  of  them  after  five  years  possession, 
voted  ;  his  vote  held  good. 

t  Lud.  427.  Where  the  voter  had  agreed  13  days  before  the  elec- 
Bedfordsh.    ^^^^^  ^^   g^jj  j^jg  freehold,  but  refused  to   convey    till 

after  the  election,  because  he  had  promised  his  vote,  and 
signed  the  conveyance  after  the  election,  but  the  deed 
was  antedated  as  of  a  date  prior  to  the  election ;  the 
vote  was  held  bad. 

Mortgagor        Considerable  doubt,  however,  has  aiisen  upon   the 

rcduced*iiii-  ^'s^^  ^^ ^  mortgagor  to  vote,  where  the  yearly  rents  of  his 

der  forty      freehold  estate,  after  deducting  the  interest  of  the  mort- 

•n'te  145,     g^igc,  do  not  amount  to  forty  shillings.  The  Bedfordshire 

committee,  in  the  year  1785,  determined,  by  a  majority  of 

ten  against  three,  that  he  bad  no  right ;    but  the  Cricklade 

committee,  which  was  sitting  at  the  time,  determined, 

upon  the  same  question,  in  favour  of  the  mortgagor's  vote, 

Sim.  p.  85.   without  a  dissenting  voice*     On  the  one  side  it  is  argued, 

that  the  debt  is  personal,  and  the  land  morgaged  is  but  a 

pledge;  that  whilst  the  equity  of  redemption  remains,  the 

absolute  dominion^  subject  to  the  creditor's  claim;  conti- 
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nues  in  the  mortgagor ;  that  there  may  be  personalty  suffi-  Sect «. 
cient  to  answer  the  debt,  and,  as  between  the  real  and  per-  gi^,  p^  ^^ 
sonal  representative,  the  land  is  the  secondary  fund  to  be  H.  C.  2  cd. 
applied ;  that  whilst  the  mortgagor  is  in  possession,  the  150. 
statute  of  7  and  8  W.3.  has  determined  the  question.  On 
the  other  side  it  is  argued,  that  if,  after  deducting  the  in* 
terest  of  the  mortgage,  the  remaining  rents  do  not  amount 
to  forty  shillings  per  annttm,  the  mortgagor,  not  having  so 
much  clear  yearly  value,  is  not  within  the  18  G.  2.  c.  18. 
and  consequently  cannot  be  entitled  to  the  privilege.  But 
upon  examining  the  question  a  little  more  minutely,  and 
taking  all  the  statutes  made  t/i/iarifTia^en^  together,  the 
latter  decision  seems  the  better.  The  mortgagor  has 
clearly  an  equitable  estate  in  the  land,  and  not  merely  a 
right  to  redeem ;  it  is  devisable,  chargeable,  intailable. — 
There  may  be  curtesy  of  it,  though  the  mortgage  is  in  fee. 
The  words  of  thestatute  of  H.6.are,"  to  the  value  of  forty 
shillings  by  the  year  at  least,  above  all  reprises.'^  The 
word  ''  reprises"  means  something  drawn  back,  or  taken 
cut  of  the  profits  of  the  land,  and  applies  to  a  rent-charge 
strictly  speaking,  and  not  to  an  actual  or  possible  incum- 
brance upon  the  land.  The  right  is  in  effect  annexed  to 
the  soil ;  the  mortgage  is  but  ati  hypothecation  as  long  as 
the  mortgagor  remains  in  possession,  and  the  soil  in  equity 
remaining  in  him,  the  right  annexed  must  continue  with 
it.  During  mortgagor's  possession,  the  mortgagee  has 
no  lien  upon  the  rents ;  they  are  blended  with  his  other 
personalty,  out  of  which  the  interest  of  the  mortgage  is 
paid  as  a  personal  debt. 

The  18  G.  2.  when  compared  with  the  statute  of  H.  6.  I8  G. «. 
cannot  be  construed  to  extend  to  "  incumbrances."  The  ^  ^^'  *'  ^' 
words  are,  ''  no  person  shall  vote,  &c.  unless  he  has  a 
freehold,  &c.  of  the  clear  yearly  value  of  forty  shillings, 
over  and  above  all  rents  and  charges  payable  out  of,  or  in 
rapfc^  of  the  same."  But  neither  the  principal  nor  in- 
terest is  payable  out  of  the  land,  whilst  the  mortgagor 
remains  in  possession,  nor  in  respect  of  the  land,  but  the 

U 
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Sect.  2.    ^j^  contracted,  which  exists,  though  the  land  should  be 
annihilated.    The  observations  upon  the  foregoing  acts 
are  still  stronger,  when  they  are  compared  with  the  9th  of 
Queen  Anne,  respecting  the  qtuilifications  of  persons  to 
be  elected  members  of  parliament ;  for  by  that  act,  the 
qualification  is  required  to  be  '^  clear  of  incumbrances." 
Wetiieriii     In  the  case  of  Wetherill  v.  Hallf  which  was  an  action 
B.  r!m.t.  ^^  ^^^^  ^^^  ^  penalty  for  killing  game,  tried  at  the  sum- 
23  G.  3.       mer  ^ssizes,  1782,  at  Durham^  before  Baron  JByre,  and 
tice.  the  question  turniqg  upon  the  defendant's  qualification, 

the  court  of  King's  Bench,  it  is  true,  determined,  that  the 
defendant,  having  mortgaged  part  of  his  estate,  and  the 
interest  being  deducted  out  of  the  rents,  which  reduced 
the  residue  under  a  hundred  pounds  a  year,  be  could  not 
be  said  to  have  an  estate  of  the  clear  yearly  value  of 
£.100  per  annum,  and  consequently  hac*  no  qualification. 
But  allowing  all  the  weight  due  to  so  great  an  authority, 
it  does  not  apply  to  the  right  of  voting,  because  the  same 
words  may  have  a  different  interpretation,  according  to 
the  context  to  which  they  belong ;  and  if  the  natural  con- 
struction of  the  statutes,  made  in  pari  materi&j  does  not 
extend  lo  "  incumbrances,"  the  words  upon  which  the 
court  of  King's  Bench  grounded  their  determination,  do 
not,  in  this  case,  necessarily  vary  their  construction ;  for 
the  clear  yearly  value  of  the  estate,  i.  e.  the  rent,  deduct- 
ing repairs  and  outgoings,  remains  the  same,  notwith- 
standing the  debt  to  which  the  land  is  ultimately  subject, 
whenever  the  creditor  cbuses  to  seize  it  in  a  course  of  law, 
or  the  debtor  gives  it  up  to  him.  But  at  most  there  seems 
no  reason  why  such  a  mortgage  should  be  conclusive 
against  the  mortgagor ;  for  as  he  may  have  considerable 
personal  property  in  trade,  discount,  or  government  secu- 
rities, and  the  supposed  incapacity  is  grounded  on  poverty, 
he  should  be  allowed  to  repel  the  presumption,  by  proving 
his  ability  to  pay  the  interest  out  of  other  property.  This 
unquestionably  would  entitle  him,  because  the  interest  is 
not  necessarily  paid  out  of  the  rents,  but  out  of  his  general 
estate.   The  argument  ab  in  comoenienti,  which  may  be 
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urged  against  such  an  inquiry,  applies  equally  against  Seet.  2. 
going  into.a  man's  private  debts  and  calculations  upon  "^^^ 
the  remaing  value  of  the  estate.  To  admit  the  inquiry 
just  far  enough  to  disfranchise  the  voter,  and  refuse  an 
investigation  which  may  repel  the  presumption  arising 
from  that  mortgage  made,  because  such  farther  inquiry 
is  inconvenient,  seems  very  unjust:  the  argument  should 
be  adopted  or  rejected  in  toto.^ 

The  Middlesex  committee,  in  1804,  however,  came  to  a  «  Peek. 
similar  resolution  with  that  of  the  Bedfordshire  and  ^^^* 
Buckinghamshire,  in  1715. — It  was  resolved  in  the  case 
of  John  Beaumont,  that  a  mortgage  on  a  freehold  shall 
be  considered  to  invalidate  the  vote,  if  the  interest  paid 
by  the  voter  reduces  the  value  of  such  freehold  below 
405.  per  annum.  But  it  appeared  that  though  the  mort- 
gage greatly  exceeded  the  value  of  the  estate  for  which 
this  vote  was  given,  yet  that  the  mortgage  comprised 
other  estates,  of  which  the  rents  and  profits  were  much 
greater  than  the  interest  of  the  sum  borrowed,  and  the 
vote  was  allowed. 

Mr.  Serf.  Heywood  puts  the  case  of  a  mortgage  made  H.C.  fed. 
payable  half  yearly,  and  supposes  half  year's  interest  to  P*  ^^* 
have  become  due  and  actually  paid  immediately  before 
the  election,  out  of  the  personal  funds  of  the  mortgagor 
in  possession ;  in  such  a  case  he  adds,  to  a  person  not 
versed  in  legal  nicety,  it  might  be  difficult  to  assign  a 
satisfactory  reason  why  he  should  not  vote.  Upon  this 
subject  there  has  been  a  difference  of  opinion,  and  the 
practice  at  elections  has  varied. 

The  testator,  who  was  the  voter's  father,  had  devised  ^'<**  c«- 

...  129,  ISO. 

his  estate  to  trustees,  to  pay  six  shillings  per  week  to  Equitable 
John,  his  eldest  son,  (who  was  a  person  of  weak  intel-  ^^-^^^^^^ 

*  Vid.  2  Lud.  471,  45^  whrre  the  cases  referred  to  are  reported,  bj 
whieh  it  seems  a  mortgage  shall  go  in  redaction  of  the  freehold  mortgaged^ 
and  personal  ability  shall  not  be  given  in  evidence  tu  repel  it. 
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Sect.  2.  lects.)  and  the  remsdnder  to  his  second  son,  the  voter, 
who  was  to  be  put  into  immediate  possession  by  the 
trustees^  on  giving  security  to  pay  the  aforesaid  six  shil- 
lings a  week  to  John.  The  voter  had  not  given  8ecurity> 
nor  had  the  trustees  put  him  into  possession.  The 
amount  of  the  surplus  rents^  after  deducting  the  weekly 
charge,  is  not  stated.  The  committee  determined  he 
had  no  right  to  vote.  If,  however,  the  surplus  rents  ex* 
ceeded  forty  shillings  per  annum^  and  he  had  possession 
and  was  assessed,  though  not  put  into  possession  by  the 
trustees,  he  seems  cleai'ly  to  have  had  an  absolute,  equi* 
table  estate,  to  a  sufficient  amount  for  a  qualification. 
The  condition  was  annexed  to  the  legal  conveyance 
only.  John,  the  annuitant  in  the  above  case,  was  held 
entitled  to  vote  for  the  annuity. 

So  in  all  cases  where  there  is  an  equitable  estate,  and 
a  possession,  and  rating  under  the  statute,  the  person  so 
possessed,  has  aright  to  vote.  This  position,  if  followed 
to  its  full  extent,  would  lead  to  a  nicety  of  disquisition 
beyond  the  scope  of  this  treatise,  as  it  includes  the  doe- 
trine  of  courts  of  equity,  upon  questions  of  specific  pec« 
formance  and  incomplete  purchases. 

iEquitable  jf  the  party  claiming  a  right  to  vote,  is  in  possession  of 
Ante,  147.  land,  which  he  has  agreed  to  purchase,  and  another  has 
agreed  to  sell,  and  the  agreement  has  been  reduced  to 
^9Cai,  ft,  writing,  and  signed  by  both  parties,  or  their  agents,  law- 
fully authorised  thereto,  or  signed  by  the  seller  only,  or 
his  agent,  the  right  of  voting  seems  to  be  in  the  equitable 
vendee.  So,  although  there  is  no  written  agreement,  if 
there  has  been  a  part  performance  of  the  contract,  by  an 
unequivocal  act  of  the  parties  agreeing,  or  either  of  them 
with  the  consent  of  the  other;  inasmuch  as  equity  would 
compel  a  specific  performance,  and  to  most  purposes  con- 
siders the  estate  as  belonging  to  the  buyer,  from  the  com- 
pletion of  the  agreement,  such  equitable  vendee  in  pos- 
session, seems  entitled  to  vote.  If  the  act  alleged  in  part 
performance  be  equivocal,  as  in  the  case  pf  possession  by 
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a  purchaser  who  was  before  in  possession  as  tenant,  and     Sect.  f. 
it  be  necessary  to  raise  the  equity  by  shewing  a  written  '^    -v— — ' 
agreement,  the  argument  must  be  upon  stamp,  or  it  is 
absolutely  null  and  void  to  all  intents  and  purposes.*  By  ^^p-  ^ 
the  letter  of  the  act,  however,  the  stamp  may  be  put  on  stamp. 
within  twenty-one  days  from  the  time  of  signing  the 
agreement ;  and  it  has  been  solemnly  determined>  once 
in  the  exchequer,  and  twice  in  chancery ;  once  before 
the  master  of  the  rolls,  sitting  for  the  lord  chancellor,  and 
afterwards  in  a  case  of  Ford  v.  Compton^  in  which  the  i'*ord  r. 
former  decisions  were  mentioned,  that  the  agreement  may  hTt.**"* 
be  stamped  at  any  time  after  the  twenty-one  days,  upon  ^^®^* 
paying  the  penalty,  and  complying  with  the  other  requi-  9&iow.^.^  . 
sites  of  the  9th  and  loth  of  W.  3,  and  it  will  be  valid  ab  ^*    '^  ;  V: 

tnitio. 

In  the  above  cases,  although  the  purchaser  himself  can-  Ante;jL48.  -    .  ^ ',. 
not  gain  a  right  to  vote  unless  he  has  been  twelve  months  "•        .         >:, 
in  possession,  and  has  been  rated  to  the  land'iax  six 
months;  yet,  if  he  dies  within  a  week  after  possession  Where  heir  **Vi;. 
taken  under  such  equitable  title,  his  heir,  or  devisee,  as  though  an-        \K 
it  should  seem,  would  have  the  right  of  voting  for  such  «^<»r«>»»W  y'- 
equitable  estate,  under  the  saving  clause  in  the  statutes,  if  18  G:  2,  *    . 
the  freehold  has  been  assessed  to  the  land-tax  within  two  go^Q  3    " . 
years  before,  although  the  ancestor,  at  the  time  of  his  c.i8. ».  t.     >  / 
death,  had  not  such  a  right  complete.     If  the  party  con-  v\rhere  th» 
tracting  to  buy,  be  put  into  possession  of  the  estate,  but  nroneTun- 
has  no  legal  conveyance,  nor  has  paid  any  part  of  the  pur-  ?»«*• 
chase  money,  it  might  be  a  very  nice  question.  Whether  y 

either,  and  which  of  the  contracting  parties,  hath  a  right  . 

to  vote ;  or  whether  the  right  is  suspended  ?   By  the  doc-  PoUcxfin  t. 
trine  laid  down  by   Lord  Hardwicke,  in  Pollexfin  v.  ^ul"  273.       ^' 
Moore,  where  part  of  the  purchase-money  remained  un-  Tardiff  r.        "^^^^ 
paid  ;  and  in  Tardiffv.  Serug.ham,  hy  Lord  Camden ;  the  8l)ec.i760,        ^ 
vendor  had  an  equitable  lien  upon  the  estate.     And  in  ^!°^"?^P* 
Blackburn  v.  Gregson,  though  the  question  was  not  ulti- 
mately determined.  Lord  Ellenborough  considered  such 
a  vendee  in  possession,  as  a  trustee  for  the  vendor  in  toto, 

•  Vid.  the  last  Stamp  Act,  55th  G.  3.  c.  184. 
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Sect,  f .  or  to  the  amount  of  the  purchase-money  unpaid.  But  in 
Foweil  and  ^^^  ^^^^  ofFowellw.  HecUs,  before  Lord  Bathurst,  upon 
Heeiis,  14  a  bill  filed  against  the  assignees  of  a  bankrupt,  for  priority 
Where  a  ^^  payment  out  of  the  money  arising  by  sale  of  a  real 
bond  gifen.  estate,  which  the  plaintiff  had  sold  to  the  bankrupt,  but 
for  which  he  had  not  received  the  purchase-money,  but 
had  bonds  for  securing  the  payment ;  his  lordship  dismis- 
sed the  claim,  being  of  opinion,  he  had  not  a  lien  upon  the 
estate,  so  as  to  prejudice  the  other  creditors.  This  deci- 
sion oversets  the  idea  of  a  lien  in  its  strict  meaning ;  for  a 
lien  must  remain  upon  the  property,  in  the  hands  of  any 
one  who  takes  with  notice  of  the  claim.  If  the  doctrine 
of  the  former  cases  will  hold  to  the  extent  laid  down  in 
Blackburn  v.  Gregsony  then,  upon  the  hypothesis  stated, 
it  is  plain,  that  the  vendee  hath  nothing  but  a  bare  posses* 
sion,  the  legal  estate  remaining  in  the  vendor,  because  he 
has  never  conveyed  it ;  and  the  equitable  interest  by  vir- 
tue of  the  lien  resulting  to,  or  rather  continuing  in  him, 
because  the  consideration  money  has  never  been  paid.  In 
such  case,  the  bare  possession  could  not  give  the  right, 
there  being,  neither  in  law  or  equity,  an  estate  or  interest 
in  the  occupier;  and  the  other  party,  though  he  would 
have  both  the  legal  and  equitable  estate,  would  be  with- 
out the  possession,  which  is  rendered  indispensable  by 
the  statute.  If,  however,  by  a  less  strict  notion  of  the 
vendor's  equitable  right,  we  consider  him  as  having 
parted  in  equity  with  the  property,  but  remaining  equit- 
able mortgagee,  then  the  purchaser  would  come  within 
the  rule  of  the  statute  as  a  mortgagor  in  possession,  and 
would  be  entitled  to  the  vote. 

Copyhold-        Iq  the  great  contest  in  tlie  Oxfordshire  election,  the 

Ante,  133.    right  of  copyholders  to  vote,  became,  to  many,  a  matter  of 

^i^r  9  A    ^^^^  doubt.    The  general  feelings  of  mankind  were  in 

p.  70.       '   their  favour,  as  it  was  thought  hard  to  exclude  so  large  a 

part  of  the  community,  from  a  privilege  of  voting  for 

representatives,  who  contributed  to  the  necessities  of  the 

state,  equally  with  those  who  held  by  free  tenure.    But 
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the  original  principles  upon  which  the  estates  of  copy-  ^^^  *• 
holders  were  first  granted  out,  when  thoroughly  under-  * 
stood,  made  it  clear  that  they  could  have  no  right  at  elec- 
tions, although  the  voice  of  party  at  that  time  decided 
otherwise ;  for  as  they  held  their  land  either  by  pure 
villenage  or  villein  socage,  and  originally  at  the  will  of 
the  lord,  though  afterwards  rendered  permanent  by  the 
custom  of  the  manor,  the  demesne  or  soil  of  the  land 
was  in  the  lord  himself,  and  only  the  enjoyment  of  the 
profits  in  the  tenant.  This  was  not  a  mere  fiction,  but  a 
substantial  and  existing  right,  which  drew  to  it  the  fruits 
of  tenure  in  all  its  consequences  of  escheat,  forfeiture, 
alienation,  and  the  other  profits  resulting  from  feodal 
tenure^  and  it  was  an  undoubted  and  essential  part  of  this 
vassalage,  neither  to  grant  nor  take  estates  of  this  kind, 
but  from  the  hands  of  the  lord  to  whom  they  were  sur- 
rendered, and  to  enter  the  whole  transaction  upon  the 
rolls  of  the  lord's  court,  which  remained  as  a  perpetual 
evidence,  both  of  the  tenure,  and  of  the  right  of  the  lord. 

The  discussion  of  this  question  employed  one  of  the  sb  W. 
ablest  writers  of  that  day,  and  the  legislature,  shortly  ^'*ck»t, 
after,  to  prevent  any  future  question  upon  the  subject.  Copyhold, 
declared  that  no  persons,  *'  who  held  their  estates  by  ^^q^  ^ 
copy  of  court  roll,^  should  vote  at  the  election  of  any  «•  14- 
knight  of  the  shire  in  England  and  Wales ;  and  every 
such  vote  is  thereby  declared  to  be  void ;  and  the  voter 
shall  forfeit  £,  50  to  the  first  candidate  who  shall  sue  for 
it,  to  whom  the  vote  was  not  so  given ;  and  the  proof 
shall  lie  on  the  person  sued  *. 

In  the  Gloucestershire  case,  the  payment  of  a  chief  gIo^ci.so. 
rent  by  the  tenant,  allowed  to  him  out  of  his  rent  by  his 
landlord,  was  held  sufficient  evidence  of  a  copyhold  ETidenceof 
(though  not  the  best  evidence,  and  no  notice  was  given  Copjrhold. 
to  the  lord  or  the  steward  to  produce  the  court  rolls)  to 
put  the  other  party  upon  proof  of  the  freehold* 

*  Vid.  remarks  of  Seij.  Ueywcx>d  on  this  part  of  the  stat.  2d  ed.  74«  Cu 
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Sect.  2.  Certain  manors  and  lands  which  are  now  in  the  hands 

rjf^JJJlJJJj^  of  subjects,  but  appear  by  doomsday  book,  to  have  be- 
ancient  de-  longed  to  the  crown  in  the  reigns  of  Edward  the  Confes- 
"***"*'         sor  and  William  the  Conqueror,  are  said  to  be  held  in 
ancient  demesne.  The  tenants  of  these  lands  were  obliged 
to  perform  base  or  villein  services,  but  they  were  certain 
Kitchen,       j^nd  fixed  ;  and  they  held  their  land  not  at  the  will  of  the 
lord,  but  according  to  the  custom  of  the  manor.    In  each 
of  these  manors,  is  a  court  where  all  causes  arising  within 
the  manor  are  determined,  and  the  title  to  the  land  held 
by  this  tenure  is  held  by  a  writ  of  right  close,  while  mere 
copyholders  can  only  sue  by  bill  in  the  court  of  their  lord, 
s  Blk.  Com.  The  difference  between  ordinary  copyholders  and  tenants 
^^^*  in  ancient  demesne  is  this,  the  former  hold  their  lands  by 

demise,  and  at  the  will  of  the  lord,  the  latter  not  at  the 
will  of  the  lord,  but  according  to  the  custom  of  the  manor; 
the  law  therefore  does  not  suppose  the  freehold  to  rest  in 
the  lord,  but  in  the  tenants  themselves,  who  are  sometimes 
called  customary  freeholders,  being  allowed  to  have  a 
freehold  interest,  but  not  a  freehold  tenure.    These  free- 
holders could  not  alien  by  grant  or  feoffment,  but  like 
pure  villeins  by  surrender  to  the  lord,  or  his  steward,  who 
Salk.  365.     in  this  case  is  only  a  mere  instrument  of  con  veyance.  And 
^'m,^'    therefore  in  pleading  a  title  to  a  copyhold,  it  is  sufficient 
1225.  to  shew  a  grant  from  the  lord ;  but  in  the  case  of  these  free- 

holds, the  surrender  must  be  stated  to  have  been  seised 
in  fee,  and  to  have  surrendered  to  the  lord,  and  that 
Carth.  432.  thereupon  he  granted.  In  a  case  in  Carthew's  reports,  it 
78.  et  seq.  is  expressly  laid  down,  that  lands  holden  of  a  manor,  not 
at  the  will  of  the  lord,  but  according  to  the  custom  of  the 
manor,  are  customary  freeholds,  and  not  copyholds,  and 
therefore  are  not  forfeited  by  commission  of  waste. 

There  has  been  a  difference  of  opinion,  whether  tenants 
in  ancient  demesne,  are  entitled  to  vote  at  county  elec- 
tions.   Great  authorities  are  both  ways* 

It  is  laid  down  generally  by  Lord  Coke,  that  freeholders 
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in  ancient  demesne  have  no  right  to  vote.     Comyns,  in     ^*-  *• 
his  Digest,  says,  "  if  freehold  in  ancient  demesne^  he  jenanti  ia 
may  elect.**    At  the  same  time  he  notes  Lord  Coke's  ancient 
opinion  contra.    Mr,  J.  Blackstone,  in  his  accurate  and  ante  133! 
learned  treatise  upon  the  right  of  copyholders  to  vote,  Ig^  m?** 
does  not  exclude  freeholders  in  ancient  desmesne  from  4  losu  5. 
the  exercise  of  that  franchise ;  and  the  act  of  parliament, 
which  was  framed  on  his  doctrine,  declares  the  incapa- 
city in  those  only  who,  ^'  hold  their  estates  by  copy  of 
court-TolW — Among  the  privileges  of  tenants  in  ancient  si  G.  s. 
desmesne,  exemption  from  the  burden  of  contribution  to  \  ^  3^  ^4 
the  wages  of  knights  of  the  shire,  was  one,  and  this  pro-  £•  238  c. 
bably  was  the  ground  of  the  doctrine  laid  down  by  Lord  4  in^t.'  259^ 
Coke.    The  practice,  however,  seems  to  have  been  clearly 
otherwise  for  a  great  many  years.     In  the  contested 
election  of  Leicestershire^  in  the  year  1770,  the  tenants  of 
the  manor  of  Brodens,  which  is  ancient  desmesne,  were 
allowed  to  vote.    The  difficulty  of  these  cases  arises 
from  the  nice  discrimination  between  customary  free- 
holds which  are  not  held  by  copy  of  court-roll,  and  estates 
which  are  so  held.     In  the  Gloucestershire  election,  the  Glostenhire 
following  case  arose  on  the  vote  of  John  Boswood,  who  Case,  p.64» 
had  been  rejected  to  the  prejudice  of  the  petitioners. 
He  claimed  as  holding  lands  within  the  manor  of  Dymock, 
which  is  ancient  desmesne.  By  the  court-rolls  of  the  manor, 
produced  in  evidence,  it  appeared,  that  the  tenant,  if  he 
lived  in  the  manor  of  Djfmocky  always  took  the  oath  of 
fealty;  that  the  jury  always  presented  the  death  of  a 
tenant,  with  the  services  or  heriots  due.     If  those  were 
unknown,   they   presented    him   generally.     That    the 
Dymock  jury  was  a  court-baron,  and  at  Michaelmas,  was 
also  a  court-leet. — That  when  a  tenant  wanted  to  alienate, 
a  private  court  was  called  for  that  purpose,  in  which 
private  court  three  customaSry  tenants  and  two  free- 
benchers  were  present. — ^The  free-benchers  were  certain 
freeholders  in  the  parish  of  Dj/mock,  not  holding  cus- 
tomary lands,  two  of  which  sat  as  assessors  to  the  stew- 
ard in  every  court,  but  did  not  appear  vested  with  any 
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Sect.  9.  poweo  except  as  witnesses.  That  licence  was  always 
granted  to  two  customary  tenants  to  infeoff,  and  the 
seller  paid  a  chief  rent,  being  one  year's  rent,  to  the  lord, 
upon  alienation  ;  and  that  the  licence  was  enrolled ;  the 
lord  of  the  manor,  or  his  steward,  had  no  other  concern 
in  the  title ;  that  the  steward  sometimes  called  for  the 
feoffment,  to  inspect  it,  but  never  enrolled  it.  It  was 
stated  in  argument  by  the  counsel  for  the  sitting  member, 
atid  not  denied  on  the  other  side,  that  the  deed  ofinfeoff- 
ment  ought  also  to  be  inroUed,  as  well  as  the  licence,  and 
that  the  steward  can  enforce  the  enrolment,  if  not  done 
within  the  year,  by  calling  for  the  deeds,  and  holding 
the  estate  till  they  are  enrolled.  By  the  custom  of  the 
manor  it  appeare.d,  that  the  estates  descended  to  lineal 
heirs  only,  and  failing  such,  to  the  lord  of  the  manor's 
use. 

The  similitude  to  a  copyhold,  on  the  one  hand,  by  the 
fine  on  alienation ;  the  licence  from  the  lord  to  infeoff  a 
particular  person,  which  was  compared  with  the  usual  sur- 
render and  acceptance  of  the  new  tenant  in  copyholds ; 
the  inrolment  in  both  cases ;  the  fealty  of  the  new  tenant; 
the  domestic  jurisdiction  ;  the  limited  descent ;  were  in- 
sisted upon  as  demonstrative  of  its  being  a  copyhold^ 
though  not  at  the  will  of  the  lord.  On  the  other  hand,  it 
was  argued  that  it  appeared  by  the  custom  that  the  tenants 
held  their  landsyree/y;  that  the  feofiinent  was  the  title  by 
which  the  tenant  held,  and  not  by  any  copy  of  court-roll ; 
and  that  Lord  Coke  expressly  says,  that  copyholders  are 
so  called,  "  because  the  court-roll  is  the  only  evidence  of 
their  ten^ure;"  that  the  possibility  of  reverter  in  the  lord, 
and  the  limited  descent,  shewed  the  custom  of  the  manor, 
but  did  not  prove  the  land  copyhold ;  it  was  like  tenure 
in  capite  of  the  crown,  by^  which  the  Isle  of  Man  was 
held ;  that  the  domestic  jurisdiction  was  a  privilege,  and 
their  not  owing  suit  to  the  county  court,  was  an  exemption 
from  a  burden,  not  an  exclusion  from  a  right ;  that  their  not 
contributing  to  the  knights  wages  formerly,  ceased  to  be 
an  objection^  now  the  practice  of  paying  them  was  at  an 
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end :  That,  like  the  clergy,  formerly  they  were  not  t&xed     Sect. «. 
in  parliament,  but  now  they  were ;  like  them  they  ought         "^ 
to  have  voices. 

On  these  arguments  the  committee  resolved,  eight  to 
five,  **  that  John  Boswood,  a  customary  and  ancient  de- 
mesne tenant  of  the  manor  of  Dymock,  according  to  the 
custom  of  the  manor,  had  such  a  freehold  therein  as  Antep.134. 
in  titled  him  to  vote  at  the  last  election  for  the  county  of  ?  *^*****^' 
Gloucester" 

Much  learning  on  this  subject  is  to  be  found  in  Mr. 
Serj.  Heywood's  book  on  county  elections,  where  a  dis- 
tinction is  drawn  between  common  tenants  in  ancient 
demesne,  and  superior  tenants,  generally  known  by  the 
name  of  customary  freeholders.    There  seems  no  doubt 
that  the  former  class  of  tenants,  holding  '^  by  copy  of 
court  roll,'*  not  at  the  will  of  the  lord,  but  according  to 
the  custom  of  the  manor,  are  included  in  the  general  de- 
scription of  copyholders.    Therefore,  conformably  to  the 
Stat.  31  G.  2.  c.  14.  (which  enacts,  that  no  person  who 
holds  his  "  estate  by  copy  of  court  roll,"  shall  be  entitled . 
to  vote,)  they  are  excluded  from  the  privilege  of  voting, 
the  statute  making  no  distinction  between  such  as  hold  Antep.i3S. 
at  the  will  of  the  lord,  and  those  who  hold  according  to  p/sj  *  ^  ' 
the  custom  of  the  manor.    The  tenure  of  the  latter  class 
of  land  owners,  viz.  customary  freeholders,  differs  from  the 
former  ancient  demesne  tenants  only  in  the  mode  of  con* 
veyance,  and  has  probably  been  often  taken  for  it.    They 
hold  of  the  lord  of  the  manor,  according  to  the  custom  of 
the  manor,  but  not  by  copy  of  court  roll,  for  their  lands 
pass,  not  by  surrender  and  admission,  but  generally  by 
grants,  though  sometimes  by  feoffment,  lease  and  release^ 
&c.  as  other  freeholds  usually  do.    The  only  badge  of  Ante  134. 
superiority  in  the  lord  is,  that  no  alienation  can  be  made 
without  his  licence.     These,  therefore,  according  to  the 
Gloucestershire  case  above  mentioned^  are  usually  ad- 
mitted to  vote. 
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Sect  f .  Although  nothbg  was  said  in  answer  to  the  observa* 
^^"■^JJ  '  tion  of  fealty  sworn  by  the  new  tenant,  it  must  be  ob- 
lit  68»  a.     served,  that  fealty  is  a  service  not  incident  to  base  tenure 

merely,  but  may  be  called  for^  though  very  unusual^ 

from  all  the  free  tenants  of  a  manor. 


II.5. 


Coiistrac-  The  operation  of  the  7th  and  8th  W.  3.  made  to  pre- 
^n"  ac?**^'  ^^°^  ^^®  splitting  of  freeholds,  must  depend  upon  the 
7  &  8  w.  3.  opinion  of  the  committee  upon  the  intention  of  the  party 
Antep.i6i»  ^^^iding  the  freehold.  A*  bona  Jide  transaction  at  any 
191.  time,  however  short,  previous  to  the  election,  if  not  in- 

tended to  multiply  voices,  cannot  be  within  the  meaning 
of  the  legislature,  for  that  would  lay  a  restriction  upon 
i6tbjoar«    advantageous  alienation.     In  the*  Whitchurch  case,  in 
P"^**  1708,  which  happened  twelve  years  after  the  act  was 

made,  the  committee  declared  the  right  of  voting  in 
freeholders,  of  freeholds  not  split  since  the  making  of 
17th  Joar.    that  act;  but  in  the  Weifmouth  case,  in  1714,  the  com- 
p.  665.        mittee  confined  the  operation  of  the  statute  to  freehoMs 
«  Doag.       split  since  the  preceding  election  in  1 7 1 1 .   In  the  Hash- 
mere  case,  the  splitting  act  was  argued  to  extend  to  all 
freeholds  split  since  the  year  1696,  (being  the  date  of 
the  act,)  or  at  least,  that  the  presumption  was  against 
them  ;  and  this  objection  went  to  a  majority,  but  must 
have  been  over-ruled,  as  the  sitting  members  were  declar- 
ed duly  elected.  *  These  cases  prove  and  illustrate  what 
is  contended  for,  that  the  intention  of  the  party  is  the 
rule ;  otherwise,  in  all  of  them,  the  splitting  of  the  free- 
hold would  have  fallen  within  the  statute. 

Burgage  te-      In  the  Downton  case  it  was  contended,  that  votes  given 

"  w'  "th      ^^^  parts  of  burgage  tenements  split  since  the  statute^ 

splitting       were  void ;  which,  if  it  had  held,  would  have  set  aside 

*^^  the  sitting  member.     The  case  rested  chiefly  upon  that 

objection,  although  occasionality  was  also  insisted  upon 

and  the  committee  must  have  over-ruled  the  objection, 

having  determined  the  sitting  member  to  be  duly  elected. 

Lad.  169,     Burgage  tenements  must  not,  however,  be  granted  in  sub- 

^^^'  divided  and  uncertain  parts^  for  such  grant  is  bad  for  the 
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tirhole.    Nor  must  they  have  been  divided  within  time  of     Sect  s. 
memory,  for  that  will  destroy  the  franchise  annexed  only  HonhMT^ 
to  the  entire  burgage.  cm. 

z  Frs. 
passim. 

Bat  being  described  in  an  old  entry  as  a  portion  of  a  2  Fn.7ii, 
burgage,  does  not  vitiate.  80« 

Where  no  evidence  was  given  of  its  being  a  burgage, 
bat  that  the  owner  of  it  had  voted  from  1763  to  1783, 
the  committee  would  not  on  that  ground  presume  it  one. 

The  objection  of  occasionality*  to  the  votes  of  burgage  Occasional 
tenants,  does  not  appear,  from  any  of  the  cases  that  have  ^"^8*8« 
been  reported  since  the  passing  of  3fr.  Grenville's  act,  to 
have  been  determined  upon  by  any  express  or  particular 
resolution;  although  in  nearly  every  case  the  objection 
has  arisen  and  been  argued  by  counsel.    In  the  case  of  ipeck.3is. 
East  Grinsteady  the  petitioners  contended  that  all  the  EastGrin- 

i.      1        .     .  1  •  1       •     1  1     i.  stead,  Tid. 

votes  forthe  sitting  members  were  void,  on  the  ground  of  Orme,  p. 
occasionality;  and  one  of  the  questions  which  arose  and  *^^'«'*«^* 
was  argued,  was,  '^  does  the  objection  of  occasionality  lie 
against  burgage  tenants  V  The  question  was  fully 
argued  on  both  sides;  but  as  the  committee  decided, 
generally,  that  the  sitting  members  were  duly  elected, 
die  objection  of  occasionality,  in  that  case,  was  not 
allowed  to  effect  the  voters,  admitting  that  it  could 
legally  operate  against  them. 

Although  the  question  of  occasionality  remains  in  the  Definition 
state  above  described,  it  may  be  useful  to  point  out  the  ©^.occasion. 
de6nitions  that  have  been  given  of  the  grounds  of  that  2Peck.m. 
objection,  and  the  outlines  of  those  cases  where  objection  o??J^'^*' 
has  been  raised  before  committees.  ton. 

An  occasional  voter  has  been  defined  to  be  one  ''  whose 
qualifications,  whether  from  estate,  office,  or  other  cause^ 
is  conferred  or  taken  for  the  purpose  of  voting  at  an 
election  for  a  particular  interest."  Occasionality  has  also 

*  Vid.  Honbam  caia  1S07,  pablisbed  bj  Mr.  Seijeant  Coplej. 
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Sect.  3.     been  defined  to  be  a  parliamentary  fraud,  and  in  the  same 

'      '  manner,  and  upon  the  same  principles,  reprobated  by  the 

law  of  parliament,  as  fraud  in  other  cases  is  by  the  com- 

1  Pcck.310.  jjjQn  law.     But  a  more  minute  definition  of  occasionalitv 

East  Grin-  .  i         i  i    •        i  ■  «   ^    "^ 

ttead.  was  given  by  the  counsel  in  the  above  case  of  Ecut 

Grimtead.  It  was  there  defined  to  be  of  two  kinds. 
The  first  was  stated  to  be  such  as  did  not  contain  any  of 
what  is  generally  called  legal  fraud,  but  yet  was  deemed 
to  be  a  fraud  upon  the  law  of  parliament :  and  this  was, 
when  the  subject  to  which  a  right  of  voting  was  attached, 
was  obtained  sincerely  and  bon&Jide,  but  upon  the  eve 
of  a  particular  election,  and  for  the  express  and  only  pur« 
pose  of  enabling  the  person  who  acquired  to  give  a  vote 
at  that  election.  The  second  kind  of  occasionality  was 
stated  to  be  so  connected  with  fraud,  that  they  were  con- 
vertible terms.  It  consists  in  an  illusory  and  pretended 
grant  for  the  purpose  of  voting  for  that,  which,  in  fact, 
never  passes  from  one  party  to  the  other. 

Sect.  3.  Of  Electors  in  Boroughs  and  Towns  not  being 

Counties  of  themselvesi 

It  now  remains  to  be  considered  what  is  the  right  of 
voting  at  elections  for  citizens  and  burgesses  in  the  dif<- 
ferent  cities  and  boroughs  which  send  members  to  parlia- 
ment.    Under  the  word   boroughs,  are   included   the 
cinque  ports,  whose  members  are  called  barons.    And 
these  rights,  vary  according  to  the  different  customs  or 
Glanv.  107,  usagcs  which  have  prevailed.    Where  there  is  no  pecu- 
aito'so^on   ^^^^  Hsagc  or  custom,  the  common  law  right  (as  it  is  gene- 
ca.  ijourn.  rally  called)  has  been  declared  to  be  ^^  in  all  the  inhabi- 
Jour.  ▼.  1.     i^i^ts  householders,  resiants  within  the  borough :"  and  in 
p.  702. col.   the  Cirencester  case,  in  the  ^^inhabitants  householders.*" 

^        Ar        'A 

s  Doug        But  it  does  not  seem  to  be  finally  settled  what  the  com- 
5|32. 2  Fm,   mQjj  ]Qyf  right  is.   By  the  common  law  right  must  be  un- 
derstood, that  righ  t  which,  with  a  view  to  the  constitutional 

*  In  all  the  householders,  4  Com.  Pig.  288. 
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I 

nature  of  representation!  is  the  most  reasonable  and  effec-  ^^*-  ^• 

tive.     For  as  representation  commenced  in  the  49  H.  3.  49  jx  3    ' 

which  is  a  period  within  legal  memory^  and  the  common  Represen- 

law  of  the  land  is  that  which  is  built  on  immemorial  usage^  menoed?™' 
there  cannot^  in  strictness,  be  a  common  law  right. 

As  this  enquiry  into  the  right  of  election  for  particular 
places,  can  be  satisfied  only  by  plainly  stating  what  that 
right  is,  which  is  mere  compilation,  that  right,  where  it 
has  been  determined,  is  added  in  the  appendix  alpha- 
betically. 

But  as  general  knowledge  cannot  easily  be  drawn  from 
particular  instances,  we  have  endeavoured  to  rank  the 
different  rights  of  voting  in  general  classes,  and  from 
these  to  draw  some  general  rules,  which  may  apply  in  all 
cases  fisJling  within  the  same  class. 

These  general  rights  may  be  ranked  under  three  divi-  Righb  bj 

sions ;  right  by  tenure,  which  includes  the  burgage  te-  ^""f** 

nnres ;  right  by  charter,  which  includes  all  cases  where  lUghti  bj 

the  right  of  voting  is  in  a  body  corporate ;  and  rights  £j*»rter. 

popular,  which  last   class  comprehends  all  the  other  rights, 

rights  of  voting.     Freeholders  of  towns,  &c.  are  ranked  e t°w<f  **^* 

within  this  last  class,  attributing  their  names  rather  to  Sim.p.iox. 
their  interest,  than  their  tenure. 

Before  we  proceed  to  treat  of  these,  it  is  proper  to  pre- 
mise, that  the  right  of  election,  strictly  so  called,  and 
which  cannot  be  altered,  but  by  act  of  parliament,  could 
be  invariably  fixed  only  by  the  last  determination  of  the 
house  of  commons.    This  power  of  finally  concluding  Vid.4Doug. 
the  right  by  determination,  was  not  delegated  to  the 
committees  by  Mr.  Grenville's  act ;  but  still  continued 
in  the  house  at  large.     By  the  28  G.  3.  c.  52.  this  right,  ^^^  ^5  ^^ 
under  some  restrictions,  is  at  length  conunnnicated  to  >*30* 
the  select  committee,  exercising  its  jurisdiction  under 
Mr,  Grenvilles  act. 

In  conformity  to  the  plan  before  adopted  in  considering 
the  right  of  voting  at  county  elections,  we  shall  first  con- 
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.  Sect  3.     sid^j.  iiig  general  disqualification  to  voting  at  all,  in  elec- 
tions of  citizens  and  burgesses.   The  first  which  presents 
itself^  arises  from  that  dependency  of  situation,  and  want 
of  the  common  necessaries  of  life,  which  renders  it  proba- 
ble that  the  party  voting,  will  not  exercise  a  free  choice. 
•  165!''  ""'*    Alms,  therefore,  received  within  a  year  before  the  elec- 
^oug,ii6.  tion,  is  held  a  disqualification  at  common  law  *.  And  the 
Vid.  H.C.    state  of  the  voter  previous  to  that  period,  is  immaterial, 

tt^^  ^^^  *°^  ^^^'  ^^^  ^®  inquired  into.  This,  it  is  presumed, 
2  Lud.  365.  though  laid  down  as  a  general  position,  must  be  confined 
"^      *     to  elections  for  citizens  and  burgesses  only,  as  freeholders 


CO. 


Sim.  io«.      qualified  within  the  statutes,  at  the  time  of  election,  claim 
their  privilege  by  statute  law,  which  has  made  no  excep- 
tion.  It  is  now  determined  that  alms  do  not  disqualify  a 
freeholder  otherwise  qualified,  though  the  Cricklade  com- 
«Lud. 563.  mittee  had  held  the  contrary,  in  a  similar  case.     So 
lb.  567.       persons  claiming  a  right  to  vote  by  a  burgage  tenure, 
^,i6B^  ^  ^^  ^^^^^  possession  at  the  election,  are  not,  as  it  should 
seem,  disqualified  by  the  receipt  of  alms  within  the  year, 
unless  almsmen  are  excepted  by  usage,  or  last  determi- 
nation, as  in  the  Westbury  case. 
18  Jour.  In  the  Gloucestershire  case,  parish  relief  given  to  the 

G^8  ca       ^^^^  ^^  '^^  voter,  within  the  year,  was  held  the  same  as 
p.  178.   Q  if  given  to  the  voter  himself.  Whether  the  vote  was  de- 
clared bad,  is  not  stated  in  the  printed  resolves. 
iPeck.508.       Colchester,  1789,  Jonathan  Dennis.     His  wife  was  in 
Alms  to  tiie  ^he  workhouse ;  but  he  contributed  2«.  per  week  to  her 
support,  and  she  herself  earned  something  more  by  her 
work.    His  vote  was  held  good. 

PhilUps  ^^^  '"  ^^^  ^^^^  ^^  Sudbury,  it  became  a  question  whe- 

^10-  ther  the  wife  of  a  voter,  (a  man  of  property,)  living  sepa- 

rate from  her  husband,  could  disqualify  him  by  receiving 
parish  relief;  and  the  committee  came  to  no  resolution. 

Vid.  ante         In  the  Wootton  Basset  case,  1819,  the  committee  ad- 
p.  I06.        mitted  the  vote  of  the  husband  under  the  above  cir- 
cumstances. 


*  See  tbb  point  coDtroTerted«  post.  p.  S95. 
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Weiubver,   21st  Nov.  1702.     WiUiam  Smith's  wife     ^^^ 
received   18 d.  from  the  overseers  of  the  poor  in  April,  ujoum. 
1  jna  ;  but  it  was  answered  that  she  lived  from  her  bus-  ^^ 
band,  and  his  name  'was  not  in  the  poor's  book. 

Great  Grimsby,  John  Burton.  His  wife  was  relieved  1  P«ck.  ft. 
by  the  officer  of  the  parish  otfVest  Ashley,  at  Christmas, 
1801.  Her  husband  was  not  living  with  her  at  that  time; 
and  it  was  contended  that  it  was  necessary  to  prove  that 
be  was  both  privy  to,  and  partook  of  the  relief  given. 
On  the  other  side  a  distinction  was  taken  in  the  cases 
where  the  wife  becomes  chargeable  in  consequence  of 
having  dissipated  a  sufficient  provision  afforded  her  by 
her  husband,  and  where  she  is  left  destitute  by  him ; 
that  this  case  was  of  the  latter  description;  and  that  if 
the  assistance  afforded,  were  such  as  the  husband  him* 
self  ought  to  have  given,  his  being  privy  to  it  or  not^ 
made  no  difference.  The  committee  (but  whether  upon 
the  law  or  the  fact,  is  uncertain)  decided  the  vote  to 
be  bad. 

A  daughter,  40  years  of  age,  a  common  strumpet,  who  ^|„,  ^^ 
had  not  lived  with  her  father  many  years,  was  in  the  children. 

lPeck.f04» 

workhouse ;  and  this  was  objected  to  the  vote  of  the 
father,  but  not  specifically  decided. 

Oakhampton.  Joseph  Coram,  voted  as  a  freeman.  He  xb,  571. 
bad  been  in  the  workhouse  in  the  parish  of  Tavistock, 
and  was  discharged  28th  August,  1800,  since  which 
time  it  did  not  appear  that  he  had  personally  received 
relief;  but  he  had  left  a  child  in  the  workhouse,  five  years 
old,  who  was  maintained  there  till  23d  June,  1802.  It 
was  suggested,  that  no  man  is  bound  to  maintain  his 
own  child,  whose  circrmstances  do  not  enable  him  to  do 
«o.    The  vote  was  decided  to  be  bad.* 

*  It  was  stated  bj  the  cuoasel  for  the  petitioner*  in  the  Woott4m  BoMiet 
case,  (vid.  Appen.  p.  clxiv.)  that  to  disqualifjf  a  Toter*  the  relief  must  b« 
given  by  the  pari$h  officer,  and  most  be  parish  relief,  and  not  cbaritj.  That 
it  most  be  given  to  the  wife  or  chiJd,  or  to  some  relative  for  whom  the 
▼oter  b  bound  to  provide ;  and  qo.  if  that  mast  not  be  after  oa  order  of 
ffffiffnt. 

X 
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Sect  s.         What  benefaction  shall  or  shall  not  come  under  the 
denomination  of  '^  alms/*  has  been  a  subject  of  nice  dis- 
cussion in  several  cases^  and  how  far  it  is  distinguishable 
Vid.  1         from  charity ;  it  having  been  held  that  the  receiving  of 
DougL^o.  charity  within  the  year,  is  not  a  disqualification  at  com- 
126,  U7.     mon  law,  though  it  may  be  so  by  the  custom  and  usage 
p!^s^  ^^'  of  the  particular  city  or  borough.  Thus,  in  the  Jylesbury 
Aylesbury    case,  and  Reading  case,  by  special  custom,  charity  is  ex* 
ing  ca.   '    pressly  held  a  disqualificiation ;  and  in  the  latter  case,  and 
Antcp.189.  also  in  London  (by  act  of  parliament),  if  received  within 
tm>  years  before  the  election.    There  seems  nothing  in 
the  etymology  of  the  word  ^'  alm$^  which  is  plainly  de* 
rived  from  the  French  word  "  aumone,''  or  "  almoigne," 
which,  though  it  may  iiimish  matter  of  argument  to  in* 
genious  counsel,  proves  a  difference  between  '^  alms''  and 
9  Dougl.      '^  charity."  *  Each  of  them,  as  to  the  person  receiving,  is 
Bedford  cs.  ^  voluntary  donation  to  supply  his  wants.    In  the  Bed' 
ford  case,  the  ditference  was  stated  to  be  between  receiv-' 
ing  the  profits  of  a  fund  already  existing,  which  mud  be 
applied  to  charitable  uses  for  the  benefit  of  somebody, 
and  the  receiving  of  ordinary  parish  relief.    The  former 
was  called  a  charity ;  the  latter  alms.    But  this  explana- 
'"'ri  V^'  ^^^"  ^^  ^^  difference  is  not  satisfactory.    A  gift  of  lands 
101.*  to  the  church,  which  could  not  hold  by  lay  tenure,  was 

called  a  gift  in  "  frankalmoigne,"  or  **  free  alms,"  which 
plainly  shews  that  ^'  alms"  may  issue  out  of  a  permanent 
and  existing  fund.     A  plainer  rule  seems  to  have  been 
18 Elites,  adopted  in  the  case  taken  from  the  statutes  of  Eliz.  for 

43  Eli*  ^2*  ^^^'^^  ^^  ^^  P^^^  >  ^^  ^^  *^  ^^^  ^^^^  down,  that  "  paro- 
chial relief'  and  "  alms,"  as  to  the  purpose  of  disqualify* 

Sacrament  ing  a  voter,  are  synonymous  terms.  In  the  Coventry 
noney.****  case,  the  receipt  of  sacrament  money,  and  bread  money, 
1703,  i«t  within  the  year,  were  held  not  to  disqualify,  as  those  bene- 
Anto  167.  ^^  ^^^  °^^  come  within  the  notion  of  alms.  Alms,  there- 
fore, is  generally  defined  to  he  parish  relief  ^nd  is  a  dis- 

•  Vid.  Heywood  on  counties,  ft  ed.  p.  ^6^,  et  seq.  where  the  subject  of 
alms  and  charity,  is  discussed  at  considerable  length.  Also  the  case  of  R.  v. 
Monday,  and  otbers»  1  East  584^  with  Mr.  Justice  Lawrence's  judgment. 
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qualification^  if  received  within  a  year.     But  where  the     Sect  5. 
llenefaction  given  arose  from  a  fund  called  Harpw^s  cha-  ci,a,jt|g^ 
rity,  which  was  a  distribution  of  money  out  of  the  surplus  Vid.  H.  C. 
profits  of  land,  and  was  generally  given  to  people  rated  ^  D^ugi. 
to  the  poor,  it  was  held  not  to  disqualify  those  who  had  ^^^ 
received  it  within  the  year.    But  it  is  to  be  observed,  Vid.CoU 
that  ike  custom  had  always  been  to  admit  them  to  vote.  ^'^*^*^^'  ^^ 
In  the  Colchester  case,  March  1789^  objection  was  taken 
to  the  votes  of  some  freemen  who  bad  received  Coxe*s 
charity.    It  was  a  charge  of  6 1,  per  annum,  issuing  out  of 
lands  payable  to  the  church  ttardens  annually,  and  to  be 
distributed  by  them.   It  was  generally  given  in  shillings, 
which  had  been  given  to  these  voters.  There  having  been  Ex  Re.a 
no  instance  for  an  hundred  years  back,  of  any  objection  the  chair-* 
to  their  right  of  voting,  on  the  ground  of  disqualification,  ™b°* 
the  committee  allowed  the  votes.  So  in  a  charity,  called  Bedford '«a. 
Hawes*s  charity,  being  of  a  very  trifling  value,  and  ge-  ^^^*  ^**' 
nerally  distributed  in  bread,  to  the  ttives  and  children  of 
persons;  those  whose  families  had  received  it  within  the 
year,  were  held  entitled  to  vote.    Though  in  the  Sudbury  phu.  205. 
case*  this  seems  to  have  been  doubted.     In  the  same 
case,  a  charity  called  Welborn^s  charity,  though  arising  2  Doagl. 
from  a  close  of  four  pounds  ten  shillings  a  year,  having  ^^' 
been  left  to  the  ministers  and  overseers  of  the  poor,  to  be 
distributed  by  the  overseers,  in  three  or  four  shillings  to 
each  person,  was  held  to  disqualify  those  who  had  par- 
taken of  it  within  the  year.   This  being  distributed  by  the 
overseers,  seems  to  have  been  considered  as  parish  relief. 
But  where  there  is  a  charitable  foundation,  in  which  the  1  Dougf. 
members  have  a  permanent  interest,  as  in  the  case  of  ^*] 
Chelsea  and  Greenwich  pensioners,  this  does  not  disable  and  Green- 
them  from  voting,  for  it  is  their  estate.  So  in  the  Bedford  ]|joncri!'*' 
case,  a  charitable  institution  called  St,  John*s  Hospital,  ^^id. 
founded  in  the  year  980,  by  Robert  de  Parys,  for  six  poor 

*  In  the  above  case  it  was  said  in  argument,  *'  that  cases  may  be  pot 
where  receiving  charity  even  within  the  year,  would  notsaspend  the  right  of 
voting ;  as  for  instance,  if  a  person  were  to  receive  relief  at  the  beginning 
•f  the  year,  and  soon  afterwards  to  become  possessed  of  a  large  estate." 
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Sect  s.  men  to  pray  for  the  soul  of  the  founder,  which  had  a 
chantry^  and  was  incorporated ;  the  persons  who  werf 
members  of  it^  were  qualified. 

1  Peck.  72.  Of  eat  Grimsby^  1802. — Edward  Beat,  received  relief 
of  the  parish  of  Raveridale,  in  November  1801,  (within 
a  year  before  the  election,)  and  married  the  daughter  of 
a  freeman,  about  a  fortnight  before  the  election.  It  was 
contended,  that  neither  the  general  law,  nor  the  local 
custom,  applied  to  cases  where  the  right  accrued  after  the 
alms  were  received.  It  was  answered,  that  the  rule  did 
not  admit  of  this  distinction,  the  principle  being,  that  the 
knind  of  a  man  in  such  circumstances  is  not  supposed 
to  be  free,  which  equally  applies,  whether  the  relief  be 
given  before  or  after  the  right.    The  committee  decided 

'Oiid,  the  vote  to  be  good.    The  vote  of  George  Hewitt,  under 

similat  circumstances,  was  also  admitted. 

The  result  of  these  cases  seems  to  be,  that  where  the 
voter  had  a  permanent  interest  in  the  charity  land,  or 
where  the  profits  were  very  inconsiderable,  and  given  to 
the  wife  and  children ;  or,  though  given  to  the  voter  him- 
self, if  the  usage  was  for  the  receiver  of  it*  to  vote ;  or  if 
the  right  accrued  after  the  receipt  thereof;  that  in  these 
cases  he  is  not  disqualified.  But  where,  though  out  of  a 
permanent  charity  fund,  it  is  distributed  as  parish  relief, 
the  receiving  of  it  will  disqualify.  And  in  tlie  Taunton 
case,  the  same  description  was  laid  down,  and  distinction 

1  Doogl.  taken  between  alms  and  charity.  And  in  the  Haslemere 
i^untonca.  ^^^f  which  was  Subsequent  to  both,  the  same  idea  seems 

2  Dottgi.  to  have  prevailed.  In  this  last  case,  the  question  was  upon 
Haslemere  ^^^  distribution  of  the  profits  of  a  real  estate,  amounting 
•^■-  in  the  whole,  to  sixteen  hundred  pounds  a  year,  which 

had  been  devised  to  trustees  in  the  reign  of  Car.  I.  to  be 
distributed  among  certain  parishes,  for  setting  the  poor  to 
work,  binding  out  poor  apprentices,  and  educating  poor 

*  Freemen  receiving  King't  and  Cole'f  cbvitj,  not  ditqaalified.    Sud^ 
burjr,  PbiUipf  148. 
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children.     But  the  disqualification  contended  for  on  this     S«ct  s. 
ground,  not  extending  to  a  majority,  there  was  no  deci-         ^      ' 
sion  on  the  point.     Sending  a  child  into  the  parish  pest- 
house,  when  the  small  pox  was  prevalent  in  the  town, 
was  held  not  sufficient  of  itself,  without  receiving  other 
alms  or  charity,  to  destroy  the  vote,  though  the  voter  Ante  p.  1 66 
was  unable  to  bear  the  expence  at  home.     Many  others  f,.^*^*-  *^*' 
who  were  able,  sent  their  children  thither  on  the  same  ca. 
account. 

So,  where  to  avoid  the  spreading  of  the  smallpox, 
the  parish  invited  persons  to  come  in  and  be  inoculated 
at  the  expence  of  the  parish,  and  many  came  in  and 
were  inoculated,  and  supported  during  the  illness,  out 
of  a  mixed  fund  of  parish  money  and  a  charity  fund, 
held  that  none  receiving  such  relief,  were  disqualified,  crickiade** 
Parish  relief  given  to  the»  family  of  a  militia  man  in  *^»*  ^®  ^*  ^ 
actual  service,  shall  not  prejudice  his  right. 

It  appears  that  a  person  having  a  right  to  vote  as  a  No  disqaa- 
freeman  of  a  boromh.  is  not  to  be  excluded  from  the  ''fi<»**<»"  ^ 
exercise  of  it  on  the  ground  of  his  having,  within  a  law. 
year,  received  parish  relief;  unless  by  some  resolution 
of  the  house  of  commons,  the  right  in  the  particular  place 
is  declared  to  be  '*  in  freemen  (either  singly  or  in  con- 
junction with  others,)  not  receiving  alms,  or  other  parish 
relief."  There  seems  to  be  no  such  common  law  disquali- 
fication. The  effect  of  such  a  custom  in  a  place  where 
proved  invariable,  may,  indeed,  produce  a  different  ques- 
tion. The  right  of  voting  in  cities  or  boroughs  depends 
on  the  charters  respectively  granted  to  them ;  where  there 
is  no  existing  charter  on  the  subject,  the  right  will  de- 
pend on  the  custom,  which  is  supposed  to  afford  evi- 
dence of  the  contents  of  the  charter ;  and  where  there  is 
no  established  custom,  there,  by  the  common  law,  the 
right  of  voting  is  in    '^  the  inhabitants  householders 
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Sect  s.  paying  scot  and  lot."  Now,  inasmuch  as  a  man  who 
^  '  receives  does  not  pay ;  a  pauper  in  the  last  case  can  never 
be  an  elector.  It  was  therefore  a  very  natural,  though 
it  is  conceivedi  an  erroneous  conclusion,  that  pauperism 
was  a  common  law  disqualification  ;  correctly  speaking, 
it  is  a  disqualification  of  the  common  law  right.  Lord 
Coke,  in  the  4th  institute,  enumerates  those  persons  who 
are  bound  by  acts  of  parliament,  and  who  have  no  voice 
in  making  them.  He  mentions  aliens,  infants,  women, 
but  he  does  not  mention  paupers.  It  may,  therefore, 
be  fairly  concluded,  that  in  his  opinion  such  disqualifi- 
cation did  not  exist.  Besides,  it  seems  now  established 
that  in  cases  of  freeholders,  the  receipt  of  parish  relief 
is  not  of  importance ;  and,  in  sound  reason,  there  seems 
no  substantial  difference  between  fireemen  and  free- 
holders. It  is  said  that  freeholders  have  their  right  by 
stattite,  and  freemen  at  common  law ;  but  that  is  not 
so.     Before  the  statute  of  Hen.  6rh,  by  which  the  right 

Aute,  p.9.  was  vested  in  405.  freeholders,  any  freeholder  might 
vote ;  the  right  of  the  freeholder  exists,  therefore,  by 
common  law,  and  is  restrained  by  the  statute  law.  All 
the  inconveniences  suggested,  of  the  influence,  &c. 
over  the  pauper,  apply  equally  to  both ;  and  the  posses- 
sion of  the  freehold  can  make  no  difference,  inasmuch 
as  that  can  only  go  to  the  amount  of  the  relief  neces- 
sary, which  is  wholly  immaterial.  On  principle,  there- 
fore, one  can  see  no  difference  between  the  cases  ;  and 
as  a  freehoder  being  a  pauper,  has,  notwithstanding,  a 
right  to  vote,  so  it  is  fair  to  conclude  that  a  freeman  has 
also.  There  seems  to  be  no  authority  that  can  be  cited, 
where  any  committee  has,  after  argument,  determined 
the  point.  In  the  Okehampton  case  it  passed  sub  silentio, 
and  only  one  vote  depended  upon  it.  That  case  can 
hardly, therefore,  be  considered  an  authority.* 


*  The  above  remarks  are  ia  unison  with  the  written  opinions  of  two  of 
the  most  learned  and  able  lawjers  of  the  present  day,  who  have  been  re- 
cently consulted  upon  the  subject.    £d. 
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Occasionality  is  ttnother  general  ground  of  rendering     ^^^  ^ 
invalid  votes  which,  in  other  respects^  are  good.    It  has  "T^,     ' 
been  instanced  at  large,  in  the  case  of  freeholders  for  lit/ of  free- 
counties,  and  cities  counties  of  themselves :  and  the  oc-  ?^m^^^ 

'  ^ '  p.  tot,  ec 

casionality  now  alluded  to,  is  where  the  right  of  voting  Mq. 
is  in  freemen,  and  the  freedom  is  given  within  the  year  30.d.o.li^ 
before  the  election,  which  will  be  treated  more  at  large 
hereafter.  This  objection  does  not  hold  to  persons  who 
have  an  inchoate  right  to  their  freedom  by  birth,  mar- 
riage, servitude,  or  such  like  means,  nor  to  persons 
claiming  to  vote  in  right  of  burgage  tenures  conveyed 
within  the  year.  But  it  has  been  held  to  apply  to  rights 
of  voting,  in  respect  of  a  freehold  within  a  borough, 
not  being  a  county  of  itself,  and  so  not  within  any  sta- 
tute. For  seventy-two  votes  were  struck  off  the  poll, 
as  voting  under  conveyances  made  to  the  voters,  within 
three  months  before  the  election.    These  votes  did  not  Vid.  Hejw. 

108. 

all  stand  entirely  upon  the  same  question,  there  being 

stronger  evidence  of  the  intent  to  multiply  votes  in  some 

of  the  cases,  than  appeared  in  others,  but  as  much  the  [  896  } 

greater  part  must  have  have  been  avoided  wholly  upon 

this  principle,  it  is  not  worth  the  trouble  of  distinguishing 

the  cases. 


The  conveyances  were  made  by  persons  not  candi- 
dates, nor  appearing  in  evidence  to  have  any  connection 
with  the  candidates  for  whom  the  votes  were  given ;  in 
some  cases  an  inadequate,  and  hi  others,  adequate  con- 
siderations, were  paid ;  in  some  re-conveyances  were 
proved,  in  others  not ;  in  some  the  grantees  were  resi- 
dent in  the  borough,  in  others  not ;  so  that  the  decision 
went  probably  upon  the  principle  above  laid  down; 
Holers  vote  is  clear  to  this  point.  But  a  conveyance  by  ib.  174 
father  to  son,  of  one-sixteenth  of  a  tenement  (which 
the  father  had  long  had)  in  consideration  of  natural  love 
and  affection,  thirteen  months  before  the  election,  and 
half  a  year's  rent  paid  under  it,  five  mouUt9  before  th« 
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S«c*-  5-     election,  the  son's  vote  was  held  good.    And  where  a 

^      *  purchase  was  made  by  a  gentleman  of  fortune,  of  two 

acres  of  land,  for  a  fair  consideration,  about  seven  or 

eight  months  before  the  election,  knowing  there  was  to 

be  a  contest  in  the  borough,  the  vote  was  held  bad. 

1  Fra.  ire.   Where  mortgage  was  paid  off  by  a  loan  from  a  third 

person  to  mortgagor,   without  interest,  three  months 

before  the  election,  mortgagee  being  then  in  possession; 

Mortgaget,   and  it  appeared  the  mortgagor,  after  the  election,  made 

ante  p.  145.  ^  ^^^  mortgage  to  the  lender,  for  the  money  lent,  and 

interest;  the  vote  of  the  mortgagor  was  held  bad,  though 

lb.  177.       he  was  in  possession  at  the  election.   In  one  instance,  it 

was  endeavoured  to  vitiate  the  vote  of  the  grantor,  who 

voted  for  part  of  the  tenement  he  had  retained,  but  his 

lb.  172.       vote  was  held  good.     By  26  G.  3.  c.  100.  no  person 

shall  be  admitted  to  vote  as  inhabitant  paying  scot  and 

lot;  inhabitant  householder,  housekeeper, and  potwaller, 

orinhabi-    legally  settled  ;  or  as  an  inhabitant,  householder,  house- 

^*^'  keeper  and  potwaller  ;  or  as  an  inhabitant  householder 

resiant;  .or  as  an  inhabitant  within  such  city  or  borough. 

Ant     204   ^^  calendar  months  previous  to  the  day  of  election,  at 

etneq.         which  he  shall  tender  his  vote :  if  he  should  vote,  to  forfeit 

r  207  ]  20/.  suable  within  six  months.    Sect.  2.  to  extend  to  no 

other  description  of  voters. 


Certificate        Where  the  right  of  election  is  large  enough  to  com- 
men.  preheud  certiBcate  persons,  and  there  is  no  special  usage 

to  the  contrary,  such  persons  have  a  right  to  vote ;  for 
though  they  are  not  parishioners,  they  are  not  paupers, 
and  may  be  very  substantial  persons.  And  as  the  doc- 
trine upm  certificates  has  been  extended  to  the  families 
and  posterity  of  persons  residing  under  them,  so  as  to 
prevent  their  becoming  parishioners,  unless  the  certificate 
shall  have  been  discharged  by  serving  an  annual  office 
in  the  parish,  renting  a  tenement  of  10/.  a  year,  or  relin» 
quishment,  it  would  be  very  hard  to  deprive  them  of  a 
personal  right  where  they  actually  reside,  by  raising  a 
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presumption  of  poverty  against  the  real  fact.     In  the     ^*^*  ^* 

Taunion  case,  certificate  men  were  excluded  from  voting  xauntonca 

by  the  lex  loci ;  but  in  the  Bedford  case,  the  objection,  1  Dougi. 

though  taken  to  several  voters,  and  at  first  strongly  con-  5  Dougl. 

tended  for,  was  afterwards  given  up  by  the  counsel.  J^^-    ^^^- 
With  respect  to  persons  bribed^  and  their  disability  from 
voting,  vid.post,  chap.  5. 

The  first  class  of  the  rights  of  election  to  which  we  next  Burgage 
arrive,  is  that  by  burgage  tenure,  which  is  considered  as  a  3  luXsio. 
real  right  annexed  to  the  soil,  and  cannot  be  lost,  though  Antep.209. 
the  tenements  are  destroyed,  so  long  as  the  evidence  of 
the  right  remains.    In  Jshby  and  White,  Lord  Chief  Jus^  e  Mod.  51, 
tice  Holt  says,  that  it  is  part  of  the  constitution  of  England,  ^  ^-g 
that  burgage  tenure  boroughs,  shall  elect  members  to  Sii]k.i8,2a 
serve  in  parliament,  and  that  such  right  of  election  is  a  iSlpcndix, 
privilege  annexed  to  the  burgage  land,  and  is  a  real  pri-  P*  l^^ 
vilege.    This  right,  however,  was  probably  in  its  origin, 
personal,  and  exercised  by  the  inhabitant  householders  of 
burgage  tenements,  as  inhabitants.    The  burden  of  pay- 
ing the  member's  wages,  being  co-extensive  with  the 
right,  was  probably  levied  upon  such  inhabitants  only 
who  had  a  right  to  vote,  which  made  the  inhabitants  of 
new  houses  not  very  anxious  to  participate  in  that  right.  [  298  ] 
and  would  also  make  the  old  burgage  tenants  jealous  of 
their  partaking  of  the  privilege ;  and  from  hence  pro- 
bably the  rights  have  gradually  been  considered  as  terri- 
torial,  rather  than  personal.     In  the  second  Downton 
case,  a  burgage  was  defined  to  be,  "  an  entire  indivisible  Lad.  ire. 
^*  tenement,  holden  of  the  superior  lord  of  a  borough,  Definidoo. 
'^  by  an  immemorial  certain  rent  distinctly  reserved,  to 
"  which  the  right  of  voting  is  incident.**    In  the  first  ^  jy^^  , 
Downton  case,  the  definition  given  was,  ''one  undivided  205. 
^'  and  indivisible   tenement  clearly  described,  neither 
'*  created  nor  capable  of  being  created  within  time  of 
''  memory,  which  has  immemorially  giving  a  right  of 
^  voting.'*    The  rent  payable,  is  not  always  the  same  in 
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the  tame  borough^  nor  always  corresponds  with  the  re- 
puted value  of  a  burgage  rent  within  such  borough. 
Thus  in  Clitheroy  where  the  reputed  rent  is  one  shilling 
and  four  pence,  there  are  burgages  paying  eight  pence 
rent.  In  fVestbury,  either  four  pence  or  two  pence  is  a 
burgage  rent,  and  so  of  several  other  places. 

A  burgage  may  be  held  of  a  manor  of  which  it  is  not 
parcel ;  but  it  does  not  give  a  vote. 

The  proportion  which  the  value  of  any  particular  bur* 
gage  rent  reserved,  bears  to  the  reputed  value  of  the 
common  burgage  rent  within  the  borough,  has,  in  many 
places,  by  use,  been  transferred  to  the  burgage  itself,  so 
as  to  imply  a  division  of  it,  though,  in  fact,  the  burgage 
is  entire.  Thus  in  Downton,  there  are  burgages  called 
half  burgages,  and  quarter  burgages,  but  where  these  are 
not  created  within  the  time  of  memory,  but  have  been 
immemorially  entire,  they  give  a  right  of  voting,  and 
are,  in  truth,  taken  to  be  entire  burgages ;  but  no  divi- 
sion, made  within  time  of  memory,  can  give  a  right 
which  belongs  to  the  entire  burgage  only,  and  on  that 
reasoning  probably  the  first  Downton  case  was  deter- 
mined. 


[  299  ] 


In  the  Horsham  case,  a  distinction  was  endeavoured  t^ 
be  made  in  argument,  between  burgage  tenure  boroughs 
of  the  description  of  Downton  and  Clithero,  in  which  the 
entirety  of  the  ancient  burgage  was  essential  to  give  a 
vote^  and  burgages  at  common  law,  which  as  far  as  they 
are  defined  by  Littleton,  may  be  of  a  divisible  nature,  so 
they  were  originally  burgages,  and  are  still  holden  wholly, 
or  in  part  of  the  lord,  by  certain  rent.  The  inconvenience 
of  indivisibility  on  one  side,  and  divisibility  on  the  other, 
are  fully  stated  in  the  arguments  of  counsel,  and  reported 
by  Mr,  Fraser.  The  committee  gave  no  countenance  to 
the  distinction,  but  held  the  entirety  of  the  burgage, 
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sential  to  give  the  vote.  If  the  parcels  in  the  conveyance     Sect  a. 
to  the  voter,  or  to  those  under  whom  he  claims^  can  be 
construed  with  propriety,  as  including  the  whole  burgage, 
it  shall,  though  some  part  be  dropped  in  the  enumeration. 
TTius  where  a  barn  and  orchard  were  omitted  in  the  con- 
veyance to  the  voter,  which  were  shewn  to  be  part  of  the 
burgage,  by  an  old  entry,  describing  the  burgages,  yet 
there  being  other  general  words  which  might  comprehend 
these,  and  there  being  no  separate  occupation  of  them^ 
the  burgage  was  held  entire.     But  where  by  a  deed  of  2  Fra.  78. 
1713,  the  burgage  appeared  to  consist  of  two  acres j  it  Tovcj's 
being  described  in  evidence  before  the  committee,  as 
being  but  about  a  quarter  of  an  acre,  tlie  vote  was  held  bad. 
Where  the  parcels  were  general,  and  appeared  to  he  part 
of  the  Talbot  Inn,  the  vote  was  held  bad.    So  wherever  ib.79. 
the  voter  claimed  in  right  of  part  of  a  messuage.     So  ^^}^^^'* 
where  a  rent  in  1611,  had  been  since  clearly  subdivided  lb.  79. 
and  multiplied,  and  was  payable  in  distinct  portions,  for  lb.  82,  pM« 
they  must  be  considered  as  distinct  reservations  upon  *""' 
the  broken  parts  of  the  burgage,    ji  fortiori,  where  it 
appears  clearly  the  voter  has  but  part  of  the  burgage,  by 
comparing  his  conveyance  with  an  ancient  description  of  j^.  32. 
the  burgage.     Or  where  a  severance  can  be  shewn  at  ^°"", 
any  period.     So  where  ihe  conveyance  was  of  one  sixth  Tote. 
part  of  the  whole  in  six  parts,  to  be  divided  of  and  in  two  J^iJ^*, 
closes  of  land  (with  their  descriptions)  containing  by  vote, 
estimation,  eight  acres,  being  six  entire  burgages,  the 
grantees'  votes  were  held  bad ;  for  each  did  not  take  an  en-    *•  ^.      ■■ 
tire  burgage  in  severalty,  but  one  sixth  of  the  whole  land,  son'f  vote, 
which  gave  an  interest  to  each,  of  one  sixth  part  in  every  q^'jai^,, 
burgage*  by  which  the  entirety  was  destroyed.  But  a  re-  vote  &  pas- 
union  of  the  possession  will  restore  the  vote ;  and  that  1^107. 
may  be  presumed  from  circumstances  ut  videtur.  !*>•  i^^« 

•^         ^  Scott'fvote. 

Ibid. 

A  variance  in  the  rent  will  not  prejudice,  if  the  entirety  eihs*,  vote. 
of  the  burgage  be  proved  by  boundary.     Nor  if  it  be  2Fra.i«i. 
described  in  the  conveyance  to  the  voter,  as  four  acres, 
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Sect.  s.     though,  it  should  appear  to  have  been  originally  but  three, 

lb  123  ^^  ^^^  '^^^^  ^®  P**^^*    W^^^*®  ^^®  burgage  was  shewn  to 

Ibid.  have  been  divided  in  1793,  the  vote  was  held  bad.    Of 

Notes  on  these  burgage  tenures^  it  is  computed  there  are^  in  all^ 

Downtou  twenty-nine. 

Those  who  wish  to  go  more  accurately  into  the  doc- 
trine of  burgage  tenures,  will  find  ample  field  for  amuse- 
ment and  instruction^  m  the  cases  which  have  been 
referred  to. 

3G.5.C.15.       These  burgages*  being  excepted  expressly  otit  of  the 
Durham  act,  may  be  conveyed  at  any  time  before  the 
Sim.  114.      election,  but  the  conveyances  and  titles  must  be  as  strictly 
made  and  proved^  as  if.  it  was  a  real  sale  for  a  valuable 
consideration,  and  the  question  of  title  was  in  issue  in 
3  Dougi.      ejectment.  This,  Mr.  Douglas  accounts  for  by  observing, 
Peterboro'    ^^^^  ^^  ^^^  privilege  of  voting  is  the  object  meant  to  be 
c*'  acquired  by  the  conveyance,  the  means,  when  once  autho- 

Lod.  313.  rised,  must  be  strictly  complied  with ;  and  Mr.  Luders  has 
Downton  properly  compared  it  to  the  solemn  farce  of  a  recovery, 
ca.  where,  though  the  whole  is  a  fiction,  the  parts  must  be 

strictly  represented :  so  here  the  formaUties  must  be  ob* 
served  as  a  compensation  for  the  want  of  substance.  It 
[  301  ]  was  objected  upon  petition,  that  the  devisees,  in  trust  for 
an  infant,  could  not,  in  breach  of  that  trust,  convey  the 
burgage  tenures  devised  to  them,  so  as  to  give  a  right  of 
voting ;  and  even  though  the  conveyances  should  pass 
the  estate,  yet  that  the  grantees  would  be  so  far  affected 
by  notice,  as  to  be  incapable  of  taking  any  use  or  privi- 
lege for  their  own  benefit ;  but  the  committee  held  other- 

*  Vid.  appen.  to  Horsham  case,  2  Fra.  where  Mr.  J.  Grose  considers  (he 
return  of  the  title  deeds,  as  no  prejudice  to  the  vote  given  for  a  burgage* 
conveyed  in  order  to  give  a  vote,  according  to  the  law  of  parliament.  The 
subject  of  burgages  is  argued  at  much  length  in  the  Horsham  case,  8th 
January  1807.  Vid.  Mr.  Serjeant  Copley's  Report  of  that  cose,  published 
1808. 
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wise,  and  established  the  election.    If  more  than  one     Sects, 
burgage  tenant  join  in  conveying  distinct  tenements,  the  ^      ^^^^ 
conveyance  must  be  stamped  for  as  many  distinct  con- 
veyances, or  it  is  void,— as  to  all  but  the  firsl,  perhaps  3  Lud.  195. 
it  may  be  good  to  pass  his  interest. 

In  most,  if  not  in  evpry  one,  of  the  burgage  tenure  H.  B.  f59. 
boroughs,  there  will  be  found  traces  of  a  court  of  some 
description,  through  which  the  lord  in  feudal  times,  ad- 
ministered justice  to  his  vassals,  and  at  which  all  his 
burgage  tenants  were  bound  originally  to  attend  as 
suitors. 

The  nature  of  this  tniure  will  be  illustrated  by  a  refer*  lb.  f60. 
ence  to  the  proceedings  respecting  some  of  the  boroughs 
where  the  right  of  voting  is  confined  to  it ;  and  from 
them  we  may  gather,  the  paying  a  certain  rent,  reliefs, 
and  fines  on  alienation,  and  doing  fealty  and  suit  at  the 
lord's  courts,  were  its  usual  incidents. 

But  the  payment  of  rent,  or  the  performance  of  any  lb.  us. 
particular  duty  or  service,  was  not  anciently  a  neces- 
sary incident  to,  or  a  distinguishing  characteristic  of^ 
burgage  tenure. 

In  the  Horsham  case,  1792,  the  irregularity  of  the  rent  ib.  264. 
was  received  as  one  circumstance;  to  disprove  the  iden- 
tity of  the  tenement,  for  which  the  vote  was  claimed;  but 
in  the  case  of  fFm.  Hordes,  where  the  rent  had  varied,  but 
the  identity  of  the  premises  was  satisfactorily  proved  bj 
the  boundaries,  the  vote  was  held  good. 

So  that  the  tenure  of  burgage  is  from  the  antiquity ;  [  302  ] 
and  their  tenure  in  socage  is  the  reason  of  their  estate;  H.B.t66. 
and  the  right  of  election  is  annexed  to  their  estate :  so 
that  it  is  part  of  the  constitution  of  England,  that  these 
boroughs  shall  elect  members  to  serve  in  parliament, 
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^**^-  *•     whether  they  be  boroughs  corporate,  or  not  corporate 
and  in  that  case  the  right  of  election  is  a  privilege  an* 
nexed  to  the  burgage  lands,  and  is,  as  it  may  probably 
be  called,  a  real  privilege. 

lb.  267.  But  there  are  many  towns  sending  no  representatives 

to  parliament,  in  which  burgages  have  existed  from 
time  immemorial :  and  boroughs  represented  in  parlia* 
ment,  in  which  are  burgage  tenements,  whose  owners  or 
occupiers  have  not,  as  such,  the  privilege  of  voting. 

Not  con*  It  is  hardly  necessary  to  observe,  that  the  right  of 

burgage       voting  is  not  confiued  to  burgage  houses ;  but  that  the 
hoases.  lb.  tenements  which  give  the  privilege,  frequently  consists 
wholly,  or  in  part  of  lands. 

bS^lJel  Whether  the  ;  8c  8  W.  3.  c.  25.  s.  7.  commonly  called 
iPeck.321.  the  splitting  act,  applies  to  burgages,  much  doubt  has 
been  expressed :  and  there  are  many  cases  collected  by 
Mr.  Serj.  Heywood,  in  his  volume  on  boroughs,  wherein 
it  has  been  held,  that  burgages  are  not  within  the  split- 
ting act, 

H.B.  376.  These  half  and  quarter  burgages  are  not  so  denomi- 
nated, because  they  contain  such  proportions  of  entire 
burgages;  but  because  they  pay  such  proportions  of 
their  ancient  annual  rents. 

When  When  these  divisions  of  burgages  were  made,  cannot 

H^B**278     "^^  ^^  traced  ;  but  according  to  the  modern  decisions,  it 

is  necessary,  in  order  to  account  for  some  of  them,  as  well 

as  entire  burgages  carrying  votes,  to  suppose  that  they 

were  so  granted  out  originally  by  their  lords. 


[303] 


The  word  indevisable,  must  be  understood  with  some 
restriction ;  for  it  has  never  been  contended  that  a  burgage 
tenement  may  not  be  divided^  and  the  portions  conveyed 
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to  separate  purchasers.  This  beneficial  law,  passed  in  the  ^^^*  ^ 
eighteenth  year  of  Edward  the  first,  known  by  the  name 
of  the  statute  quia  emptores,  which  expressly  provides  Ibid* 
quod  de  cetera  Uceat  unicuique  libera  homini  terram  $uam 
seu  tenementum  seu  partem,  indepro  voluntate  sud  vendere: 
and  that  the  feoffee  shall  hold  immediately  of  the  lord  of 
the  fee,  by  the  same  services  as  the  feoffor  formerly  held, 
is  understood  to  extend  to  this  tenure;  so  that  the  tene- 
ment is  divisible  exactly  as  if  it  had  been  a  common  free- 
hold; but  according  to  the  decisions  in  the  Downton  Bnd 
other  cases,  after  such  division,  the  right  of  voting,  be- 
fore annexed  to  the  soil  of  the  whole,  does  not  foHow 
each  of  the  separate  parts. 

In  the  common  law,  no  prohibition  to  exercising  this  '**•  *^^^ 
privilege,  is  found ;  but  by  the  law  of  parliament,  it  has 
been  supposed,  that  portions  of  a  burgage  tenement  en- 
titled to  vote,  if  split  within  time  of  memory,  do  not 
transmit  that  right  to  their  holders. 

The  committee  (Horsham,  1792.  2  Fraser,  40.)  uni-  ib,Mi. 
formly  decided  against  all  the  votes  which  had  been 
tendered  or  received  at  the  election,  by  tenants  of  parts 
of  burgages  split  since  the  time  of  memory. 

Of  late,  however,  (and  the  case  of  Horsham,  1 792,  may 
be  referred  to  as  the  most  recent  instance ;)  it  has  been 
admitted  that  whenever  an  ancient  burgage,  giving  the 
right  of  voting,  is  split,  that  right  is,  though  not  wholly  ''^fP'*''  *^* 
lost,  yet  suspended  and  in  abeyance,  and  cannot  be  ex-  ing  is  in 
ercised  by  any  of  the  tenants  of  its  divisions;  and  indeed  h*J*^*^ 
where  there  is  no  custom  to  regulate,  it  seems  very 
diflicult  to  determine  to  whom  the  preference  shall  be 
given. 

The  annual  value  of  a  burgage  tenement,  as  has  been  Valoe. 
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Sect  3.  already  observed,  can  never  come  in  question  before  an 
^  g  ^^g^  election  tribunal,  except  collaterally,  for  its  present  value 
is  immaterial;  but  whether  it  pays  that  annual  rent 
which  is  now  considered  as  incidental  to  the  tenure,  and 
evidence  of  the  entirety  of  the  tenement,  is  always  ma- 
terial to  be  enquired  into. 

loterest.  The  tenure  in  burgage,  seems  to  be  very  various :  thus 

'*  inhabitants  possessing  houses  within  the  borough,  who 
are  freeholders,  copyholders,  or  leaseholders  for  any 
term,"  have  voted  ;  or  again,  '^  tenants  of  burgage  houses 

lb.  «84-6.  by  lease  for  years  absolute,  had  a  right  to  vote  ;"  or, 
"  every  tenant  of  any  burgage  tenement  in  fee  for  life, 
or  ninety'-nine  years  determinable  for  lives,  or  by  copy 
of  court  roll,  paying  a  burgage  rent.'* 

Vid.  Argu-        It  appears  that  persons  having- equitable  titles  in  bur- 
rcon.?LB.  g^g^  ^  trustees,  8cc.  may  vote. 

lb.  292.  But  in  general,  it  is  extended  to  those  who  have  a  free^ 

hold  interest,  who  are  seised  in  fee  or  for  term  of  life. 

Producing        And  it  has  not  been  uncommon  for  returning  officers 
lb.  301.       to  insist,  at  the  poll,  upon  the  production  of  their  title 
deeds,  befora  they  were  allowed  to  vote;  many  instances 
occur,  in  which  this  has  been  done,  as  at  Dotsmton,  8ic. 

lb.  305.  The  tenement  must  not  only  be  formerly  conveyed  to 

its  present  owner  or  possessor,  but  in  case  his  vote  is 
contested,  he  must  be  prepared  to  deduce  his  title,  with 
as  much  regularity  and  nicety,  as  upon  the  trial  of  aiv 
ejectment. 

H.  B.  306.  The  grantee  must  be  in  possession  of  the  burgage  tene- 
ment, so  far  at  least,  as  is  necessary  to  give  him  a  com- 
plete title,  before  he  can  be  entitled  to  vote.  This  posses- 
sion is  usually  given  by  the  means  of  the  lease  for  a  year, 
which  precedes  the  deed  of  release,  and  it  seldom  hap- 


Chaf.IV.]  and  towns.  305 

pens  that  voters  are  in  tlie  actual  possession  of  the  tene-     Sect.  3. 
ments,  either  by  occupying  them  themselves,  or  receiving  iTo^^l^ 
the  rents  and  profits  from  those  who  do  occupy  them. 

As  to  the  identity  of  the  burgage,  five  points  are  gene-  ^  p^  5^^ 
rally  made  the  subject  of  enquiry: 

1.  The  Name  of  the  burgage,  which,  if  found  in  all  Name* 
deeds  to  be  the  same,  would  afford  a  presumption  in 
favour  of  the  identity  of  the  burgage. 

2.  The  Contents;  which  are  extremely  necessary  to  Contcnu. 
be  considered  in  this  tenure,  because  if  any  part  of  an 
aggregate  specification  were  afterwards  omitted,  that 
omission,  if  no  satisfactory  account  were  given  of  it^ 
would  undoubtedly  destroy  the  vote. 

3.  The  Boundaries ;  which  if  all  along  described  in  Boundariei. 
the  same  manner,  would  create  a  strong  presumption  in 

fevour  of  the  contents. 

4.  The  Rent ;  for  though  rents  may  be  received  or  Rent, 
abandoned  by  the  lord ;  where  that  is  not  the  case,  if 

the  rent  is  lessened,  and  the  contents  are  not  proved  to 
be  the  same,  the  presumption  is,  that  the  burgage  is 
not  entire. 

5.  The  Situation  of  the  streets.  SltoaUon. 

In  the  Horsham  case,  the  following  five  propositions^  3  Lad>  sio. 
ms  descriptive  of  a  burgage  vote,  were  referred  to  : 

1.  In  a  proper  burgage  tenure  borough,  the  right  to  freehold 
vote,  is  incident  to  the  freehold  interest  of  every  burgage  *"^*'**'* 
tenure. 

3.  Such  right  may  be  suspended|  but  cannot  be  ex-  S"»P«»d«^- 
tinguished. 

Y 


3o6  ELECTORS  FOR  BOROUGHS    [Chaj.IV. 

Sect.  9.         3.  Every  ancient  tenement  situate  within  such  borough, 
2^^J^^J    '  and  held  by  socage  tenure,  is  a  burgage. 

Ch^Mrtw-        4-  The  characteristics  of  a  burgage  are,  that  the 
Mtics  of        tenant  is  liable  to  pay  to  the  lord  of  the  borough,  a 
2  Fra.  57.     rent  certain,  a  relief  upon  descent,  and  a  fine  upon 
alienation. 

Cvidettce  '5.  The  question,  whether  a  tenement  is  or  is  not  a  bur- 
^ '  S^S^y  'being  a  question  of  prescription,  the  alBSrmative 

may  be  established  by  any  of  the  modes  of  proof  by 
-which  other  prescriptions  or  customs  are  proved. 

Corporste  The  corporate  right  of  election  is  prescribed  by 
HofcL'i-iJis!  charters,  which  are  mostly  existing.  This  right  of  elec- 
it  Co.  120.  tion  is  modern  in  comparison  with  others.  Most  of  the 
SOS.  et  aeq.  places  which  owe  their  privilege  to  charter,  have  had  it 
S^itS^t  conferred  upon  them  since  the  reign  of  E.  6.  and  parti- 
itsa.  cularly  in  the  reigns  of  Mary,  Elizabeth,  and  James 

^not«fon  ^'^^^^^  Edward  IV.  was  the  first  king  who  took  upon 
the  rise  and  him,  not  only  to  ^^nt  the  privilege,  but  also  to  establish 
coraor"  °  ^^®  modc  of  election  by  charter,  having  gran  ted,  amongst 
tioiw.  other  things,  to  the  borough  ^f  fVeniock,  the  right  of 

1478.  *  sending  one  burgess  to  parliament.  It  appears  first  to 
vviiiis,  4S.  ijave  returned  two  members  in  the  33  of  H.  8.  Car.  2. 
\  '  was  the  last  who  granted  this  right  to  Newark.  The 
Deb.^oi.  4.  power  of  the-crown  to  make  that  grant,  was  much  dis- 
PjJ^  to      puted,  but  at  length  established,  as  far  as  a  majority  of 

the  house  of  commons  x^ould  at  that  time  establish  such 

a  question. 

yid.iI>o«g.  In  Ashbyv.  White,  Lord  Holt  puts  the  case  of  a  grant 
within  memory  of  such  right,  but  says  it  can  be  given 
only  to  a  corporation.  No  king  has  ever  attempted  it 
since,  nor  could  it  be  done  now,  without  a  violation  of 
the  aiticles  of  union. 

What  persons  come  within  the  description  of  tlie  char- 
ter, or  are  legally  invested  with  those  corporate  rights  by 
virtue  of  which  they  are  entitled  to  vote  at  an  election,  must 
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sometimes  create  questions  of  nicety.  When,  for  instance.  Sect  X 
ao  integral  part  of  a  corporation,  consists  of  an  indefinite  ^  ^  ^ 
onmber  of  freemen  or  burgesses,  who  are  required  to 
comply  with  some  conditions,  or  conform  to  some  rules, 
before  they  are  fully  invested  with  that  corporate  capacity, 
by  virtue  of  which  they  claim  to  vote  for  members  of 
parliament,  it  will  often  be  difficult  to  decide  what  is  a 
proper  and  sufficient  conformity,  according  to  the  spirit 
as  well  as  the  letter  of  such  rules. 

In  the  Sudbury  case  it  was  determined,  that  persons  J^?**"*'* 
who  had  tendered  their  votes  as  freemen,  after  due  ap-  Sudbury 
plication  to  be  admitted  to  their  freedom,  and  wrongful  ^^ 
refusal  to  admit  them,  were  entitled  to  vote,  and  ought 
to  have  been  polled.    So  in  the  Shrewsbury  case,  persons  1  Doagl. 
entitled  to  be  sworn  in  burgesses,  and  as  such  to  vote  for  ^j^'*^**^"'J 
members  of  parliament,  having  applied  to  be  sworn  in, 
and  having  been  refused,  had  tendered  their  votes  at  the 
election,  which  were  rejected;  but  it  appearing  that 
others,  who  claimed  to  be  burgesses  in  the  same  right,  hod  Tender  laf  • 
been  sworn  in  upon  mandamus,  the  committee'  held  the  wbcra  tb«r« 
tender  of  their  votes  sufficient,  and  that  they  should  have  ^^  *  "^f**** 
been  received.    In  the  Derby  case,  the  persons  claiming  $  Dougi. 
to  vote  upon  antecedent  titles,  which  were  not  completed  Jj*^-  ^^- 
by  admissions,  applied  to  the  mayor  and  three  aldermen 
(who  by  charter  were  directed  to  give  the  oaths  of  allegi- 
ance and  supremacy  before  admission),  under  a  mistaken 
but  common  notion  in  the  borough,  that  they  also  had  the 
power  of  admitting.  In  truth,  the  power  of  admitting,  by 
the  constitution  of  the  borough,  was  at  a  common  hall  of 
twenty ;  but  the  mayor  and  aldermen  neither  gave  the 
oaths,  nor  did  admit  the  claimants  at  a  common  hall,  and 
they  having  satisfactorily  proved  their  antecedent  titles, 
the  committee  held  they  ought  to  have  been  admitted 
to  vote,  and  considered  them  as  polled.    And  where  the 
election  was  upon  Monday,  and  the  application  was  made  |  y^^  |^^ 
on  Sunday  preceding,  it  was  held  sufficient.  So  where  a  Okeh««p. 
court  was  held  on  the  Saturday  before  the  same  Monday,  1791. 
at  which  the  mcr  i««^  have  applied,  and  did  out,  but 
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Sect  s.      applied  to  the  mayor  to  hold  a  court  on  the  Monday  morn- 

'      ''"^  ing,  who  refined,  the  vote  was  held  good.   In  these  cases 

lb.  167.       the  antecedent  title  was  admitted  to  be  clear*.  But  where 

the  antecedent  title  was  doubtful,  as  whether  a  second 

*  At  Sbrewsbarjf  it  bas  been  usual  to  admit  burgesses  daring  tbe  elec- 
tion, and  tbe  retumicg  officer  bas  sometimes  been  detained  till  18  o*cl«ck 
at  night  in  examining  Uieir'  claims  and  iidmitting  tbeui,  after  the  poll  of 
each  day  had  closed*    At  the  last  election^  which  vas  occasioned  bj  tlie 
death  of  the  former  member,  the  mayor,  in  order  to  avoid  this  inconveni- 
ence, before  any  candidates  had  declared  themselves,  issued  a  public 
notice,  **  That  he  should  hold  a  court  with  the  rest  of  the  corporation,  for 
the  purpose  of  admitting  burgesses,  every  day  from  12  to  3  o*clock,  for  the 
week  preceding  the  day  of  election,  but  that  he  would  not  sit  fur  that  pur- 
t>o$e  afler  the  commencement  of  the  election,  except  for  the  admission  of 
such  burgesses  as  might  acquire  their  right  during  the  election."    At  the 
election  (the  author  of  this  work  acted  as  assessor)  two  candidates  having 
been  proposed  for  one  vacancy,  it  became  a  question,  whether  the  mayor 
liad  acted  legally  in  giving  such  notice,  and  whether  be  was  not  bounfl  by 
law  to  rescind  it,  and  admit  as  usual  the  burgesses  who  applied  for  that 
purpose  during  the  days  of  polling.    This  was  strongly  urged  by  two 
counsel  on  one  side,  and  as  strenuously  opposed  by  two  counsel  on  the 
other.    The  mayor  was  advised  by  the  assessor,  that  he  might  do  as  he 
pleased  about  the  admission  of  those  burgesses  during  the  election,  who  had 
acquired  their  rights  before  the  election ',  that  the  law  which  directed  him 
to  preside  at  the  election,  did  not  compel  him  to  devote  any  of  his  time  to 
other  purposes  during  that  period ;  and  that  as  he  had  issued  his  notice 
before  the  candidates  had  declared  themselves,  and  consequently  before 
be  could  be  aware  that  it  would  affect  tbe  interest  of  either,  he  could  not 
rescind  it  without  subjecting  himself  to  the  charge  of  partiality,  when  it 
appeared  that  by  so  doing  he  would  advance  the  interest  of  one  party,  to 
the  prejudice  of  the  other.     The  mayor  acted  upon  this  advice,  and  several 
persons  who  had  applied  to  be  admitted  during  the  election  tendered  their 
votes,  and  were  rejected.     None  of  these  had  applied  to  be  admitted  before 
the  election  began  ;  nor  did  any  one  whose^  rights  had  accrued  during  the 
election,  tender  his  vote.    No  petition  was  presented,  although  the  mayor 
was  told  at  the  time,  that  such  a  course  would  be  pursued.    Upon  the  best 
consideration  I  have  been  able  to  give  this  subject  since,  assisted  by  com- 
munication with  those  whose  opinions  I  most  value,  I  have  had  no  reason  to 
doubt,  that  the  mayer  acted  right.      Although  there  is  certainly  some 
difference  of  opinion  in  the  profession,   whether  or  no    burgesses  can 
claim  to  be  admitted  during  the  election,  not  having  applied  for  that  pur- 
pose previous  to  the  elfttion.     Where  it  has  been  shown,  that  persons 
have  made  due  ajfplication  to  be  admitted  freemen,  and  have  tendered  their 
votes  at  the  election,  and  been  rejected,  committees  have  allowed  their 
Totes;   if  it  appeared  that  they  were  at  the  time,   possessed  of  those 
qualification^  entitling  them  to  admisdon ;  but  these  prtlimioaries  of  doe 

applicatioi 
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bom  son,  who  was  the  eldest  at  his  father's  death,  should     ^^^  3- 
come  within  the  description  of  eldest  son  of  a  freeman,      *  ^ 
to  which  latter  description  the  right  was  annexed,  and  an 
application  to  be  enrolled  at  a  prior  sessions,  which  wag 
refused,  and  he  brought  no  mandamus,  for  which  there 
was  time  prior  to  the  election,  his  vote  was  rejected.  And  ^  ^'■*  ^^^* 
perhaps  there  may  be  some  doubt,  whether  in  the  case  of 
a  clear  title,  which  requires  some  addition  of  form  to  be 
conferred  by  a  third  person,  to  make  the  right  complete, 
the  voter  is  bound  to  follow  up  the  ordinary  regulation  by 
an  application  for  a  mandamus,  where  a  mandamus  will 
Ke,  and  the  time  would  admit.    As  where  the  presentment  Mldhunt 
of  a  burgage  tenant  is  requisite  to  give  the  right,  if  the  Wils.s83. 
homage  refuse  to  present,  or  the  lord  or  his  steward  to  et*»cq. 
hold  a  court,  in  which  case  the  voter  might  have  had  a 
mandamus.    If  no  rate  is  made  for  a  considerable  period, 
and  a  new  occupier  wants  to  have  a  vote,  he  shall  not  have 
it,  unless  he  obtain  a  rate  to  be  made  by  mandamus,  if  the 
overseers  refuse  *.    But  perhaps  sueh  a  measure  as  this,  Sim.  p.  119. 
would  hardly  be  exacted  by  a  committee,  if  there  was 

applkatiou  and  tender  must  be  proved  before  tbe  committees  will  go  into 
eyidence,  cither  as  to  the  right  of  the  voters  to  their  freedom,  or  to  establish 
Uirir  votes.    Gloucester  ca.     1  Fra.  167.    Orme,  2d  ed.  224. 

No  application  can  be  made  to  the  king's  bench  for  a  mandamus,  till 
me  month  after  notice  to  be  admitted  specifying  the  nature  of  the  clairo^ 
shall  be  given  to  the  mayor,  &c.  As  to  the  mode  of  proceeding  to  obtain 
admission,  vid.  stat.  12  G.  3.  c.  21.    Appendix,  p. 

In  Coventry,  by  stat.  21  G.  3.  c.  54.  no  person  can  be  admitted  a  free- 
man of  that  city,  after  the  day  on  which  notice  shall  be  given  by  the 
sheriff,  of  an  election  of  members,  till  after  the  final  close  of  such  election* 

*  Query,  where  there  are  no  poor,  and  the  overseers  have  no  occasion 
for  a  rate  ?  But  since  the  passing  of  the  Windsor  Act,  it  does  not  seem  to 
be  necessary  that  a  rate  sliould  in  all  cases  be  made  to  entitle  a  new  occu- 
pier to  vote  ;  for  if  such  new  occupier,  after  the  making  of  a  rate,  come 
into  the  occupation  of  property  for  which  any  person  was  rated  in  the  last 
rate,  or  which  at  the  time  of  making  such  rate  was  void  and  unoccupied^ 
Uie  overseer  may  compel  him  to  pay  his  proportion  of  the  rate ;  and  where 
such  new  occupier  has  re&ided  a  sufficient  time  in  the  borough,  before  the 
election,  to  entitle  him  to  vote  as  a  scot  and  lot  voter,  and  has  applied  to 
the  overseer  to  apportion  his  rate,  or  tendered  his  cate  to  the  overseer^  th« 
.  rctBining  officer  ought  to  receive  tbe  vote.    Vid.  aotci  p.  206* 

Y3 
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Sect  3.     satisfactory  proof  that  the  making  of  the  rate  was  fraudu- 

sLudTioo  '^"^'y  deferred.    Nor  does  it  seem  a  case  in  which  a  man- 

and  leq.       damus  would  be  granted,  if  it  were  applied  for.     In  all 

cases,  where  the  corporator  has  been  in  undisturbed  po&*> 

session  of  his  franchise,  for  such  a  period,  as  to  be  good 

against  a  quo  warranto,  the  committees  will  not  enter 

Rex  ▼.         into  any  objection  to  the  title  of  the  voter ;  that  period,  by 

Vid!note  in  analogy  to  the  statute  of  limitations,  was  formerly  settled 

^»  ^'        at  twenty  years.    In  the  case  of  a  derivative  title,  endea- 

oi  Reporu.   voured  to  be  impeached  by  shewing  the  original  title  of 

the  mayor  for  the  time,  bad,  the  mayor  having  died  in  pos- 

[  3^9  J    session  of  the  office,  Blackstone,  J.  would  not  suffer  evi- 

Helleston      Jence  to  impeach  his  title,  and  the  defendant  had  a  ver- 

f  Doog.  25.  diet.  By  the  same  rule,  it  is  to  be  presumed,  a  committee 

would  not  entertain  such  an  objection  upon  an  election 

^ce?         petition.    The  court  of  King's  Bench  inclined  lately  to 

Mich.  1.      narrow  the  time  of  limitation,  and  a  case  was  mentioned 

1785 

1  Term        ^Y  ^^'  J*  Buller^  where  fourteen  years  undisturbed  pos- 
^P'  session  of  a  franchise,  was  held  good  on  a  nK)tion  for  a  quo 

Pike,  20  G.  warranto.  But  in  the  case  of  Rex  v.  Bond,  M .  T.  1 788, 
Vid  note  Lord  Chief  Justice  Kenyon  said,  that  the  rule  of  twenty 
in  Rex  ▼.  years  limitation,  ought  not  to  be  departed  from.  Since 
this,  however,  the  judges  of  B.  R.  have  concurred,  in  fa- 
vour of  corporate  rightS;  to  fix  it  at  six  years,  1791. 


Stace. 


But  as  the  rule  of  limitation  extended  only  to  appli- 
cations made  in  behalf  of  private  persons,  and  was  not 
binding  on  such  as  might  be  made  by  the  Attorney 
General  in  behalf  of  the  crown,  it  was  enacted  by  the 
32  G.  3.  c.  58.  8.  1.  that  the  defendant  to  an  informa- 
tion in  the  nature  of  a  quo  warranto,  may  plead  the 
holding  of  it  for  six  years  or  more. 

Where  sirf-       From  the  above  stiatute  it  appears  that  a  corporator,  who 

ficient  time  .  7  c  S     c         uc        ' 

has  elapsed  has  been  in  possession  of  his  franchise  tor  six  years  or 

warranto  niore,cannot  be  removed  by  a  ^fi/o  warranto*,  and  commit- 

cttinroiitccs  tecs  havc,  in  late  cases,  refused  to  go  into  evidence  to 

tMeVre-*  *  impeach  the  title  of  a  corporator,  where  there  has  been 
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sufficient  time  fromhis  admission,  to  instittite  proceedings     ^^^  ^ 
in  the  proper  courts,  to  remove  him.*    This  was  decided  fu^^dtT^ 
by  the  committee,  in  the  case  of  Harwich,  relative  to  the  *}^^  •^^ 
vote  of  Joseph  Deane;  he  had  been  admitted  a  capital  voter  to  be 
burgess  in  J  uJy,  1 798,  f  resided  at  Harwich,  and  had  ever  f  "Hiired 
since  his  election,  exercised  corporate  rights  there,  he  had 
attended  at  a  court  summoned  in  April,  1802,  by  the    [  310  ] 
same  piayor  who  presided  at  the  election,  and  who  reject- 
ed his  vote.    A  preliminary  objection  was  made  against 
any  evidence  being  given  to  impeach  the  title  of  Deane, 
DO  effectual  proceedings  having  been  had  in  the  proper 
courts,  to  oust  him  from  his  franchise.    The  committee 
decided,  "  that  an  examination  of  witnesses,  tending  to 
invalidate  the  election  of  Deane  to  the  office  of  capital 
burgess  of  the  borough  of  Harwich,  in  the  year  1 7981 
ought  not  now  to  be  allowed."    It  appears  from  the  ar-  1  P«ck. 
guments  of  counsel  in  the  case  of  East  Redford,  that  pro^  -ej^  1^4, 
ceedings  bad  been  instituted  against  Deane,  and  the  cause  ^^'^ 
was  ready  for  trial  before  the  election,  and  was  princi- 
pally prevented  from  being  tried,  by  a  press  of  business  at 
the  assizes.    After  Deane's  election  had  been  supported 
by  the  committee,  the  counsel  for  the  sitting  member,  in 
the  opening  of  their  case,  suggested  that  the  entry  of 
Deane^s  election,  in  1798,  was  fraudulent;  and  they  sub- 
mitted that  it  was  competent  for  them  to  establish  this 
case  of  >fraud  in  the  entry,  although  the  decision  of  the 
committee  had  precluded  them  from  shewing  a  decisive 
title  in  the  voter.     But  the  committee  intiA^ated  their 
opinion  to  be,  that,  as  the  objection  to  Deane  had.  remain- 
ed so  long  without  notice,  or  any  effectual  legal  steps  to 
remove  bim,  they  would  not  enter  at  all  into  the  question. 


*  The  committees  in  the  cases  of  Bedford  (2  Doug.  81.  and  3  Doug.  145,) 
and  Sudbury  (Phillipfi.  189,)  went  into  the  righ^of  freemen.to  their  freedom, 
although  the  J  had  been  in  potse«sion  long  enough  for  a  quo  warranto  to  hart 
been  brought  against  them.     1  Peck.  39^.  Harwich. 

t  The  electioQ  wai  in  June  or  July,  180S. 

Y4 
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Sect  d.  In  tiie  case  of  East  Redford,  it  appeared  that  Samuel 
1  Peck.  Buxton  had  been  admitted  by  redemption,  Nov.  28tb, 
*^-  1796;  he  was  objected  to  as  having  been  admitted  at  a 

ford.  court  illegally  constituted.    The  petitiouers  proposed  to 

entitle  themselves  to  produce  evidence  in  support  of  their 
objection,  by  first  shewing  proceedings  in  quo  warranto, 
against  the  voter  within  six  years  after  his  admission,  and 
they  offered  in  evidence,  the  copy  of  an  information  filed 
in  November,  1802.*  The  defendant,  in  his  plea  to  the 
information,  had  set  up  a  title  by  primogeniture  (as  eldest 
[311  ]  son)  and  an  admission  thereupon  on  the  5th  of  July, 
1802,  without  mentioning  his  title  by  redemption. 
Judgment  had  not  then  been  obtained  against  him  upon 
his  plea.  This  evidence  was  objected  to,  but  the  coun- 
sel admitted,  that  the  time  at  which  the  information 
had  been  filed,  was  sufficient  to  entitle  the  relators  to 
remove  the  voter,  by  a  judgment  of  ouster,  if  it  should 
afterwards  be  obtained  ;  but  they  contended,  that  so 
tnany  years  having  elapsed  since  his  admission,  the  com- 
mittee would  not  now  entertain  an  objection  to  his  title, 
or  strike  him  from  the  poll,  and  the  preceding  case  of 
Deane  was  cited.  The  committee  determined  not  to 
receive  the  evidence. 

5  Peck.  In  the  case  of  Weymouth^  the  sitting  member  proposed 

WejmouUi  *^  objcct  to  three  persons  who  had  voted  for  the  peti- 
committee  tiouer,  as  Capital  burgesses.  The  facts,  as  stated  in  the 
hear  ini-  argument,  were,  that  these  gentlemen  had  been  elected 
Stks*^*  ****  above  twenty  years  since,  and  had,  until  lately,  exercised 
Toters  who  the  franchise  of  capital  burgesses.  But  previous  to  their 
been 'pro-*  election,  the  corporation  had  lost  one  of  its  integral  parts ; 
ceeded  the  capital  burgesses,  (a  definite  body  of  twenty-four,) 
quo  war/  being  reduced  to  half  their  number.  This  defect  had  not 
"^*°-  .been  discovered  till  lately,  and  then  gave  occasion  to  the 

R.  v.Morris.  ^ases  of  R.  V,  Morris  and  R.  v.  Stewart,  when  the  court 

3  East's  ' 

Rep.  Jii3.     of  King's  Bench  were  clearly  of  opinion  that  the  corpo- 

R.  V.  Stew* 

Sp?i^^^*  *  ^*  electi^h  wai  held  Juljr  5th,  180». 
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mtion  was  dissolved.    It  was  objected  by  the  petitioner.     Sect.  s. 
that  the  committee  ought  not  now  to  receive  evidence  to  * 
impeach  these  votes.    That  the  voters  had  never  been 
proceeded  against  by  quo  warranto;  and  it  was  a  general 
rule,  that  where  that  had  not  been  done,  and  there  had 
been  a  sufficient  opportuni  ty,  a  committee  would  consider 
them  good.    That  besides,  they  were  protected  by  the 
Stat.  32  G.  3.  c.  58.  for  quieting  titles  to  corporate  offices. 
That  although  the  corporation  was  incapable  of  continu- 
ing itself  by  elections,  it  was  not  absolutely  dissolved,  at 
least  the  existing  corporation  preserved  the  right  of  vot- 
ing, as  appeared  from  the  case  of  Helleston,  1775,  and  as 
tbe  right  (as  it  was  said)  was  still  exercised  in  the  borough 
of  Maiden.    It  was  answered  that  this  case  differed  from  L  3^3  J 
the  cases  of  Helleston  and  Maiden,  because  there  the 
voters  had  been  originally  elected  into  a  subsisting  cor- 
poration, which  was  afterwards  dissolved.    Here  the 
dissolution  was  previous  to  the  election ;  there  was  no 
corporation  ,therefore  there  could  be  no  new  corporators; 
no  corporate  right  or  franchise  could  be  acquired  ;  that 
although  the  discovery,  had  not  been  made,  till  long 
afterwards,  still  the  fact  was  the  same ;  and  the  corpora- 
tion had  ceased  to  exist,  from  the  moment  tlie  capital 
burgesses  became  less  in  number  than  a  majority  of 
twenty-four ;   and  that  although  Lord  Mansfield,  in  the  $  Borr. 
case  of  the  mayor,  &c.  of  Colchester  v.  Scaler,  thought  ^®^^' 
that  a  corporation  so  circumstanced,  might  still  continue 
to  do  corporate  acts ;  that  doctrine  had  been  departed 
from  in  later  cases.     It  had  been  determined  by  the  JEMt.Rep 
King's  Bench,  in  the  case  of  U.  v.  Saunders,  that  iij 
such  circumstance?,  an  information  in  the  nature  of  a 
quo  warranto,  would  not  lie,  there  being,  in  truth,  no 
•uch  office  in  existence  as  the  defendant  was  charged 
with  claiming ;  and  although  such  information  had  been 
granted  in  R.  v.  Morri$  and  JB.  v.  Stewart,  yet  they 
had  been  granted  only  for  the  sake  of  putting  the  facts 
into  a  course  of  trial.    There  had  therefore  been  no 
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Sect  3.  laches  in  the  sitting  member,  in  not  applying  for  a  quo 
"  ^  warranto,  in  a  case  which  did  not  admit  of  such  an  appli- 
cation. The  same  answer  applied  to  the  stat.  32  G.  3. 
which  was  intended  to  protect  officers  in  subsisting 
corporations..  There  having  therefore  been  no  opportu- 
nity to  attach  the  office  claimed,  nothing  remained  but 
to  attach  the  vote  given  under  it,  which  could  only  be 
done  before  this  committee.  The  committee  determined 
that  evidence  should  not  be  received  to  impeach  these 
votes. 

3  Pong.  The  mode  of  election  may  be  regulated  by  a  bye-law  of 

^.  ^  the  corporation,  fairly  and  properly  made,  so  it  be  consis- 
4th  Co. case  tent  with  the  charter  or  law  of  the  land;  and  long  usage 
tioM.^'^'*"  is  evidence  of  such  bye-law.  But  usage  against  the  char- 
Sim,  p.  120.  ter,  is  no  evidence  of  such  right,  because  the  bye-law  in- 
Gianv.  p.*  ferred  from  the  usage,  is  bad.  Where  the  right  of  voting 
^^-  was  vested  by  the  charter  in  the  mayor,  jurats,  and  free- 

L  3  3  J  jQen^  inhabitants,  and  the  right  of  election  was  by  a  bye- 
law  confined  to  such  freemen  and  jurats  as  should  be  in- 
habitants in  the  town,  by  the  space  of  three  months  to- 
gether next  before  the  election,  this  bye-law  was  deter- 
mined to  be  bad  ;  and  two  jurats,  whose  votes  had  been 
rejected  because  they  had  not  inhabited  within  three 
months  before  the  election,  were  held  entitled  to  vote. 
But  it  appears  in  the  case,  that  they  had  houses  within 
the  borough  for  which  they  paid  rates,  and  which  they 
had  not  deserted ;  it  is  possible,  therefore,  that  they 
might  be  considered  as  inhabitants,  though  they  were 
not  resiants. 

GJany.  65.  So  in  the  Dover  case,  the  right  of  voting  was  in  the 
mayor,  jurats,  and  commonalty,  which  commonalty  con- 
sisted of  above  eighty  persons  who  used  to  vote.  At  a 
public  meeting,  the  commonalty  being  present  and  con- 
senting, it  was  agieed  to  narrow  the  right  to  thirty-seven^ 
and  although  the  elections  had  been  made  accordingly^ 
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by  thirty-seven  only,  for  above  sixty  years,  yet  their     Sect,  9. 
election  was  held  bad,  and  the  member  returned  upon  ^^      ^"""^ 
the  suffrages  of  the  commonalty  at  large,  was  determined 
to  be  duly  elected. 

In  some  corporations,  freemen  and  burgesses  are  made  Honorary 
without  any  antecedent  title,  at  the  will  and  pleasure  of  "^™""' 
other  parts  of  the  corporation,  and  are  then  called  hono- 
raty,  in  contradistinction  to  such  other  freemen  or  bur- 
gesses, who  acquire  the  right  of  becoming  so  by  birth, 
servitude,  marriage,  or  redemption,  according  to  the 
usage  of  the  borough. 

By  the  constitution  of  some  boroughs,  such  honorary 
freemen  or  burgesses,  have  voices  in  elections  for  mem- 
bers of  parliament.     Durham,  Bedford,  and  a  variety  of 
other  places,  exhibit  instances  of  this  species  of  right.  As     r  ^^j  i 
such  persons  must  be  regularly  admitted  according  to  the 
rules  and  customs  of  the  corporation,  such  admissions  i^kka.  ' 
must  be  strictly  proved,  and  the  entry  of  them  in  the  5  W.  &  M. 
court  book  of  tlie  corporation,  must  be  stamped  pursuant  Jj^^^*  ^^ 
to  the  acts  referred  to.*  The  abuse  of  this  riojht  of  makinc:  c.  25. 

5G  3  c.4^ 

freemen  by  the  corporation  of  Durham,  occasioned  the       *  ' 
statute  made  in  the  3d  year  of  G.3.  which,  after  reciting 
the  mischief  of  making  freemen  to  influence  elections,  3G.3.c.15. 
enacts,  That  no  person  claiming  as  fi  freeman  to  vote  at 
any  election,  8cc.  for  any  city,  &c.  where  such  voter's 
right  of  voting,  is  as  a  freeman  only,  shall  be  admitted 
to  give  his  vote,  unless  such  person  shall  have  been  ad- 
mitted to  the  freedom  of  such  cit\\  8cc.  twelve  calendar  Occhaioo- 
months  before  the  first  day  of  such  election  ;  and  any  Ame,  p. 
person  voting  contrary  to  the  true  intent  of  the  act,  to  *^^' 
forfeit  £.  loo  to  any  one  who  will  sue  for  the  same. 

Not  to  extend  to  persons  intitled  by  birth,  marriage,  or  Sect  f. 
servitude  according  to  the  custom  of  the  city.  Sec. 

*  See  65  G.  3.  c.  184.  as  to  the  itamps. 
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Sect.  3.         Penalty  of  £.500  upon  mayor,  &c,  antedating  the 
s^TT^  admission- 
Sect.  4,  Any  candidate,  his  agent,  or  two  freemen  shall  be  per- 
mitted, on  demand,  paying  one  shilling,  to  inspect  the 
books  and  papers  wherein  the  admission  of  freemen  shall 
be  entered,  before,  or  one  month  after  the  election,  and 
to  have  copies  or  minutes  of  such  admissions,  paying  a 
reasonable  charge  for  writing  the  same ;  and  such  books, 
&c.  if  demanded  by  such  candidate,  8ic.  shall  be  produced 
by  such  mayor,  8ic.  at  every  election,  and  be  refened 
to,  in  case  of  any  dispute  touching  the  right  of  any  per- 
Ante,  JOS.    son  to  vote.  This  act  does  not  extend  to.persons  who  are 
entitled  to  their  freedom  of  right  by  the  custom  of  the 
borough,  who  may  be  admitted  at  any  time  before  the 
BrUtofca.     election,  or  even  during  the  poll.*     So  where  honorary 
3Doug.i7S.  freemen  have  been  duly  elected  or  presented  at  the  proper 

Cardigan  i.    i      .  .  i  .  i  *• 

ca.  court,  or  complied  with  such  ceremonies  as  the  custom  of 

I'Ted^^*  the  place  requires,  a  full  year  before  the  election,  it  is 

[  315  ]  not  necessary  that  their  admissions  should  have  been  en- 

AdmissioDs.  tered  on  stamps,  twelve  calendar  months  before,  in  order 

to  qualify  them  to  vote.  And  if  the  admission  is  entered 


*  1  Dougl.  267,  See  a  resolution  to  the  contrary  cited  from  Joarn. 
vol.  xiii.  p,  791.  col.  2. 

In  the  Cardigan  case,  one  of  the  complaints  made  in  the  petition  was,  that 
the  admissions  were  stamped  during  the  poll ',  it  was  not  proved  that  the  free- 
men were  admitted  during  the  poll.  The  committee  resolved,  "  That  the 
voters  whose  admissions  were  stamped  daring  the  poll,  prior  to  their  voting, 
are  to  he  admitted  as  legal  voters  at  this  election."  The  committee  added» 
**  The  parties  are  to  understand,  that  this  resolution  goes  merely  to  the 
legality  of  the  ttamping  during  the  poll,  before  the  voters  had  polled,  and 
not  to  any  other  right  whatsoever."  3  Dougl.  p.  SOS.  Mr.  Douglas,  in 
his  notes  to  this  case,  (post.  p.  232,)  puts  a  very  different  construction  on  the 
meaning  of  these  resolutions  to  that  which  (with  great  submission >  they 
import.  They  seem  only  to  relate  to  the  stamping  of  the  admissions  dor* 
ing  the  election,  and  before  voting,  and  not  to  the  right  of  entering  the 
admissions  of  freemen  during  the  election,  who  had  not  before  applied  for 
that  purpose.  The  returning  officer  is  not  compelled  to  admit  burgesits 
to  their  freedom  during  an  election.    Vid.  ante  p.  308,  note. 
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on  stamps,  at  any  time  before  the  vote  is  oiFered,  al-     Sects, 
though  after  the  poll  is  begun,  it  is  sufficient,  for  such 
person  is  completely  possessed  of  his  franchise,  though 
the  admission  cannot  be  evidence  of  his  right,  until  it 
be  duly  stamped.     But  if  such  admission  be  not  stamp- 
ed until  after  the  vote  is  given,  it  is  too  late,  for  the  re- 
turning ofRcer  would  have  done  right  in  refusing  the 
vote ;  and  the  question  before  the  committee  must  be,  -^^•»  *^ 
Whether  the  vote  ought  to  have  been  taken  at  the  poll  215.**"  ' 
or  not  ?  ♦  ^  ^^-  ^^*- 

When  the  right  to  vote  depends  upon  freedom,  and  lb.  sso. 
it  is  necessary,  in  order  to  have  the  freedom,  to  have  M^mr, 
been  admitted  of  any  particular  company,  the  entry  in  i«Mar. 
the  book  of  the  company,  is  the  proper  evidence.     Per- 
haps, of  all  the  rights  of  election,  there  are  none  so  ex- 
ceptionable, as  this  which  extends  to  honorary  freemen, 
who  are  occasionally  created  to  over-rule  the  voices  of 
the  resident  electors,  who  seem  to  have  the    naturid 
right  of  choosing. 

It  is  not  necessary  that  a  corporation  should  remain  Where  sd 
complete  and  entire  in  all  its  parts^  to  exercise  the  right  puJ^gone. 
of  voting :  Thus  in  the  Helleston  case,  the  mayor  and  all  «  I|""k-  ^^ 

Til  J      I-  1      Hellciton 

the  aldermen  but  one,  were  gone,  and  there  were  only  Ca. 
six  corporators  left,  one  alderman,  and  five  freemen;  and  ^^^'t^ 
yet  it  was  held  that  they  were  capable  of  exercising  the 
right  of  voting,  which  before  was  belonging  to  the  corpo- 
ration at  large ;  and  the  petitioners  who  claimed  under 
the  remaning  corporators,  were  seated  by  the  committee 
against  the  election  of  the  new  corporation,  the  old  corpo- 
rators having  never  surrendered  or  waved  their  rights. 
And  the  several  cases  of  Bewdley,  Plymptoriy  and  Dur-  I6  Jour. 
ham^  were  cited  upon  the  occasion ;    where,  though  an  in-  ^q  Jour. 
tegral  part  of  the  corporators  was  gone,  yet  the  right  of  ^^>* 

*  The  stamp  duty  on  admitsions  of  penoni  into  anj  corporation  or  coni« 
pany,  ii  altered  bj  tUt.  56  G.  3,  c.  184. 
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Sect.  3.  voting  remained,  and  was  actually  exercised.  But  in 
""  '  December,  1790,  another  decision  prevailed.  The  old 
corporators  had  been  reduced  to  one  surviving  person, 
who  elected  and  returned  two  members  to  the  sheriff. 
The  mayor  of  the  new  corporation  created  in  1774,  also 
returned  two  members  to  the  sherijflT,  who  annexed  both 
returns  to  the  writ.  And  on  petitions,  on  behalf  of  the 
parties  interested  to  support  each  return,  the  committee 
decided  against  the  return  of  the  surviving  corporatory 
and  in  favour  of  the  other  return.  Between  the  two  de- 
cisions, the  right  of  the  mayor,  under  the  new  charter, 
was  tried  in  quo  warranto,  which  virtually  put  in  issue 
the  existence  of  the  old  corporation,  it  being  on  all  sides 
admitted,  that  two  concurrent  corporations,  with  equal 
powers,  could  not  exist  in  the  same  place,  and  the  court 

3  Term.  of  King's  Bench  decided  in  favour  of  the  new  charter, 
cp.  240.  j^  ^jjj  j^g  difficult  perhaps  to  reconcile  the  two  decisions 
of  the  committees,  unless  we  recur  to  a  difference  urged 
in  argument,  viz.  that  in  the  latter  case,  the  old  corpo- 
rators being  reduced  to  one,  it  was  impossible  that  one 
could  be  a  corporation  flggregaife,  which  implies  necessarily 
more  than  one.  But  perhaps  it  might  be  with  more 
probability  resolved,  by  recurring  to  the  principles  upon 
which  the  case  was  decided  in  the  B.  R.  and  which  are 

Vid.  1  Fra.  fully  stated  in  the  report  of  that  case,  and  were  re-dis- 
cussed  before  the  committee. 

Where  a  place  has  sent  members  to  parliament,  the 
right  of  election  cannot  be  restrained  or  narrowed  by  any 
charter  of  incorporation  granted  by  the  crown  to  such 

4 last.  48.  place;  and  though  that  charter  is  accepted  and  acted 
under  for  many  years  together,  yet  if  it  can  be  shewn, 
that  at  almost  any  period,  there  was  a  different  and  larger 
right  of  election,  the  old  right  shall  be  revived ;  and  the 
new  right  being  illegal  in  its  commencement,  cannot  be 

GlanT.  54.  justified  by  practice:  And  therefore,  in  the  Chippenham 
case,  in  the  21st  Jas.  1.  aright  of  voting  exercised  under  a 
charter,  granted  in  the  ;st  year  of  Queen  Mary,  was 
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declared  bad,  beiag  repugnant  to  the  more  extensive    ^^  ^• 
4Mlcastomary  right  existing  before  that  period. 


v^uuci  iiic  iiiiiu  uiass  ui  rigiiis  popular,  are  inuiuaea   ivigntspo. 
every  species  of  right  not  falling  within  the  other  two. —  Tjos.    ^ 
The  most  general  and  largest  right  of  this  kind,  is  that 
which  iscomprehended  under  the  words ''Commonalty,*"  Common- 
^  Populacy  "  or  "  Potwallers,"  which  mean  much  the  same,  Populacj. 
unless  particularly  restrained  by  the  text  of  a  charter,  by 
usage,  or  an  explanatory  resolution,  as  in  the  Seaford  2  Dongl. 
case,  where  the  right  of  voting,  which  had  been  deter-      '  ^' 
mined  to  be  in  the  populacy,  was  afterwards,  by  an  expla- 
natory resolution  of  the  house,  construed  to  mean ''  Inha- 
bitatUs  paying  scot  and  lot"    But  in  the  Honiton  case    jb.  55.  &  s 
*'  Populacy  "  was  construed  to  mean  "  Potwallers ;"  which  l>«agi-  tt. 
in  the  Taunton  case,  is  defined  and  agreed,  by  both  par-  ahd  acq. 
ties,  to  be  a  right  of  voting  exercised  by  *^all  persons  ^^"*^*^'^* 
furnishing  their  own  diet,  whether  householders  or  lodgers :" 
And  by  the  particular  custom  of  Taunton,  they  must  Potwallen. 
have  their  settlement  within  the  borough  ;  but  this,  with- 
out such  custom,  seems  not  essential  to  the  qualifica- 
tion. But  persons  in  a  state  of  servitude^  as  apprentices, 
cannot,  as  it  should  seem,  be  entitled  to  vote.    The  ge- 
neral disqualification  of  alms,  however,  must  be  always 
considered  as  tacitly  excepted,  if  not  expresely  so,  out  of 
the  general  rule.'  The  regulations  under  which  the  right 
of  Toting  by  freeholders  of  towns,  &c.  is  exercised,  has 
been  stated  before.  The  rightofvoting  by ''inhabitants,**  Jjf^^'^"*'*' 
in  the  full  and  general  meaning  of  the  word  "  inhabitants/*  Ante  f09. 
does  not  exist,  f    Lord  Coke  comprehends  within  the  ^^""•P'^*^' 

*  "  Comfiumalty  sometimes  meant  part  of  a  corporation.  Vid«  2  DongL 
Fool.  ca.  throughout. 

t  Sed.  que.  as  to  thb  points  see  the  cases  of  Tregony  and  Pretton,  &c. 
Appendix,  p.  cxxxvL  cIvL 

The  meaning  of  the  term  luhabitant  is  Tery  Yagoe ;  no  general  interpre- 
tation has  ever  been  given  of  it.  This  point  was  argued  in  the  case  of  R. 
T.  Clouting,  which  was  an  information,  in  the  nature  of  a  quo  warranto, 
agtiDit  the  (le£ea4aQt|  to  ihew  hj  what  aitbority  he  eiercised  the  office  of 
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Sect.  3.      word  "  inhabitant/'  every  dweller,  though  he  should  have 
6  Co.  Reo.    but  a  personal  residence,  as  servants,  inmates,  apprentices, 

fo.  60. 

.  one  of  the  bargesses  of  the  common  cooncil*  of  the  town  and  borough  of 
Heya,  otherwise  Eye,  in  the  county  of  Suffolk.  The  case  came  before  tl^e 
court  of  K.  B.  Ebster  Term,  3d  May,  1816,  on  a  motion  for  a  new  trial. 
One  (amongst  many)  of  the  grounds  for  this  motion  was,  that  the  defendant 
had  always  resided  and  formed  part  of  his  father's  family,  and  therefore 
was  not  an  Inhabitant  within  the  meaning  of  the  charter.  Mr.  Serjeant 
Best  contended,  that  in  order  to  make  defendant  an  inhabitant  eligible  to 
this  office,  toithin  the  meaning  of  the  charter,  he  mast  be  an  inhabitant 
householder;  for  which  be  cited  the  case  of  the  R.  v.  Mallet,  and  others, 
S  Barnard iston,  408,  which  he  admitted  was  not  a  book  of  the  highest  au- 
thority.— Lord  Ellenborough.  "  There  is  a  great  deal  of  miscellaneoas 
matter  in  that  book,  and  I  remember  in  one  instance,  we  foun^l  cases  on 
corporation  law,  which  gave  us  information  of  another  case  of  considerable 
importance ;"  in  another  part  of  the  argument,  his  lordship  observed,  "  on 
the  word  inhabitant,  there  have  been  a  great  diversity  of  decisions;  it;  has 
had  a  very  lax  sense  in  some  cases ;  there  are  some  cases  where  the  word 
is  satisfied,  by  a  person  driving  a  post  obaise  through  the  town,  and  stopping 
to  go  to  poll.  In  the  Pxmtefract  case,  there  is  a  very  different  sense  put 
upon  it.  The  court  are  inclined  to  grant  you  a  rule  to  shew  cause,  on  the 
first  point,  but  we  are  not  aware  of  any  judicial  interpretation,  as  to  the 
word  Inhabitant,  with  reference  to  corporate  bodies;  if  there  should  be 
any  case  as  to  these  points,  you  will  refer  to  it." 

This  case  came  on  again  to  be  argued  in  the  court  of  King's  Bench,  Ser- 
jeant's Inn,  on  a  motion  to  make  this  role  absolute,  on  16th  and  17th  Janu- 
ary, 1817,  which  was  during  the  Sessions  week ;  and  the  case  has  not  ap- 
peared in  the  printed  reports.  These  notes  are  extracted  from  a  report 
taken  in  short  hand,  from  which  it  appears  that  the  case  was  argued  at  great 
Icngtii,  and  occupied  two  days ;  the  other  points  in  the  case  (which  are  not 
material  in  this  place)  were  chiefly  relied  upon*  Upon  this  point  as  to  iii- 
habitant,  Mr.  Warren  (against  the  rule)  argued  for  the  defendant,  that  ^n 
'  inhabitant  ex  vi  termini  means  a  householder.  Inhabitant  means,  in  its  first 
signification,  a  person  only  resident ;  and  so  it  is  used  in  the  stat.  26  G.  3. 
where  there  is  a  recital  of  the  different  species  of  inhabitants,  who  have  a 
right  to  vote ;  and  which  act,  after  peaking  of  householders,  potwallers. 
and  so  on,  uses  the  word  inhabitant  simply ;  from  this  it  appears,  that  the 
legislature  recognise  a  description  of  persons,  under  the  designation  of  In- 
habitants only,  and  that  tliese  persons  have  given  to  them  the  greatest  pri- 
vilege which  can  be  given  to  them,  viz.  they  are  persons  who  have  a  right 
of  voting.  The  learned  counsel,  in  a  very  able  argument,  proceeded  te 
answer  the  case  of  R.  v.  Mallet,  and  the  court  seemed  to  be  inclined  to 
think  the  defendant  sufficiently  an  Inhabitant,  for  the  purpose  of  that  elec- 
tion ;  but  they  did  not  give  any  judicial  decision  upon  any  of  the  points.— 
Lord  Ellenborough,  "  Unless  there  is  something  in  the  charter,  I  do  not 
know  how  we  are  at  liberty  to  say,  that  he  mutt  be  a  househoider ;  if  a  mam 
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fl 

unless  specially  restrained  by  the  context,  as  in  the  sta-     Sect.  s. 
tute  of  22  H.  8.  concerning  the  reparation  of  bridges. —  •T'TTos' 
The  expression  of  Inhabitants,  is  usually  modified  and  Vid.  3 
restrained,   to  mean  persoris,   paying  "  scot  and  lot/'  Peiefboro' 
that  is,  to  the  parish  rates  ;  or  to  "  householders ;''  and  ca.  si.  86. 
frequently  both  are  added.    Where  the  right  is  in  '^  in- 
habitants paying  scot  and  lot,''  by  the  ordinary  rule, 
the  party  must  be  both  rated  and  pay,  to  be  entitled  to 
▼ote.*     Sometimes  '^  inhabitants'*  are  explained  to  be  Lad.  464. 
''  householders  legally  settled"  as  in  the  Ilchester  case, 

*  Vid.  ante  Cullcn  v.  Morris,  where  the  contrary  b  held. 

hat  a  tingle  room,  he  raides  there,  though  he  is  not  a  householder."    In  a 

subsequent  part  of  the  argument,  his  lordship  obsenred,  **  Inhabitant  maj  Ante^  p. 

▼erj  properly  mean  a  person  of  continued  residence,  as  distinguished  from  209. 

postillion  lads,  who  in  one  case  came  into  the  town  and  went  immediately  ^'  ^*  fS^^ 

to  the  place  of  election.    In  the  case  of  Haslope  ▼.  Thome,  the  court  held,  f^ 

that  in  an  affidavit  to  hold  to  bail,  the  plaintiff's  clerk  may  swear  his  place 

of  abode  to  be  the  office  where  be  is  employed  the  greater  part  of  the  day, 

Uiough  at  uight  he  sleep  in  the  country  several  miles  distant. — Lord  £llen« 

borough,  C.  J.  said,  that  the  words  *'  place  of  abode,"  did  not  necessarily 

mean  the  place  where  the  deponent  sleeps;  that  the  object  of  the  rule  of 

court*  was  to  ascertain  tlie  place  where  the  deponent  was  roost  usually  to 

be  found,  which  in  the  present  case  was  the  office  at  which  he  was  employed 

during  the  greater  part  of  the  day,  and  not  the  place  whither  he  retired 

merely  for  the  purposes  of  rest.     Le  Blanc,  J.  agreed.     1  voL  Maule  & 

Selwyn,  p.  103.  Hil.  Term  53  G.  3.     See  ante.  p.  209.  R.  ▼.  Sergent, 5 T.  R. 

466. ;  also  R.  v.  Mitchell,  10  East.  511.  which  contains  much  learning  upon 

this  point,  and  the  judgment  of  lord  Ellenborough  and  the  whole  court. 

Hie  following  is  taken  from  an  opinion  given  by  Mr.  Dunning,  afterwards 
Lord  Asbburton,  when  at  the  bar,  and  found  amongst  the  records  of  a  cor- 
poration town,  where  the  right  of  voting  is  in  the  inhahitanti  paying  scot 
and  lot,  with  a  superadded  qualification.  As  every  opinion  given  by  that 
distinguished  and  excellent  lawyer  must  be  valuable,  it  will  (it  is  presumed) 
not  be  deemed  unimportant  if  quoted  as  an  authority  in  this  treatise.  "  The 
returning  officer  ought  to  distinguish,  as  well  as  may  be,  those  who  comt 
with  a  real  design  to  itttle  and  remain,  from  those  only  who  came  to  serve 
a  turn  at  the  election.  This  is  to  be  collected  from  the  particular  circum- 
stances of  each  particular  voter.  Bringing  with  them  their  whole  families 
affords  a  degree  of  presumption  that  they  intend  to  remain;  leaving  their 

*  The  rule  of  court,  Mich.  15  Car.  2,  ordered,  that  the  **  true  place  of 
abode,"  &c.  of  every  person  who  shall  make  affidavit  in  court  here,  shall 
be  inserted  in  each  affidavit. 
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Sect.  s.  in  Glawoillet  who  (as  we  have  before  seen)  lays  it  down, 
^j  '^~^  that  the  common  law  right  of  election,  is  in  inhabitants 
141.  householders,  resiants  within  the  borough,  from  whence, 

lb.  18.  and  as  Well  as  from  the  words  used  in  the  Winchelsea  case,  it 
ca?i  SouT  ^^  pJain>  that  inhabitant  and  resiant  are  not  synonimous 
381.  terras.    In  the  recital  of  the  26lh  G.  3.  c.  loo.+  they  arc 

Vid   ST  *^  1         J 

liep.  524.  plainly  distinguished.  By  a  special  custom  indeed,  per- 
Jlg^*'^^  <^»-  sons  rateable  only,  and  not  rated,  may  have  a  right  to 
11  Jao.  vote ;  and  there  is  also  an  instance  of  owners  of  real  pro* 
perty  rated,  and  paying,  though,  not  occupiers  who  have 
been  determined  entitled  to  the  right  of  voting ;  for 
though  the  rate,  by  the  statute,  is  directed  to  be  made 
U[)on  occupiers  and  inhabitants,  yet  if  the  party  himself 
does  not  complain,  but  pays,  and  the  usage  of  the  place 
annexes  the  right  of  voting  to  such  charge,  it  is  sufficient 

families  behind  them  at  the  place  of  their  former  residence,  affords  a  much 
stronger  presumption  that  they  do  not.  These,  however,  are  but  circum- 
stances, and  it  is  from  aU  the  circumstances  of  each  man's  case,  that  tht 
returning  officers  are  to  form  their  own  judgments,  and  determine  foi 
themselves  with  respect  to  the  occaiional  residtnce  of  any  person  who  offers 
liis  vote.'* 

t  By  the  S6  G.  3.  c.  100.  s.  2.  No  person  shall  vote  as  an  inhabitant 
paying  scot  and  lot,  or  as  an  inhabitant  householder^  housekeeper,  and  pot* 
waller,  or  as  an  inhabitant  householder  resiant,  or  as  an  inhabitant  of  a  city 
or  borough,  unless  he  shall  have  been  actually  and  bona  fide  an  inhabitant 
paying  scot  and  lot,  or  an  inhabitant  householder,  housekeeper,  and  pot* 
waller  legally  settled,  or  an  inhabitant  householder,  housekeeper,  and 
putwaller,  or  an  inhabitant  householder  resiant,  or  an  inhabitant  within  such 
city  or  borough,  six  calendar  months  previous  to  the  day  of  the  election,  ^  at 
which  he  shall  tender  his  vote  ;  and  such  vote,  if  given,  shall  be  deemed  null 
and  void,  and  he  shall  forfeit  twenty  pounds  to  any  one  who  will  sue  for 
the  same.  There  is  an  express  exception  of  persons  acquiring  possession  of 
any  house  by  descent,  devise,  marriage,  marriage-settlement,  or  promotion 
to  any  office  or  benefice,  and  a  further  exception  of  all  persons  claiming  to 
vote  under  any  other  right  than  tliose  enumerated  iu  the  act, 

i  Construed  in  the  Seaforth  case— previous  to  the^rit  day  of  election,^' 
Q.  For  the  stats,  in  pari  materia  are  progressive  in  accuracy.  10  iVnn. 
c.  tS.  s.  1.  Freeholder  a  year  before  eleetUmn  18  G.  2.  c.  18.  s.  5  &  s.  3. 
Unless  charged,  &c  12  months  "  next  before*'  such  election.  30,  3.  c.  15. 
to  prevent  occAMonal  freemen.  Unlets  admitted  12  months  before  "  th$ 
firH  day  **  of  such  election.  3  G.  3.  c.  24.  before  "  the  first  day."  26  G.  3. 
c.  100.  ut  supra. 
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to  establish  the  issue  before  the  committee,  which  is.     Sect.  5. 
Whether  the  voter  has  or  has  not  the  right  of  voting.  1^  ^ 
And  such  right  is  best  proved  by  usage.   These  two  last  cm. 
cases  must  be  considered  as  standing  upon  particular  \^^' 
usage,  and  no  general  conclusions  can  be  drawn  from  43  Eiu. «. 
them.  *  ••  '• 

To  the  rule  above  laid  down,  that  a  person  to  be  en- 
titled to  vote  as  an*  inhabitant  paying  scot  and  lot,  must 
be  legally  rated,  and  pay  to  the  poor  rates,  under  the 
43  Eliz.  there  are  several  exceptions.    Thus,  where  two  where  Tott 
rates  were  made,  by  two  sets  of  overseers,  appointed  ^^^^ff^ 
and  confirmed  by  different  justices,  in  opposite  interests,  notbeeu 
with  a  view  to  the  election,  the  committee  went  into  a  "^"^  *** 
discussion  of  the  rateability  of  the  persons  inserted  in  1  f^ug*  97. 
such  respective  rates.     For  though  the  committee,  might  Port  c«. 
think  none  of  them  rated  dejure,  yet  if  they  were  rated 
defactOf  and  appeared  to  be  rateable,  it  would  have  been 
unequitable  they  should  have  lost  their  right,  through 
any  default  in  the  appointment  of  overseers.    So  where  2  Doog. 
there  is  any  fraudulent  practice,  or  criminal  partiality  in  ?^^j 
the  overseers,  in  making  the  rate,  by  designedly  omitting 
persons  rateable,  or  inserting  persons  not  rateable,  with 
a  party  view,  though  the  rate,  in  strictness  of  law,  may  i7G.s,c.s. 
be  a  good  one,  not  having  been  appealed  against,  at  the 
next  general  quarter  sessions  of  the  peace,  yet  the  com- 
mittee, as  it  should  seem,  by  the  question  put  to  the 
counsel  for  the  petitioners  in  the  St.  Ives  case,  will  look 
into  the  fairness  of  the  transaction,  in  discussing  the  ^'^.t"**' 
right  of  voting,  and  determine  such  right,  according  to  Windsor 
the  result  of  that  examination.  ^^^' 


In  the  Seaford  case,  the  committee  went  into  evidence     f  03 1  1 
of  rateability,  though  there  was  sufficient  time  to  have  s  Doug.  19. 
appealed  to  the  next  quarter  sessions.     But  tliere  the    **  ^^  ^^* 
committee  might  think  a  ground  of  sufficient  misconduct 
was  laid  against  the  overseers,  as  in  tlie  St.  Ives  case. 
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Sect  3.  From  the  whole  of  the  Peterborough  case,  taken  toge- 
P  rboro*  ^^^^*  ^^  appears,  the  committee  refused  to  go  into  evidence 
ca.  ofraleability^  though  they  resolved,  that  any  evidence 

144.°"*'  ^  might  be  given  to  shew  misconduct  relative  to  that  rate. 
The  inference  from  that  case  seems  to  be,  that  some  overt 
act  of  fraud  in  the  overseers  must  be  proved  previous  to, 
and  as  a  foundation  for,  examining  the  rateability  of  a 
Phil.  254.     voter.    The  same  principle  was  before  laid  down  and 
^^  acted  upon  in  the  Milbom  Port  case,  1781,  where  evi- 

dence to  shew  the  voter  had  not  rateable  occupation,  was 
refused,  there  being  no  charge  of  criminal  partiality 
proved  against  the  overseers.  But  in  the  Shaftesbury 
case,  in  1781,  the  committee,  after  many  doubts,  held 
ihat  evidence  might  be  admitted  to  affect  the  fairness  of 
the  occupation,  though  the  voter  had  been  often  and  uni- 
formly rated  for  years,  and  no  appeal. 

Vid.  s  Lud.  In  the  2d  Seaford  case,  evidence  of  rateability  Was 
3  Liid.Vi.'  rejected,  because  the  persons  omitted,  had  not  taken  all 
96.  &  130.    the  legal  means  they  might,  of  being  put  upon  the  rate. 

Tid.Journ.        In  the  Seaford  case,  March  1792,  upon  the  petition 

p?S8.*47.     ^y  ^^^  ^'  f^^b^^^  anci  Mr.  Tarleton,  against  the  elec. 
and  vol.       tiou  of  Mr.  Sergeant  and  Mr.  Joddrell,  some  voles  were 
jg"*        '   objected  to  on  the  ground  of  the  voters  being  too  poor 
to  be  rated.     But  an  appeal  having  been  made  to  the 
borough  sessions,  upon  the  same  ground,  which  affirmed 
their  rateability,  the  committee  refused  evidence  to  shew 
they  were  not  rateable.     Objection  was  taken  to  seven 
other  votes,  for  that  the  voters  were  lodgers,  but  as  there 
had  been  no  appeal  on  that  ground,  the  committee  re- 
fused that  evidence.     There  had  been  an  appeal  to  the 
whole  rate,  which  was  affirmed  at  sessions,  and  after- 
[  322  ]  wards  in  the  King's  Bench:  Objection  was  taken  to  21 
voters,  who  were  insisted  not  to  be  bona  fide  inhabitants 
occupiers.    And  it  appearing  in  evidence  to  the  satisfac- 
tion of  the  committee,  that  these  21  voters  did  not  fairly 
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inhabit  the  houses  for  which  they  were  rated ;  some  of  ^ — >r— ' 
them   residing,  as  they  had  usually  done,  out  of  the     Sects, 
borough,  with    their  families,    and    occasionally  only 
coming  to  sleep  in  the  borough  ;  some  having  a  concur- 
rent occupation  with  the  old  owners ;  some  paying  no 
rent  for  the  houses  they  occupied,  which  belonged  to  the 
leading  person  in  the  borough.  These  votes  were  struck 
off  as  not  being  bond  fide  inhabitants  housekeepers 
within  the  26  G.  3.  c.  loo.    If  there  be  no  time  for  an 
appeal  (as  it  should  seem,)  or  if  the  rate  has  been  appealed 
against,  and  before  the  appeal  be  determined,  the  dec 
tion  happens,  as  in  the  North  Berwick  case,  the  com*  N.  Berwick 
mittee  will  go  into  the  question  of  rateability,  will  pre-  pJlt^J^ro." 
8ume  every  person  rateable  who  is  actually  rated,  and  c«.  104. 
there  is  no  appeal,  and  will  not  go  into  the  question  of 
rateability.    In  this  respect  they  regulate  themselves, 
not  only  by  strict  law,  and  according  to  the  rules  of  the 
court  of  King's  Bench,  which  never  will  consider  an  r  t.WcoW 
objection  to  a  rate,  after  it  has  remained  unappealed  J.^^ 
from  at  the  quarter  sessions,  but  also  according  to  the 
sound  rules  of  policy.    For  there  would  be  no  end  of 
enquiring  into  the  circumstances  of  persons  rated,  where 
the  officers  appointed  by  law,  whose  characters  are  unim- 
peached,  have  held  them  capable  of  paying  to  the  rates* 
And  the  presumption  in  favour  of  the  rate,  is  a  legal  pre- 
sumption in  favour  of  persons  acting  in  their  office,  and 
receives  a  double  sanction,  from  no  one  questioning  their 
act  before  the  appellant  jurisdiction.    If  the  making  of  a  3  Lad.  lOO. 
rate  be  fraudulently  deferred  to  exclude  an  occupier  not  5-**\'«s 
before  rated,  perhaps  a  committee  would  consider  him  as 
rated.    If  the  latter  rates  are  deemed  fraudulent,  as  being 
made  for  election  purposes,  the  committee  will  decide  by 
the  last  fair  rate.    The  committee  will  examine  fraud  in 
making  the  rate,  although  it  involve  the  conduct  of  the 
magistrates  at  sessions,  and  will  for  investigating  such  3LQd.2. 
fraud,  examine  into  facts  which  happened  after  the  elec-  fFnirsi?. 
tion,  that   can   throw   any   light  upon   such    inquiry,  r  n^a  ] 
A  householder  is  the  real  and  fair  tenant  of  a  house,  as 
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Sect.  s.  distinguished  from  an  inmate  or  lodger.  But  if  he  pay 
*  "^  ^  no  rent,  pretending  so  to  dp,  and  be  reimbursed  the  rates 
2  Fra.  453.   by  his  landlord,  he  is  noX  a  fair  householder. 

Where  a  voter  was  two  rates  in  arrear,  and  never  t^ 
dered  payment  of  his  rate  until  the  day  after  the  poll 
began,  and  then  to  the  wife  of  the  overseer,  and  in  the 

Sim.iJ4.  B.  presence  of  the  agent  of  the  petitioners  for  whom  lie 
meant  to  vote,  the  vote  received  at  the  poll,  was  held  bad 
by  the  committee.  So  where  another  had  never  paid,  and 
put  it  down  on  the  table  at  the  time  of  tendering  his  vote, 
though  a  man  of  substance,  his  vote  was  rejected  by  the 
committee.  But  where  the  overseer  had  said,  he  would 
call  for  the  rate,  but  did  not,  the  vote  was  held  good, 

Tawne^*s     though  he  had  not  paid.     And  where  one  paid  j  s.  6d. 

Ld.  Raym.    ooly*  being  rated  at  85.  insisting  he  was  over-rated,  but 

1009.  did  not  appeal,  the  vote  was  held  good.    A  rate,  though 

private,  and  not  made  at  a  vestry,  is  a  legal  rate. 

If  a  voter  having  a  right  in  one  character  to  vote,  and 
supposes  he  has  a  right  also  in  another  character,  and  votes 
in  the  latter  character,  the  vote  is  held  bad.  The  case 
was  this,  Mr.  Serj.  Kemp  *  being  a  freeman  of  Seaforth, 
and  being  also  an  inhabitant  housekeeper,  paying  scot 
and  lot.  When  he  tendered  his  vote,  he  said,  "  I  vote  as 
a,  freeman,  and  make  the  best  of  it/'  The  committee  de- 
cided that  freemen  had  no  right,  and  therefore  rejected 
Mr.  Serj.  Kemp's  vote  as  bad,  being  given  in  exercise  of 

Seaford  ca.    a  supposed  right,  which  turned  out  bad,  though  as  an 

Mar.  1792.    inhabitant,  &c.  he  had  a  right  to  vote. 

[  324  ]       Harben,  another  voter,  said,  "  He  voted  as  a  freeman." 

*  Q.  The  decision  as  to  Kemp's  Tote»  for  the  declaration  does  not  seem 
to  oast  him  of  the  benefit  of  the  right  he  had,  thoogh  he  wished  to  refer  it  to 
another  supposed  right  The  execotion  of  a  power  (though  it  is  a  disposi- 
tion of  property,  not  merely  the  exercise  of  a  favoured  franchise)  may  b^ 
referred  to  any  authority  that  wiU  make  it  good.    Sim.  136.  n. 


C«AP,  IV.]  AND  TOWNS.  3^4 

It  did  not  appear  in  evidence  whether  this  was  said  ai  cht     ^^^  ^* 
after  the  time  of  voting.    The  vote  was  held  good.  ^iJJJT      ' 

If  there  be  any  peculiar  or  anomalous  right  of  votings 
which  does  not  fall  within  these  classes,  and  of  which  no 
notice  has  been  taken,  it  will  appear  in  the  Appendix,  Appendii» 
of  the  rights  determined.  ^"'  '"*• 

Before  the  close  of  this  section,  it  may  be  proper  to  add  Rul<ff  of 
iome  remarks,  and  to  endeavour  to  lay  down  some  ge-  Uo'S^on  j^^ 
neral  rules  of  construction,  upon  thedeterminations  them-  <|cterniuia- 
selves,  where  they  are  ambiguous,  or  upon  such  resolu-  Dougi.  79. 
tions  as  have  been  made  by  committees,  iipon  the  meaning 
of  the  last  determinations.    Every  last  determination  of  Antep.sioj 
the  house  of  commons,  upon  the  right  of  election,  as  we  ||  ^'  ^^ 
have  before  seen,  and  now  the  resolution  of  a  select  com- 
mittee^  under  certain  regulations,  is  by  act  of  parliament 
made  conclusive,  and  nothing  but  another  statute  can  al-  it  Doagl. 
ter  the  right  so  declared.  To  have  been  a  last  determina-  *^ 
tion  (before  the  28  G.  3.  c.  52)  it  must  have  been  an  ex- 
press resolution  of  the  house  itself,  or  expressly  adopted 
from  the  committee.     For  where  the  committee  resolved 
the  right  to  be  in  the  "  commonalty '^  (in  the  Poole  case,) 
and  the  house  dissented,  and  resolved  that  Sir  N.  N. 
who  was  elected  by  the  "  burgesses  of  the  corporation," 
was  duly  elected  ;  on  a  subsequent  litigation,  it  was  con-  Musi  be  exs 
tended,  that  the  dissent  and  adjudication  upon  the  former  P""^ 
election,  were  equivalent  to  a  last  determination  upon  the 
right  itself.     But  the  committee  let  in  evidence  of  the 
Visage,  which  they  would  not  have  done  if  they  had  consi- 
dered it  a  last  determination,  there  being  no  ambiguity 
which  required  explanation  by  such  evidence.    A  last 
determination  should  be  so  clearly  and  accurately  laid 
down,  that  no  reasonable  doubt  can  arise  upon  the  con- 
struction of  it.  If  there  be  any  ambiguity  upon  the  face  of 
it  which  will  admit  of  two  meanings,  the  true  construction 
must  be  found  out  before  the  rule  can  be  ascertained.  Ae- 
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Stct  5.     cording  to  the  ordifnary  rules  of  constructioiiy  suchjan  am- 
"*         biguity  patent  arising  upon  the  face  of  the  determination, 
can  be  resolved  only  by  the  rules  of  grammar,  and  no 
evidence  of  practice  under  the  determination,  can  legally 
be  adduced  to  construe  the  meaning  of  the  determination 
itself.    For  this  is  not  like  the  case  of  two  persons  con- 
tracting in  written  terms,  under  which  the  parties  after- 
wards act,  where,  if  any  question  arises  upon  the  meaning 
of  the  contract,  the  conduct  of  the  parties  is  suffered  to  be 
.  given  in  evidence.  In  such  case,  the  question  is  not  upon 
the  abstract  meaning  of  the  instrument,  so  much  as  upon 
the  meaning  of  the  parties  themselves,  who  have  affixed 
and  acted  upon  their  own  interpretation.     But  as  the 
soundness  of  the  construction  itself,  in  such  resolutions 
or  determinations,  is  not  of  so  much  consequence  as  the 
abiding  by  a  construction  when  once  made,  evidence  is 
i6Jan.i7S5  permitted  to  be  given  of  usage,  to  explain  an  ambiguous 
Jour.  V.  J5.  determination  of  the  right ;  but,  by  a  standing  order  of 
p.  458.         i\^Q  house,  not  to  contradict  it.  And  where  a  contruction 
has  been  put  upon  a  last  determination  by  a  committee,  in 
3Dougl.36.  the  shape  of  a  resolution,  evidence  might  be  given  not 
2Doug.323.'  only  to  explain  such  resolution,  if  it  were  ambiguous, 

il^og**377'  ^"^'  ^^  ^^  seems,  even  to  contradict  it§.  And  if  any  par- 
PoDtetract  ticular  usage,  consistent  with  the  determination  or  reso- 
§  Contra  lution,  be  proved  to  have  existed  for  a  considerable  period 
3  Lud.  56.    Qf  time  past,  mere  surmise  and  implication,  drawn  from 

old  returns,  which  are  very  fallacious  evidence,  as  de- 
Glanv.  35,    pending  upon  the  legal  accuracy  of  the  returning  officer, 

shall  not  over-rule  it ;  but  the  clear,  though  modern  evi* 

dence  shall  prevail. 

It  has  been  before  observed,  that  it  is  a  principle  of 
construction  to  extend,  rather  than  to  narrow,  the  right  of 
voting  in  favour  of  the  franchise.  The  earnestness  of  the 
'  legislature,  and  of  the  house  itself,  to  reduce  the  law  of 
elections  to  a  regular  system,  assisted  by  the  indefatiga- 
ble spirit  and  integrity  of  the  committees,  which  have 
hitherto  stood  proof,  and  will,  it  is  hoped,  continue  to  do 


56. 
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to,  against  the  injustice  arising  from  party  zeal,  has     Sects, 
already  produced  the  most  salutary  effects,  and  has  put 
the  rights  of  the  constituent  body  almost  beyond  the 
reach  of  oppression. 

Soon  after  the  select  committee  of  the  house  had 
decided  on  the  merits  of  the  Rochester  contested 
election,  in  1817,  a  bill  was  brought  in  "To  alter  y^^  ^ 
and  amend  the  laws  concerning  the  election  of  mem-  p.csln/ 
bers  to  serve  in  parliament,  and  for  further  limiting 
the  duration  of  polls."  This  bill  was  ordered  to  be 
printed  24th  June,  1817,  and  was  read  a  third  time  in 
the  lower  house,  but  was  negatived  on  the  third  reading 
in  the  house  of  lords ;  a  noble  lord  observing,  that  it  was 
too  late  in  the  session,  to  give  time  for  the  due  consi 
deration  of  an  act  of  so  great  importance.  But  it  is 
more  than  probable,  that  another  attempt  will  be  made 
to  regulate  the  duration  of  polls,  so  desirable,  particu- 
larly in  small  cities  and  towns,  where,  as  the  law  now 
stands,  a  poll  may  be  vexatiously  prolonged  during  the 
whole  fifteen  days,  which  is  the  utmost  time  allowed, 
even  in  the  largest  and  most  populous  county  in  the 
kingdom.  A  short  abstract  of  that  bill  was  given  in 
the  former  edition  of  this  work,  but  a  second  attempt 
to  introduce  the  act  having  failed,  it  has  been  omitted 
in  the  present. 

An  act  regulating  the  duration  of  polls  in  Ireland,  and     »•  •^  7  J 
in  many  respects  similar  to  the  law  intended  for  England,     L  3^^  J 
passed  both  houses  during   the   preceding   session  of 
parliament.  57  G.  3.  c.  131.  vid.  Appendix. 

Sect.  4.     0/  Electors  in  right  of  Freehold  Property 
arising  from  the  purchase  of  unredeemed  Land  Tax. 

It  may  be  necessary,  before  entering  upon  the  subject 
•f  land  tax  redemption,  to  give  a  short  history  of  the 
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Sect  4.     acts,  requiring  payment  of  taxes  in  respect  of  property 
which  will  give  a  title  to  vote. 

ioAnn.c.25  The  lo  Ann.  c.  23.  declares  that  a  person  to  be  enti- 
8  Peck.  65.  tied  to  vote,  must  be  charged  with,  or  assessed  to,  the 
^^'  public  taxes  or  church  rates,  and  parish  duties,  in  such 

proportions  as  other  lands  of  405.  per  annum,  within 
H.C.  86. p.  the  same  parish  are  charged.    By  12  Ann.  c.  5.  it  was 
H.c.  7S.      enacted  that  the  10  Ann.  should  not  restrain  any  person 
i«Ann.c5.  ffom  voting  in  right  of  any  rent,  &c.  or  other  incorpo- 
real hereditaments  or  messuages,  &c.  in  extra-parochial 
placesor  chambers,  &c.provided  they  have  been  charged  or 
assessed  as  other  messuages,  &c.  of  405.  per  annum,  within 
the  same  parish,  8cc.  are  usually  charged  to  the  same. 

18G.8.C.18.  The  preceding  acts  are  repealed  by  the  18  G.  2.  c.  18. 
s.  2. ;  and  by  sect.  3.  it  is  provided,  that  in  order  to  entitle 
a  person  to  exarcise  his  privilege  of  voting,  he  must  be 

s  Pecic  63.  charged  or  assessed  to  the  land  tax  in  respect  of  the  mes- 
'  suages,  lands,  &c.  in  right  of  which  he  claims  to  vote, 
twelve  months  before  the  election. 

iPeck.109,       By  sect.  4.  this  act  was  declared  not  to  extend'to 
93^95  ^^'   chambers  in  the  inns  of  court,  &c.  or  seats,  &c.  belong- 
ing to  offices,  &c.  not  usually  charged  to  the  land-tax. 

20G.S.C.17.  By  the  20  G.  3.  c.  17.  the  time  of  such  assessment  it 
limited  to  six  months  before  the  election  in  counties,  but- 
[  329  ]  '^ote^s  iQ  cities  and  towns,  seem  not  to  be  affected  by 
this  act.  Section  2  makes  certain  exceptions  to  which 
3b  G.  3.  c.  ibis  act  shall  not  extend.  The  30  G.  3.  c.  35.  made  fur- 
^*  ther  provision,  as  to  whether  the  name  of  the  tenant  or 

.  n  ,'        voter  should  be  in  the  assessment,  on  which  the  Middk" 

3  Peckt  p.  ' 

€5.  sex  committee  in  1804,  founded  a  resolution. 

Antep.151.  The  35  G.  3.  c.  6.  enlarged  the  time  limited  for  the 
redemption  of  the  land-tax,  and  declared  the  office  of 
commissioner  of  land-tax  not  to  be  a  place  of  profit 
under  his  Majesty. 
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By  Stat.  38  G.  3.  land-tax  purchased,  is  directed  to  be     Sfct.4, 
considered  as  personal  estate,  except  in  certain  cases.  ^  g  « 
In  the  Middlesex  case  in  1804,  those  who  had  voted  in  60.  •.  99.  * 
right  of  property  of  this  descrsption,  were  struck  off  the  *  ^*^'  ^^' 
poll  by  the  committee. 

The  first  act  which  makes  any  mention  of  voting  in  See  «  Peck, 
right  of  property  purchased  under  the  land-tax  redemp-  ^'q\ 
tion  acts,  is  the  42  G.  3.  c.  116.  entitled  an  act  (see  title  116. 
to  this  act,  appendix,)  which  by  sects.  151  and  152.  de-  5i  G.  s.  t. 
clares,  that  where  the  whole  of  the  land  tax  shall  not,  ^^^  App. 
before  June  24,  1803,  be  redeemed  by  the  persons  hav- 
ing preference,  or  in  case  such  persons  give  notice  that 
they  do  not  mean  to  redeem  it,  then  the  commissioners 
for  executing  the  acts,  may  contract  with  any  other 
person  or  persons,  for  the  sale  of  the  part  remaining 
unsold. 

And  by  sect.  154,  it  is  (inter  alia)  further  enacted.  Sect.  i5i. 
that  the  purchaser  shall  be  entitled  to  a  fee  farm  rent 
out  of  such  lands,  equal  to  the  land  tax  redeemed.   And  Sect  200. 
sect.  200  states,  that  any  person  may  vote  for  lands,  the  '  ' 
land  tax  whereof  hath  been  redeemed,  upon  proving 
such  redemption,  without  being  compelled  to  shew  thai 
such  lands,  8cc.  have  been  assessed  to  the  land  tax. 

By  sect.  120,  proof  of  the  execution  of  any  deed  by  Sect.  ito. 
the  commissioners  parties  thereto,  shall  be  sufficient  evi- 
deuce  that  every  thing  required  was  duly  done. 

By  sect.  165,  copies  of  the  registers  of  contracts,  shall    [  33^  ] 
be  good  evidence  of  such  contracts.  ^^^*  ^^* 

By  53  G.  3.  c.  123,*  sect.  36.  the  like  evidence  ap-  53G.3.  t. 
plies  to  registers  of  certificates,  and  no  certificate  or  any 
copy  of  the  register  thereof,  to  be  liable  to  any  stamps. 

*  Bj  this  act  the  commissioners  of  taxes  are  now  made  commissioners  of 
the  land-tax.  A  further  provision  for  the  redemption  of  the  land-tax  with 
respect  to  small  livings  and  charitable  infttitation9»  is  made  bjr  stat, 
«7  G.  3.  «.  100.  fid.  App. 
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*^*  *•  It  does  not  appear  that  any  stamp  would  be  necessary 
8tam  snot  ^"  ^^^  transfer  or  assignment  of  any  property  purchased 
necessary,  under  the  laud-tax  redemption  acts.  The  stat.  the  42 
4f  0. 3.0.  Q^  2.  c.  116.  sect.  173.  declares  that  no  contract  or  any 
Sect.  175.    assignment  thereof,  copy  of  register,  transfer,  or  letter  of 

attorney  or  affidavit^  by  virtue  of  this  or  the  recited 

acts,  shall  be  liable  to  stamp  duty. 

It  may,  however,  be  a  question,  whether  the  words  of 
the  act  are  large  enough  to  exempt  the  stamp  duty  in 
all  cases ;  a  stamp  would  probably  be  requisite,  in  case 
an  assignment  of  land  tax  purchased,  is  made  from  one 
individual  to  another,  to  entitle  the  holder  to  vot^ 
though  it  is  quite  clear  that  a  stamp  would  not  be  neces* 
sary  upon  an  assignment  from  th^  commissioners  by 
virtue  of  the  act. 

51GAC.99.  By  51  G.  3.  c.  99.  it  is  declared,  that  in  order  to  en- 
able any  person  to  vote  at  an  election  for  a  member  of 
parliament  in  respect  of  land-tax  so  purchased  as  afore- 
said, it  shall  not  be  necessary  to  have  the  same,  or  any 
memorial  of  the  contract  or  certificate  of  the  purchase 
thereof  registered  as  other  fee  farm  rents  and  annuities, 
&c.  are  required  by  law  to  be  registered,  before  any 
person  can  vote  at  elections  in  respect  thereof. 

From  the  several  acts  above  mentioned  it  appears, 
that  persons  possessed  of  freeholds,  arising  from  pur- 
chases of  unredeemed  land-tax,  have  an  undoubted 
right  to  vote,  at  all  elections  for  members  of  parliament, 
whether  in  counties,  cities,  or  boroughs;  provided  the 
right  of  election,  at  the  places  where  such  votes  may  be 
tendered,  be  not  restricted  as  to  value,  or  limited  to  par- 
ticular persons,  so  as  to  exclude  freeholders,  as  will  pre- 
sently be  explained. 

The  elective  franchise  may  thus  be  considerably  ex- 
tended in  many  places  where  the  owners  of  landed 
property  have  neglected  to  redeem  their  land-tax. 
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From  the  great  boon  which  is  held  out  to  purchasers  ^<^<*  ^ 
in  the  land-tax  redemption  acts^  there  would  seem  either 
an  anxiety  in  the  government,  that  all  the  land-tax  in 
the  country  should  be  bought  up ;  or  an  inclination  in  the 
bouse  of  commons  to  extend  the  freedom  of  elections, 
by  increasing  the  number  of  voters ;  both  these  consi- 
derations may  have  in  some  degree  operated,  in  the 
enactment  of  these  statutes ;  and  certain  it  is,  that  the 
latter  effect  has  been  produced  by  them,  so  far  at  least 
as  relates  to  counties. 

In  some  boroughs  also,  where  the  land-tax  redemption 
has  been  neglected,  the  right  of  sending  members  to 
parliament  for  such  boroughs,  may  by  such  purchases 
be  diverted  from  the  source  from  whence  it  used  formerly 
to  emanate,  and  be  extended  amongst  the  independent 
electors,  in  case  the  land-tax  should  be  so  purchased  in 
those  boroughs,  as  to  create  a  majority  of  independent 
TOtes  at  the  election,  and  the  great  landed  proprietor  be 
no  longer  able  to  influence  the  majority  of  the  votes  of 
tlie  independent  electors. 

So  far  as  relates  to  county  elections,  the  right  of  such 
purchasers  to  vote,  has  never  been  questioned  ;  provided 
the  property  so  purchased  under  the  stat.  the  42d  of  the. 
king,  amounted  in  value  to  405.  per  annum. 

At  the  two  last  general  elections,  votes  were  offered 
and  received  in  right  of  such  property ;  and  no  petition 
was  presented  against  their  validity. 

In  boroughs,  such  votes  have  rarely  been  offered ;  and 
though  it  is  true,  they  were  admitted  at  the  two  last 
general  elections  at  Aylesbury^  it  is  nevertheless  proba- 
ble, that  in  any  contest  for  a  borough,  where  the  elec- 
tion might  turn  principally  on  such  votes,  they  would 
be  petitioned  against,  and  their  validity  would  thus  be 
brought  in  question  before  a  committee  of  the  house  of 
commons. 
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S*ct.  4.  This  right  of  voting,  if  thus  established  in  boroughs, 
"^  would  have  a  still  greater  effect  upon  the  franchise^  than 
in  counties,  and  the  proprietors  of  boroughs,  consisting  of 
freehold  property,  who  have  had  the  sole  right  of  increas- 
ing the  number  of  electors,  will  in  many  cases,  it  is  pre- 
sumed, be  successfully  opposed  by  the  purchasers  of  the 
land-tax,  which  they  have  neglected  to  redeem. 

42  G.  3.  c.       The  legislature  has  made  no  exception  to  such  votes 
^^^  with  respect  to  boroughs,  either  directly  or  impliedly,  in 

5ect.  154.  ^^^  42  G.  3.  c.  1 16.  which  statute  seems  to  have  clearly 
given  to  the  purchasers  of  unredeemed  land-tax,  a  fee 
farm  rent,  equal  in  amount  to  the  land-taxes  purchased ; 
it  gives  them  also  a  priority  of  security  in  such  lands^ 
&c*  over  other  incumbrances,  and  a  power  and  advantage 
of  receiving  the  same  by  distress,  &c.  or  otherwise,  in  the 
same  manner  as  landlords  by  law  have,  or  can  enjoy,  for 
the  recovery  of  their  rents.  It  thereby  gives  them  a  free- 
hold, arising  out  of  such  lands,  and  consequently  a  right 
to  vote  in  all  cases  at  elections,  where  the  right  of  voting 
is  in  the  freeholders ;  and  the  quality  and  value  of  such 
purchasers'  freehold  property  would  by  law  entitle  them 
to  vote ;  whatever  doubt  there  may  have  been  on  this 
51  G.  3  c.  point,  before  the  passing  of  the  statute  51  G.  3.  0.99.  it 
seems  now  to  be  sufficiently  explained,  for  the  last  men- 
,  tioned  act,  not  only  recognizes  and  declares  the  right  as 
given  by  the  former  statute,  but  gives  also  to  such  pur- 
chasers, voting  in  respect  of  any  land-tax  so  purchased,  a 
priority  over  the  holders  of  other  iee  farm  rents  and  an- 
nuities ;  and  declares,  that  in  order  to  entitle  them  to  vote, 
it  shall  not  be  necessary  to  have  the  same,  or  any  memo- 
rial of  the  contract  or  certificate  of  the  purchase  thereof, 
registered,  as  other  fee  farm  rents  and  annuities  are,  by 
law,  required  to  be  registered.  Nor  does  there  appear  to 
be  any  objection  attached  to  such  votes,  by  reason  of 
fraud,  or  oocasionality,  provided  the  property  be  actually 
and  bond  Jide  purchiuied,  and  not  colourably  transferred 
for  the  mere  purpose  of  a  vote ;  nor  can  they  be  within 
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tbe  statute  7  and  8  of  W.  3.  as  split  votes,  for  the  estate     ^^^  ^ 
18  itself  created  by  the  land-tax  redemption  acts.  " 

Doubts  have  been  raised  upon  this  point,  and  an  argu- 
ment has  by  some  persons  been  advanced,  against  the 
right  to  vote  in  Boroughs,  (where  a  freehold  would  give 
that  right,)  by  virtue  of  unredeemed  land-tax  purchased^ 
because  say  they,  the  200th  section  of  the  stat.  42  G.  3» 
c.  1 16.  and  the  act  the  51  G.  3.  c.  99.  were  only  for  the 
purpose  of  removing  difficulties  in  voting  for  countietj 
and  therefore  they  infer,  that  the  power  of  voting,  given 
by  the  purchase  of  the  land-tax,  is  to  be  confined  to 
counties  only.  By  way  of  illustration — Suppose  an  act 
to  have  passed  for  the  purpose  of  declaring  that  all  pro- 
perty purchased  from  unredeemed  land-tax,  should  be 
considered  as  freehold,  and  not  personal  property,  with- 
out saying  any  thing  as  to  voting  in  right  thereof;  ac* 
cording  to  this  argument,  no  person  hold ing  such  property, 
however  great  the  amount,  could  ever  vote  either  for  a 
county,  city,  or  borough  member,  because  the  legislature  . 
had  not  expressly  declared  in  the  act  that  they  might  so 
vote  in  respect  of  such  property.  But  this  I  conceive  to  • 
be,  by  no  means,  sound  reasoning,  for  wherever  parliament 
creates  a  new  species  of  freehold  property,  the  estab- 
lished law  of  the  land,  gives  the  right  of  voting  in  respect 
of  it,  to  persons  holding  such  property,  provided  they 
have  a  sufficient  interest  therein,  arising  out  of  land,  and 
are  not  excluded  by  legal  disabilities.  As  for  instance ;  Antep.i3t. 
an  act  was  passed  on  building  Fulham  bridge,  allowing 
a  certain  number  of  persons  to  hold  shares  therein  ;  ac- 
cording to  the  above  argument,  the  share-holders,  as 
proprietors,  could  not  vote  in  right  of  such  property, 
because  parliament  did  not  expressly  give  them  that 
right.  But  such  persons  have  been  allowed  to  vote,  and 
their  votes  have  been  established.  In  like  manner  the  p.  ^^q^^ 
New  River  company,  and  other  companies  holding  their 
freeholds  by  act  of  parliament,  have  been  permitted  to 
tote.    Now  the  above  acts,  viz.  42  and  51  G.  3.  do  ex- 


534  ELECTORS  [Chap.  IV. 

Sect.  4.  pressly  give  the  right  to  vote  iq  counties^  and  they  do 
** — ^'""^  not  either  directly  or  indirectly^  take  away  the  right  of 
voting  in  cities  and  boroughs,  which  the  established  law 
■^PP*"^."*  of  the  land  has  given  to  freeholders.  On  the  contrary, 
the  preamble  to  the  stat.  42  G.  3.  declares  the  purpose 
of  the  act  (amongst  other  things)  to  be  for  removing 
doubts  respecting  the  rights  of  persons  claiming  to  vote 
at  elections  for  knights  of  the  shire,  and  other  members^ 
to  serve  in  parliament,  in  respect  of  messuages,  lands,  8cc. 
the  land-tax  upon  which  shall  have  been  redeemed  or 
purchased.  And  the  51  G.  3.  declares,  that  in  order  to 
entitle  any  person  to  vote  at  an  election,  it  shall  not  be 
necessary  that  the  contract,  8ic.  shall  be  registered. 

The  title  of  persons  to  vote  in  boroughs,  as  being  the 
possessors  of  freeholds  arising  from  the  purchase  of  un- 
redeemed land-tax,  may  be  considered  under  three  dis- 
tinct heads ;  first,  where  such  title  would  be  clear ;  se- 
condly, where  it  would  be  doubtful ;  and  lastly,  where  it 
would  be  evidently  bad. 

And  1st.  In  those  boroughs  where  the  right  of  election 
is  in  persons  seised  of  freeholds  within  such  boroughs, 
(for  which  see  Appendix,  under  the  rights  determined, 
INo.  xlix.)  it  seems  perfectly  clear  that  the  purchaser  of 
a  land  tax,  charged  upon  such  freehold  within  the 
borough,  is  also  seised  of  a  freehold  within  the  borough, 
and  is  therefore  entitled  to  vote.  No  reasonable  doubt 
can  be  entertained  in  such  a  case. 

But  2dly.  In  boroughs  where  the  right  of  freeholders 
to  vote,  is  restricted  to  some  particular  and  defined  species 
of  freeholder,  as  for  instance,  *' to  the  freeholders  of  ancient 
lands  or  dwelling-houses  within  the  borough,"  (for  which 
also  see  Appendix,  No.  xlix.)  it  would  seem  doubtful, 
whether  the  purchaser  of  a  land-tax  charged  on  such 
property,  would  gain  a  right  to  vote ;  such  purchaser 
becoming  thereby  not  strictly  the  freeholder  of  the 
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I 

M  Iionse,  or  of  the  land,  but  of  an  incorporeal  hereditament,     Saet  4. 

B  TO.  of  a  fee  farm  rent,  or  freehold  arising  from  or  out  (^  ^    ^'    ^ 

I    iodi  house  or  land.  Before  any  decision  upon  this  ques- 

f    tkm  be  given  by  a  committee,  probably  no  lawyer  would 

Mtjr  that  sach  votes  were  strictly  admissible.    Bat  it  is  a 

ivinciple  with  committees,  as  has  been  before  observed, 

always  to  lean  in  favour  of  the  voter,  in  cases  of  doubt. 

It  would  therefore  seem  somewhat  uncertain,  how  a 

committee  of  the  house  of  commons  might  decide  upon 

dik  question,  and  whether  they  might  or  might  not  con- 

Mttf  that  the  possessor  of  a  freehold  issuing  out  of  an 

dwelling-house,  &c.  was  thereby  sufficiently  pos-  [  335  ] 
of  a  freehold  qf^  or  in  such  house,  &c.  so  as  to 
cnaUe  him  to  give  a  vote.  This  perhaps  may  be  urged 
m  nther  straining  a  point,  and  putting  it  stronger  than 
die  cases  will  justify.  In  all  cases,  however,  where  a 
pMBOQ,  a  curate,  a  schoolmaster,  or  a  parish  clerk,  may 
TOle  in  right  of  their  freeholds,  it  is  fair  to  presume 
lliat  Mich  purchasers'  votes  would  also  be  admitted, 

wUUT  MOfl. 

Lastly,,  where  by  charter  or  otherwise,  the  right  of 
dcctioQ  is  in  certain  specified  persons,  as  for  instance, 
is  the  freemen,  8cc.  or  in  the  mayor  and  corporation, 
ke.  (fide  Appendix,  rights  determined.  No.  xlix.)  that 
pgsons  daiming  to  vote  in  right  of  such  property,  could 
aol  there  be  admitted,  seems  too  clear  to  raise  any 
^pmsdoD  upon  it. 

The  owner  of  property  cannot  directly  purchase  his 

own  kuul-tax,  nor  is  there  any  thing  in  the  above  acts  to 

that  persons  who  have  redeemed  their  land-tax 

thereby  entitled  to  vote ;  although,  if  the  owners  have 

neglected  to  redeem  their  land-tax,  the  purchase  of  it 

\fj  a  stranger  to  a  sufficient  amount  would  give  him  that 

li^t.    The  contracts  for  the  redeeming  and  for  the  pur« 

g  of  land-tax  are  very  different,  one  is  made  out 

a  charge  on  the  estate,  and  the  other  declares  the 

d-tax  purchased  to  be  a  fee-farm  rent. 

A  A 
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CHAP.  Y. 

I 

HOW  THE  ELECTION  BlAY  BJB  AVOIDED — OF  BEIBEEY, 

TEBATINGj  &C. 

20  Joor.  p.    JF  the  election  is  made  of  a  person  or  persons  ineligible, 
22  Jour.819  such  election  is  void  either  in  toto,  or  of  one  only,  accord- 
Sim.  186. et  ing  as  the  ineligibility  applies  to  all,  or  one  only.   Where 
Ante  p.  54.  that  ineligibility  is  clear,  and  pointed  oat  to  the  electors 
^'  ^'^*^*       at  the  poll,  it  has  been  held  that  the  votes  given  to  such 
ineligible  candidate,  after  notice,  are  thrown  away,  and  a 
competitor,  though  chosen  by  the  smaller  number  of 
electors,  has,  in  such  case,  been  held  duly  elected.    But 
Kirkcud.      such  ineligibility  ought  to  be  -clear,  and  grounded  upon 
Feb^'irai    some  known  and  settled  rule  of  law.    For  it  would  be 
hard  to  say,  that  the  electors,  who  might  probably  act 
upon  their  real  sentiments,  have  thrown  away  their  votes, 
because  by  a  determination  ex  post  facto,  upon  a  matter 
not  before  settled,  it  should  appear  they  had  formed  a 
iDoiig.417.  wrong  opinion.    It  was  upon  this  ground,  probably, 
that,  io  the  Abingdon  case,  thougb  the  person  returned 
was  held  ineligible,  as  beipg  sheriff  of  the  county  whereia 
Cowp.  530.  the  borough  lay  for  which  he  was  rcturned ;  yet  the 
Rcxv^Mon-  committee  only  declared  the  election. void,  but  did  not 

day,  Taylor  ,  •'  . 

V.  Mayor  of  determine  tlpe  gther  candidate  duty  elected.  The  same 
G^'t'tid  dpctrine  holds  at  law  in  the  election  to  offices,  in  which, 
5Lud.d24.  after  notice  of  the  ineligibility  of  any  particular  candi- 

4a|l^,  t^  VQt^s.  giv^n  to  hiqi  are  held;  to  be  thrown 

^way. 

Soa)^,  if  thi^  right  of  electio^,  \}us  been  mistaken, 

tbpught  ib^re  bq  qo  competitor,  if  the  electors  petition 

agaipst,  the  el^tigp,  it  m^y  be  ^vojdf^d. 

If  the  original  writ,  which  is  the  foundation  of  election, 
has  issued  improperly,  every  tiling  done  under  it,  is  void, 
t  Joar.sn,  Thus,  where  the  writ  for  a.  second- election  issued,  before 
the  former  election  was  avoid^d^  the  subsequent  avoid- 
ance of  the  first  electioawas  held  not  to  cure  the  defect; 
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but  the  second  election  was  declared  void.  So  where  the  g jonr.  S54. 
writ  has  miscarried^  or  has  been  improperly  detained,  or  e  jour.ioe. 
dae  notice  has  not  been  given  of  the  election^  or  where  9Jour.30«, 
the  poll  has  not  been  duly  taken,  or  the  proper  and  legal  9jo*ur.4S9. 
officer  does  not  execute  the  writ^  the  election  has  been 
avoided.  So  where  illegal  commissions  have  issued  to  S4jotr.i04 
die  delegates  in  Scotland,  the  elections  made  under  them 
were  held  ineffectual. 

These  decisions  have  been  briefly  adverted  to,  merely  .^    ^ 
to  shew  with  what  jealousy  the  house  always  watched 
over  the  freedom  of  election ;  for  the  time,  the  place,  and 
tlie  mode  of  election,  as  we  have  before  seen,  having  been 
for  the  most  part  settled,  by  various  acts  of  parliament, 
any  variation  from  them  would,  of  course,  invalidate  the 
election.  Nothing  can  more  strongly  shew  the  anxiety  of 
Ae  legislature  to  preserve  the  freedom  of  election,  than 
forbidding  under  penalties,  even  the  solicitation  of  votes, 
by  any  person  employed  in  mani^ing  any  part  of  the  5  w.  &  M* 
excise  or  customs.  There  is  a  resolution  also,  of  the  house  ^^^w  « 
of  commons,  that  it  is  a  high  infringement  of  the  liberties  c  lOc 
and  privileges  of  the  commons  of  Great  Britain,  for  ainy  Ante,  p.  64^ 
lord  of  parliament,  or  any  lord  lieutenant  of  a  county,  f^i.<| 
to  concern  themselves  in  the  elections  of  members  to 
serve  for  the  commons  in  parliament.*    As  it  is  almost 
impossible  that  an  act  of  parliament  should  enumerate 
every  particular  regulation  for  preserving  the  spirit  of 
the  law  entire,  and  enforcing  the  execution  of  it,  such 
matters  must  stand  upon  the  common  principles  of 
reason  and  justice. 

From  these,  therefore,  we  learn,  that  the  poll  should  be  Kioto, 
peaceably  conducted,that  the  voters  and  returning  officer  Pi^^*  ^2* 
should  not  be  intimidated;  and  if  there  be  riots,  it  will  be  so  Jour.  60. 
a  good  ground  to  avoid  the  election,  and  the  principal  ^^'  ^^* 

*  Tbey  are  alao  excluded  from  votiug  bj  b  resolution  of  the  lioiJiM,  made 
at  the  comraenoement  of  every  sesiion,  tic.  "That  no  peer  of  this  realm  hath 
any  right  to  give  bis  vote  in  the  election  of  any  member  to  lerre  in  par* 
Muwiit."    Vtd.  ante,  65.  Ortne,  !2d  ed.  p.  109. 
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rioters^  if  duly  criminated^  mil  be  committed  by  the 
bouse.  But  this  caution  against  riots  is  not  so  far 
extended  as  to  let  in  an  opposite  evil ;  for  where  a  person 
read  the  proclamation  against  riots  during  the  election, 
fOJoar.itf  ^Ijq  had  no  sufficient  authority  to  do  so,  the  house 
censured  the  conduct,  and  committed  the  offender. 

So  if  the  election  be  gained  by  any  trick  or  surprize 
by  either  party  upon  the  other,  (upon  the  principle  of  the 
O?"**'  *o  •   foregping  decisions,)  it  must  avoid  the  election.    Thus, 
96,66,78.    the  writ  having  been  produced  by  surprize,  at  a  meeting 
^tc,  94,     yfixete  many  of  the  electors  were  present  upon  a  different 
business,  and  where  the  election  was  made  without  suffi- 
cient notice  to  the  electors,  (before  the  statutes  regulating 
the  notice,)  the  election  v^as  held  void.   And,  in  the  latter 
case,  the  house  of  commons  took  notice  of  it  ex  officio^ 
upon  a  petition  tried  between  two  parties  contending  for 
the  second  vacancy,  though  there  was  no  allegation  of 
that  kind  in  the  petition,  to  the  prejudice  of  the  other 
member,  who  was  almost  unanimously  elected. 
Void  bj  Where  both  the  petitioner,  and  the  person  returned, 

of  MiSei!!    ^^'^^y  perhaps,  conscious  of  unjustifiable  acts,  which 
Sim.  189.     would  eventually  prevent  either  of  them  from  being 
successful,  consent  that  the  election  shall  be  set  aside, 
the  committtee,  without  going  into  the  merits,  has 
declared  it  void,  and  sent  the  parties  to  a  new  election. 
And  where  the  members  returned,  declined  to  defend 
their  seats,  the  committee  declared  the  petitioners  duly 
elected,  and  that  they  ought  to  have  been  returned 
3 Lad.  188.  without  hearing  them  ex  parte;  following  the  Dumbar* 
cawl^ib.      tonshire  case  in  Feb.  1 781,  where  the  like  was  done, 
s  Lnd.  139.      But  if  any  collusion  be  suspected,  or  there  be  any  cir- 
diaferiind  cumstance  which  seems  to  require  examination,   the 
Oakhamp-    committee  will  proceed  upon  the  petition,  and  make  en- 
1784.  quiries.    The  election  may  also  be   avoided  by  the 

member  elected,  accepting  an  office,  or  neglecting  to 
take  the  oaths,  pursuant  to  the  statute. 
Ante,  p.f  00      Bm  consent  of  parties  cannot  alter  the  right  of  election, 
*  ai  we  have  before  seen. 
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Bribery. 

The  most  common  ground  of  avoiding  an  election,  is 
for  bribery,  which,  as  it  is  attended  with  different  ef- 
fects, according  to  the  time  in  which,  and  the  person 
by  whom  it  is  committed,  we  shall  consider  at  large, 
without  reference  merely  to  that  species  of  bribery 
which  avoids  the  election. 

Mr.  Douglas,  in  his  reports,  gives  the  following  defi- 
nition of  bribery : — *'  Whenever  a  person  is  bound  to  fDoag.f99. 
act,  without  any  view  to  his  own  private  emolument,  ^^«^*^«>» 
and  another,  by  a  corrupt  contract,  engages  such  per- 
Bon,  on  condition  of  the  payment  or  promise  of  money, 
or  other  lucrative  consideration,  to  act  in  a  manner 
which  he  may  prescribe." 


it 


The    statute     declares    bribery  to    be    committed,  S0.t.c.f4. 
Where  any  person  claiming  a  right  to  vote  at  any  orme  td 


election,  shall  ask,  receive,  or  take  any  money  or  other  ^*  ^^^« 
reward  by  way  of  gift,  loan,  or  other  device,  or  agree 
or  contract  for  any  money,  gift,  office,  employment  or 
other  reward  whatever,  to  give  his  vote,  or  to  refuse  or 
forbear  to  give  his  vote  in  any  such  election ;  or  if  any 
person,  by  himself  or  any  person  employed  by  him, 
shall  by  any  gift  or  reward,  or  by  any  promise,  agree- 
ment, or  security  for  any  gift  or  reward,  corrupt  or 
procure  any  person  or  persons,  to  give  his  or  their  vote 
or  votes,  or  to  forbear  to  give  his  or  their  vote  or 
votes."*  By  such  contract  botli  parties  are  guilty  of  the 
crime.+ 

•  To  preTtnt  the  commitsion  of  this  offence,  (Mr.  Orme  obseires,)  k 
might  not  be  amiss,  if  the  members  elected  could  be  compelled  to  take  a 
briber/  oath,  as  well  as  the  other  oaths  directed  bj  the  sut  6  Ann.  c.  23. 
1. 13.  which  woald  in  all  probabilitj  be  mach  more  effectaal  than  adminis- 
tering it  onlj  to  the  electors,  td  ed.  p.  S96  n. 

t  There  is  also  another  definition  of  it,  as  relating  to  perMns  concerned 
in  the  administration  of  public  justice.  3  Inst  149.  1  Hawk.  P.  C.  c.  67. 
fl.  2.  1  Tol.  Blk.  Com.  178, 179.  Vld.  Locke  on  Got.  p.  S.  s.  322,  ai  to 
bribery  committed  bj  persons  in  power. 
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left's  Rep.  ft  is  not  necessary^  in  this  discussion^  to  trace  the 
history  of  this  crime,  whiqh  the  commentator  on  the 
laws  of  England,  and  another  very  learned  judge,  on 
a  late  occasion,  so  justly  called  the  growing  vice  of  the 
times.  To  trace  the  planners  of  the  age,  is  the  province 
of  the  historian  or  philosopher. 

4lnstp.4S.      The  famous  case  of  Walter  Longe,  bribing  the  mayor 

partt^.     ^^  corporation  of  Wesiburyy  in  the  reign  of  Elizabeth^ 

is  no  otherwise  worth  noticing  in  a  legal  treatise,  than 

to  shew  the  punishment  the  house  of  commons  fixed 

upon  it,  by  fining  the  parties,  and  vacating  the  seat. 

And  in  Arthur  Halle's  case,  at  no  great  distance  of 

56arr.iS36  time,  they  did  the  same.    The  unusual  exercise  of  this 

joor.l.     *  assumed  power  of  fining,  and  the  di6iculty  of  enforcing 

^*J  ^M^"  payment,  occasioned  a  doubt,  whether  such  a  power 

had,  in  fact,  been  assumed  by  the  house  of  commons. 

But  Mr.  Douglas  has  put  this  past  contradiction,  by 

stating  the  words  of  the  entry  in  the  journals  of  the 

houjse. 

3Burr.iS88  It  was  held,  in  the  case  of  the  King  v.  Pitty  that 
4DoQg.«94.  bribery  is  an  offence  at  common  law,  subject  to  indie t- 
?*.u^o/*r**   ment,  or  information,*  and  several  instances  have  oc- 

&rb.Sbait8*  , 

bory  ca.  curred  in  which  the  latter  mode  of  prosecution  has  been 
adopted ;  and  it  has  been  said,  that  the  statutory  inca- 
pacities, which  will  be  presently  mentioned,  attach  upon 
a  common  law  conviction.  Prosecutions  at  common 
[  340  ]  ^^^>  ^^^  ^h's  oflence,  were  never  put  in  practice,  how- 
Vid.jDoug.  ever,  till  of  late  years,  since  the  2  G.  2.  for  which 
Mr.  Douglas  seems  to  have  given  satisfactory  reasons. 
The  increase  of  bribery  soon  after  the  Revolution, 
practiced  under  the  supposed  evasion  of  money's  worth, 
instead  of  money,    either  in  the  shape  of   presents, 

*  Vid.  post.  p.  345.  in  cases  cited]  the  time  for  grantiDg  iDformations 
haTing  eipired. 
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trettingy  or  otherwise,  occasioned  a  resolntioil*  of  the 

house  of  commons^  which  was  afterwards  made  a  stand- 

ing  order  of  the  house^  and  with  some  trifling  variations^ 

was  shortly  after  moulded  into  a  statute.    Whemby  it 

was  enacted,  ^'Tbat  no  person  or  persons  hereafter  to  7W.5.c4. 

be  elected  to  serve  in  parliament  for  ikny  coMty,  city,  1^5^ 

town,  borough,  port,  or  place,  Within  the  kingdom  of 

Stigland,  dominion  of  fVaks,  or  town  of  jBl^iwi^ft-i^MMi^ 

Tkfeed,  after  the  teste  of  the  writ  of  summons  to  par^ 

liament,  or  after  the  teste,  or  the  issuing  out,  or  ordering 

of  the  writ  or  writs  of  election,   npon  the  Calling  ot 

•nmmoning  of  any  parliament  hereafter,  or  irfter  any 

anch  place  becomes  vacant  hereafter  in  the  time  of  this 

present,  or  any  other  parliament,  shall  or  do  hereaftei^ 

by  himself  or  themselves,  or  by  any  other  Ways  or  me&ns    [  341  ] 

on  his  or  their  behalf,  or  at  his  or  their  charge,  before 

his  or  their  election  to  serve  in  parliament  for  any  county, 

city,  town,  borough,  port,  or  place  within  (as  above,) 

*  The  rcsolotion  was  as  follows .— -S  April  1677,  t9  C.  3.  ResolTed, 
*  That  if  any  person,  hereafter  to  be  elected  into  a  place  h>r  to  tit  and 
serre  in  the  house  of  commons  for  any  eotmtj,  town,  port,  or  borougli, 
tfier  the  te$U,  or  the  issoing  oot  of  the  writ  or  writs  of  election,  upoa  the 
calling  or  sommoning  of  any  parliament  hereafter,  cr  after  any  tuck  place 
btcamet  vacant  hereafter  in  the  time  of  parliament,  shall,  by  himself,  or  by 
any  other  in  his  behalf,  or  at  his  charge,  at  any  thne  before  tlie  day  6f  hit 
election,  give  any  person  or  persons,  baviiig  votes  in  «y  such  election* 
wiy  meat  or  drink,  exceeding  the  true  valae  of  ten  pounds  in  the  wlioleb  in 
any  place  or  places  bat  la  his  own  dwelling  boose  or  habitation,  being  the 
usaal  place  of  his  abode  for  six  months  last  past;  or  shall,  before  snch  elec- 
tion be  made  and  declared,  make  any  other  present,  gift,  or  rewttd,  or 
promise^  or  obligation,  or  engagement  to  do  the  same,  either  to  any  such 
person  or  persons  in  particular,  or  to  any  such  c6onty,  city,  town,  port,  or 
borough  in  general,  or  to  or  for  the  use  aiad  benell  of  then,  or  amy  of  tbem ;  ■ 
erery  such  cntertaiuraenc,  present,  gift,  reward,  promise^  obligation,  or  en- 
gagement, is  by  this  house  declared  to  be  bribery ;  and  such  entertainment 
present,  gift,  reward,  promise,  obligation,  or  engagement,  being  duly  proTcd, 
b  and  shall  be  sufficient  ground,  cause,  and  matter,  te  nake  every  tucKeUC'^ 
ttM  vaidj  as  to  the  person  so  offending,  and  to  render  the  penon  so  elected, 
intapable  to  sit  in  parliament  by  snch  election  ;  and  hereof  the  committee 
of  elections  and  privileges  is  appointed  to  take  especial  notice  and  care,  and 
to  act  and  determine  matters  coming  before  tbem  accordingly.'*  ^h  Jour, 
f.  411.    lb.  p.  dl7. 
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directly  or  indirectly  give,  present,  or  allow,  to  any  per- 
son or  persons,  having  voige  or  vote  in  such  election,  any 
money,  meat,  drink,  entertainment  or  provision,  or  make 
any  present,  gift,  reward,  or  entertainment,  or  shall  at  any 
time  hereafter  make  any  promise,  agreement,  obligation* 
or  engagement,  to  give  or  allow  any  money,  meat,  drink^ 
provision,  {^resent,  reward,  or  entertainment,  to  or  for  any 
.sacb  person  or  persons  in  particular,  or  to  any  such 
.county,  city,  town,  borough,  port  or  place,  in  generab 
or  to  or  for  the  use,  advantage,  benefit,  employment, 
profit,  or  preferment,  of  any  such  person  or  persons, 
place  or  places,  in  order  to  be  elected,  or  for  being 
elected,  to  serve  in  parlament  for  such  county,  city,  bo- 
rough, town,  or  place."    And  sect.  3,  ''  That  every  per- 
son  and  persons  so  giving,  presenting,  or  allowing,  mak- 
ing, promising,  or  engaging,  doing,  acting,  or  proceed- 
ing, shall  be,  and  are  hereby,  declared  and  enacted  to 
be,  disabled  and  incapacitated  upon  such  election,  to  serve 
in  parliament  for  such  county,  city,  town,  borough, 
3 Lad. 495.  port  or  place;  and  that  such  person  or  persons  shall  be 
deemed  and  taken,  and  are  hereby  declared  and  enacted 
to  be  deemed  and  taken,  no  members  in  parliament,  and 
shall  not  act,  sit,  or  have  any  vote  or  place  in  parlia- 
ment, but  shall  be,  and  are  hereby  declared  and  enacted 
to  be,  to  all  intents,  constructions,  and  purposes,  as  if 
they  had  been  never  returned  or  elected  members  for  the 
parliament." 

PerAstonj.      The  increase  of  this  vice,  notwithstanding  the  fore- 

292°"^'       going  statue  of  W.  3.  and  the  gross  corruption  which 

had  prevailed  at  Beverley,  in   Yorkshire,  in  the  year 

1727,  occasioned  the  legislature  again  to  interpose  by  a 

new  statute,  which,  for  the  more  effectual  prevention 

SG.2.0.24.  of  it,  contrary  to  the  common  principles  of  law,  begins 

Append.      by  obliging  the  voter  to  purge  himself  by  oath,  if  re- 

i"^       1     ^"*'^  ^y  ^^^^^^  ^^  ^be  candidates,  or  any  two  of  the 

*•  ^^    ■■     electors ;  and  then  enacte,  sect.  7.  "  T^iat  every  elector 

receiving  a  bribe  or  any  other  reward  for  his  vote,  or  to 
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forbear  to  give  his  vote ;  and  also  every  person  cor- 
rupting or  procuring  an  elector  to  be  bribed  and  cor- 
rupted, to  give,  or  forbear  to  give  his  vote  at  any  election, 
shall  forfeit  «£.500 ;  and  that  any  person  lawfully  con- 
victed of  any  of  the  said  offences,  shall  for  ever  be  dis- 
abled to  vote  in  any  election  of  members  to  parliament^ 
and  for  ever  disabled  to  hold  any  office  or  franchise  to 
which  they  may  be  entitled  as  a  member  of  any  city,  or 
town,  8cc.  as  if  they  were  naturally  dead/' 

Vicl.3Lud« 

The  first  striking  feature  in  the  former  of  these  acts,  is,  44r. 
that  a  new  period  is  thereby  marked  out,  within  which, 
if  the  crime  of  bribery  be  committed,  and  not  otherwise, 
the  new  penalties  of  that  act  attach.  That  period,  in  the 
case  of  general  elections,  is  fixed  at  the  ordering  of  the 
writ  of  summons ;  that  is,  from  the  signing  of  the  war^ 
rant  to  the  chancellor  for  issuing  the  writ,  which  is  the 
only  legal  order  for  the  general  writ,  and  upon  vacan- 
cies during  parliament  from  the  time  the  vacancy  takes 
place. 

By  the  49  G.  3.  c.  1 1 8.  (commonly  called  Mr,  Curwen'a 
act,)  for  preventing  the  obtaining  of  seats  in  parliament  by 
corrupt  practices,  after  reciting  that  the  promise  of  any 
gift,  office,  8ic.  to  procure  the  return  of  any  member  to 
serve  in  parliament,  (if  not  given  to  the  use  of  some  person 
having  a  right  to  act  as  returning  officer,  or  to  vote  at 
such  election,)  was  not  bribery  within  the  meaning  of  the 
2  6. 2.C.24.;  but  that  such  gifts  or  promises  were  con- 
trary to  the  ancient  usage,  right,  and  freedom  of  elections, 
and  contrary  to  the  law  and  constitution  of  this  realm, 
enacts  as  follows,  viz.  '*  That  if  any  person  shall,  either  by 
himself  or  by  any  other  person  or  persons  for  or  on  his  be- 
half, give,  or  cause  to  be  given,  directly  or  indirectly,  or 
promise  or  agree  to  give  any  sum  of  money,  gift,  or  re- 
ward, to  any  person  or  persons,  upon  any  engagement, 
contract,  or  agreement,  that  such  persoa  or  persons  to  r  ^^^  1 
whom,  to  whose  use,  or  on  whose  behalf  such  gift  or  pro- 
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mise  shall  be  made,  tshall)  by  himself,  or  by  any  other 
person  or  persons  whatsoever,  at  his  solidtation,  request, 
or  commaticl,  procure,  or  endeavour  to  procure,  the  re- 
turn of  any  person  to  serve  in  pariiatnentfor  any  county, 
stewartry,  city,  town,  borough, cinque  port,  or  place, every 
person  so  having  given,  or  promised  to  give,  if  not  return^ 
ed  himself  to  parliament  for  such  county,  stewartry,  city, 
town,  borough,  cinque  port,  or  place,  shall,  for  every  such 
gift  or  promise,  forfeit  the  sum  of  £.i,oo0,tobeiecovered 
in  such  manner  as  is  hereinafter  provided,  with  respect  to 
the  sum  of  £.500,  antd  every  such  person  so  returned,  and 
to  having  given,  or  so  having  promised  to  give,  or  know- 
•ing  of  and  consenting  to  such  gifts  or  promises,  upon  any 
such  engagement,  contract,  or  agreement,  shall  be,  and  is 
hereby  declared  and  enacted  to  be  disabled  and  incapa- 
citated to  serve  in  that  parliament,  for  such  county,  stew- 
artry, city,  town,  borough,  cinque  port,  or  place,  and  that 
such  person  shall  be  deemed  and  taken  to  be  no  member 
of  parliament^  and  enacted  to  be,  to  all  intents,  construc- 
tions, and  purposes,  as  if  he  had  never  been  returned  or 
elected  a  member  in  parliament ;  and  any  person  or  per- 
sons who  shall  receive  or  accept  of,  by  himself,  or  by  any 
other  person  or  persons  in  trust  for,  or  to  bis  use  or  on 
his  behalf,  any  such  sum  of  money,  gift,  or  reward,  or 
any  such  promise  irpon  any  such  engagement,  contract, 
or  agreement,  shall  /orfeit  to  his  majesty  the  value  and 
amount  of  such  sum  of  money,  gift,  or  reward,  over  and 
above  the  sum  of  £.500,  which  said  sum  of  £.500  he  shall 
forfeit  to  any  person  who  shall  sue  for  the  same,  to  be 
recovered  in  any  of  his  majesty's  courts  of  record  at  West^ 
minster,  if  the  offence  be  committed  in  England  and 
Wales ;  Dublin,  if  the  offence  be  committed  in  Irelatid ; 
and  if  the  offence  be  committed  in  Scotland^  by  summary 
action  or  complaint  before  the  court  of  session,  or  by  pro- 
secution before  tjie  court  of  justiciary. 

f  344  ]        Provided  always,  that  nothing  in  this  ad  contained 
shall  extend,  or  be  construed  to  extend^  to  aw/  money 
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paid  or  agreed  ta  be  paid  to  or  by  any  person,  for  any 
legal  expence,  bond  fide  incum'ed  at  or  concerning  any 
election.    Sect.  2. 

If  any  person  shall,  by  himself,  or  by  any  other  person 
for  or  on  his  behalf,  give,  or  procure  to  be  given,  or  pro- 
mise to  give,  or  procure  to  be  given,  any  office,  place,  or 
appointment,  to  any  person  or  persons  whatsoever,  upon 
any  express  contract  or  agreement  that  such  person  or  per- 
sons, to  whom  or  to  whose  use,  or  on  whose  behalf  such 
gift  or  promise  shall  be  made,  shall  by  himself,  or  by  any 
other  person  or  persons  at  his  solicitation,  request,  or  com- 
mand, procure  or  endeavour  to  procure  the  return  of  any 
person  to  serve  in  parliament  for  any  county,  stewartry, 
city,  town,  borough,  cinque  port,  or  place,  such  person  so 
returned,  and  so  having  given  or  procured  to  be  given,  or 
so  having  promised  to  give  or  procure  to  be  given,  or 
knowing  of  and  consenting  to  such  gift  or  promise  upon 
any  such  express  contract  or  agreement,  shall  be  and  is 
hereby  declared  and  enacted  to  be  disabled  and  incapa- 
citated to  serve  in  parliament  for  such  county,  city,  town, 
borough,  cinque  port,  or  place,  and  that  such  person  shall 
be  deemed  and  taken  to  be  no  member  of  parliament,  to 
all  intents,  constructions,  and  purposes,  as  if  he  had  never 
been  returned  or  elected  ;  and  any  person  who  shall  re- 
ceive or  accept  of,  by  himself,  or  by  any  other  person  or 
persons  in  trust  for  or  to  the  use  or  on  the  behalf  of  such 
persons,  any  such  office, place,  or  employment, upon  such 
express  contract  or  agreement,  shall  forfeit  such  office, 
place,  or  employment,  and  be  incapacitated  for  holding 
the  same,  and  shall  forfeit  the  sum  of  £.500,  which  said 
snm  of  £.500  shall  be  recovered  as  is  hereinbefore  en- 
acted :  and  any  person  holding  any  office  under  his  ma- 
jestiff  who  shall  give  such  office,  appointment,  or  place, 
upon  any  such  express  contract  or  agreement, '  that  the 
person  to  whom  orfor  whose  usesuch  office,  appointment,     r  ^a^  i 
or  place  shall  have   been  given,  shall  so  procure,  or 
endeavour  to  procure,  the  return  of  any  person  to  serve  in 
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parliament,  shall  forfeit  the  sum  of  £.  i  ^oooi  to  be  recovered 
in  such  manner  as  is  hereinbefore  provided.  Sect.  3. 

By  sect.  4,  Actions  are  to  be  brought  and  proceedings 
to  be  actually  commenced,  within  two  years  after  offence 
committed.  * 

No  person  refusing  to  take  the  oaths  directed  by 
1  Wand  M.  8.  1.  c.  8.  (the  oaths  of  allegiance  and 
fidelity ;  or  being  a  quaker,  refusing  to  subscribe  the 
declaration  of  fidelity  required  by  act  of  1  W.  &  M.  s.  1. 
c.  18.)  or  the  oath  of  abjuration  directed  by  the  act 
W.  &  M.  Stat.  1.  c.  18.  shall  be  admitted  to  vote  for  the 
election  of  any  member  of  parliament. 

Sim.  p.i9r.      Bribery,  however,  was,  and  still  remains  punishable  at 
common  law,  and  if  detected  by  a  committee,  in  the  dis- 
cussion of  an  election  cause,  and  brought  home  upon  the 
candidate  or  his  agent,  though  in  one  instance  only,  and 
though  a  majority  of  unbribed  votes  renlain,t  will  avoid 
fDoug.S89.  the  election.    Of  this  there  are  many  instances  in  the 
journals,  and  the  case  of  St.  Ives  has  confirmed  the  doc- 
10th  Jour,    trine.    It  has  indeed  been  carried  faither  in  the  Chippenr 
^  ham  case,  where  the  candidate  with  the  smaller  number 

of  votes,  was  declared  duly  elected  ;  but  this  has  been 
sDoug.soi.  j^s^^y  disregarded  since  the  Shaftsbury  case,  and  though 
sDoiig.260.  it  was  afterwards  faintly  insisted  upon  in  the  Worcester 

Vi<k2Doug.  .      .1  1    .  .  fl 

413.  case,  by  the  counsel  in  argument,  it  was  soon  given  up. 

It  has  been  thought  hard  by  some,  that  the  election 
should  even  be  avoided,  where  a  majority  of  unbribed 
votes  remain ;  but  when  it  is  considered,  that  the  fixing 
of  bribery  in  one  instance,  affords  a  strong  ground  to 

*  Ab  to  the  expiration  of  time  for  granting  informations,  vid.  R.  v.  Heydon» 
3  Burr.  1359. 1387.  S.  C.  1  Bl.  Rep.  404.  Also  cases  collected  1  Hawk. 
P.  C.  c.  67.  s.  10.  n. 

t  This  was  stated  in  argument  in  the  Coventry  ca^e,  (Peck.  97.)  and  seems 
to  be  founded  on  sound  reason  \  though  the  reporter  there  obserres,  that  he 
has  not  met  with  any  case  to  support  such  doctrine. 
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suspect  that  the  election  has  been  procured  by  corrupt 
means,  and  when  it  is  considered  that  the  electors  may 
again  exercise  their  franchise,  the  decision  seems 
necessary  for  preserving  the  freedom  of  election 
unYiolated. 

Two  questions  have,  at  different  times,  been  much  ^^y^» 
debated  upon  this  statute.     First,  what  is  bribery  within  ^ 
it?     Secondly,  what  incapacities  arise  upon  it?     In 
Bush  V.  RawlinSf  B.  R.  29  G.  2.  bribery  was  defined  to 
be ''  muneribus  incitare  vel  illicere;*'  but  here  the  question 
is,  not  what  bribery  is  in  the  abstract  meaning  of  the 
word,  but  what  is  defined  to  be  bribery  by  the  statutes. 
It  is  sufficient  to  bring  the  question  in  issue  on  petition  n^^J^' 
^Igainst  the  election,  if  it  charge  generally  '*  corrupt  cm. 
practices  ;*  these  being  the  words  used  by  the  statute  of  f,,^eld^. 
6*  2.    But  where  the  opening  was  confined  to  the  alle-  Lud.4i5. 
gation  of  bribery,  the  committee  refused  to  admit  evi-  c^  *^     ^ 
dence  of  an  offer  by  one  voter  to  bribe  another,  with  3  nwl  114. 
a  view  to  prejudice  the  offerer's  vote. 

First,  it  is  clear  that  the  act  of  bribery  must  be  proved 
to  be  inchoate  at  least,  if  not  complete,  before  the  elec« 
tion;  for  a  distribution  of  money  after  the  election,  unless 
coupled  with  an  act  done  or  promise  made  before,  how- 
ever it  may  induce  suspicion,  will  not  raise  a  presumption 
in  a  court  of  justice ;  and  therefore  in  the  Sudbury  case,  f  DoQ£.iar. 
the  counsel  waved  insisting  upon  that  point.  Com- 
mittees will  let  in  evidence  of  bribery  before  an  election  sim.  p.i98. 
declared  void,  to  affect  the  subsequent  new  election. 

Early  in  the  last  century,  there  appear  to  have  been  is  Joar. 
many  cases,  where  the  house  have  declared  elections  5'e?i70f 
procured  by  means  of  bribery  and  corruption,  to  be  void, 
and  where  members  returned  by  such  undue  means, 
have  been  sent  to  the  tower.    These  cases  are  referred  CUffbrd,  p. 
to  by  Mr.  Tiemeyj    in    his  opening  of  the  second  ^^^  ^  ^^^' 
Soutlwark  case. 
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Bribed  Besides  the  statutory  proviaioiis  s^inst  this  ofBsnce,  * 

void.  every  vote  purchased  by  bribery,  is  yoid  by  the  common 

1  p^ck  305  ^^^  ^^  parliament,  the  person  who  gave  his  vote  imder 
fVeck.ft45.  such  influence,  being  considered  as  though  he  had  not 
ajichester   y^j^j  ^^  gj| .  t^m  jj  j^gg  j,q^  appear  that  such  incapacit^f 

will  extend  to  disqualify  a  voter  at  a  second  election, 
where  no  conviction,  by  due  course  of  law,  has  taken 
place*  t 

Worc&iter        Although  the  committees  have,  ia  most  instances,  ia- 

SDoug,iBS.  ^^^^^^7  v^^  ^  laudable  rigour,  against  every  mode  of  ad- 

Lud.d6.      vancing  money,  or  money's  worth,  .yet,,  in  someparti- 

Where  ar^  cular  cases,  the  frequency  of  the  practice  seemsc  to  have 

gjMd  that     blunted  the  edge  of  justice.  Thus,  it  is  said  to  have  been 

given  **  an.  held,  and  is  now,  by  ma&y,  consideied  as  law,  that  where 

of  nMn!^^'    ^^  voter  lives  at  a  distance,  it  is  not  bribery  to  pay  hta 

for  loss  of    travelling  expence&  In  the  Ipswkh  case  it.  was  taken  £of 

i]Mi,48,6i  granted,  in  the  argument  on^  both  sides,  thact  it  is  lawful 

N^iiJi^^    to  make  a  reasonable  eompensatioa  for  the  voter^s  loss  of 

Sim.  p.  199.  time.  And  yet  if  we  look  at  the  words  of  the  statute,  theje 

r  1248  1    seem  too  stubborn  to  be  bent  to  this  interpretation.  For 

it  expressly  prohibits  the  allamingaQj  money  tOyOr  for 

the  use  or  advahtage,  Slg.  of  any  person  having  voice  m 

order  to  be  elected^    Now  that  paying  the  travelling  ex*- 

pences  is  aUoming  money  for  the  ti^a  and  advantage  of 

the  voter,  and  that  it  is  done  in  order  to  beelected,  though 

nothing  is  expressly  stipulated  between  the  parties,  ia 

perfectly  clear.    And  it  signifies  nothing  to  say,  there  is 

*  In  a  bill  which  passed  the  Commons  in  the  last  parliament  (57  Q.  S.) 
a  clanse  was  inserted  to  forbid  the  use  orcockades*  ribbons,  and  other 
marks  of  distinction  at  elections,  under  a  penalty  of  disabling  and  incapa- 
citating any  person*  by  himself  or  his  agmts  giving  or  allowing  theroi  from 
sitting  in  parliament  upon  such. Election;.  lmt:this< bill. being^ thrown  out  by 
the  Lords,  never  passed  into  a  law. 

*)*  Q.  If  the  verdict  against  a  voter  most  not  be  followtd  up  by  judgment 
in  order  to  disqualify  him ;  if,  however*  the  judgment  be  obtained,  it  will« 
fpr  the  purpose  of  the  indemnity;  have  reference  to  the  time-  when  the 
c^iscoveiy  wm  made.  Vid.  Snttoa  n  Bbhop^  t  Bl«  Hep*  6StL  4  Burr. 
S28S. 
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no  ccmruptioQ  in  this,  according  to  the  general  meaning 
of  Wiberyy  for  it  is  by  the  definition  of  the  written  law, 
lie  are  to  make  the  rule  of  decision.  The  allowance  for 
tfine,  even  though  it  were  less  than  the  voter  could  earn, 
9nd  to,  upon  the  whole,  not  for  his  adoatUcLge^  upon  the 
diy  consideration  of  money,  yet  is  certainly  for  his 
tu^,  and  advantage  also,  if  he  chuses  to  vote  to  the  value 
of  the  sum  given,  which  he  would  be  otherwise  out  of 
pocket;  for  the  franchbe  should  either  be  exercised 
m&mtertfy,  or  not  at  all. 

In  the  case  of  BamUapU^  actual  payments  of  three  iPeck.9i. 
md  four  guineas  a  man,  to  several  non-resident  voters,  expeDcc? 
for  travelling  expences,  were  proved.';  but  these  were  not 
inf»«^^  npon  by  the  petitioner  to  be  contrary  to  law, 
and  the  committee,  if  they  took  this  point  into  their 
consideration,  must  also  have  been  of  that  opinion,  as 
they  suffered  Sir  E.  PeUew  to  retain  his  seat. 

In  the  case  of  Berwick^pon-Tweed,  the  petition  to  the  iPeck.40i. 
house  charged  the  sitting  members  with  being  guilty,        *    ^ 
first,  of  offences  in  violation  of  the  treating  act ;  and 
secondly,  of  bribery  and  corruption ;  either  of  which  were 
sufficient  to  have  avoided  the  election.    The  committee 
decided  expressly  on  both  the  charges,  and  avoided  the 
electioQ.    On  the  second  charge,  it  was  proved,  with  re-  iPeck.40t. 
spect  to  the  out- voters,  that  several,  living  in  London,  had  c^^icia  ^ 
been  conveyed  to  Berwick,  and  carried  back  again  free  oat-?  oten 
of  expence,  and  had  received  from  six  guineas  to  £.8  naim'of* 
fix>m  each  of  the  candidates,  for  whom  they  voted,  under  subsistence 
the  name  of  subsistence  money.    It  generally  happened    r  Jaq  i 
that  they  were  brought  down  at  the  expence  of  one  of 
the  candidates,  for  whom  they  voted,  and  carried  home 
at  the  expence  of  the  other;  so  that  what  was  proved 
either  against  Mr.  Hall,  or  Mr.  Fordyce,  (the  sitting 
members,)  with  respect  to  the  share  that  each  had  in 
those  transactions,  amounted  to  this,  that  each  candidate 
had  paid  the  expense  of  one  journey,  and  from  £.6  to 
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£.8  of  money  to  the  voter.  Upon  the  cross  examina- 
tion of  the  witnesses,  it  appeared  thdt  most  of  the  voters 
were  in  situations  of  life  in  which  they  earned  from  2o«. 
to  40  8.  a  week ; — but  there  did  not  appear  to  have  been 
any  distinction  in  the  subsistence  money  allowed  to 
them ;  and  it  was  also  shewn  that  they  had  reibained  at 
BtrtDiqk  a  much  longer  time  than  was  sufficient  for  the 
purpose  of  voting  at  the  election ;  having  staid  three, 
four,  and  five  weeks.  The  sum  allowed  by  each  candi- 
date, in  almost  every  instance,  fell  short  of  that,  which 
according  to  their  own  account,  they  would  have  earned 
during  their  absence.  The  committee  decided,  that  the 
sitting  members,  not  only  acted  in  violation  of  the  treat- 

®?J*»<^  ing  act  of  W.  3.  but  that  they  also  acted  "  in  violation 
of  the  laws,  and  particularly  of  the  laws  for  preventing 
bribery  and  corruption  at  elections  of  members  to  serve 
in  parliament."  And  they  also  declared  '^  that  the  last 
election  for  the  borough  of  Betwick-'upon'Tweed,  was  a 
void  election."    There  was  a  like  decision  by  the  com- 

iPeck.4S4.  mittee  in  the  case  of  Boston;  Mr.  Fydell,  the  sitting 
member,  having  paid  the  non-resident  voters  five 
guineas  each  at  the  time  of  the  election,  for  their  travel- 
ling expenses. 

2Peck.i76.  ^°  ^^^  ^^^  ^^  Durtiam,  1804,  the  evidence  produced 
DorhaiiL  jq  support  of  the  petition  (which  charged  Mr.  TVAarton, 
one  of  the  sitting  members,  to  have  been  guilty  of  treat- 
ing, bribery  and  corruption,)  was  directed  to  prove,  1st. 
The  bribery  of  non-resident  voters  in  Itondon,  before 
the  election ;  2dly.  That  the  resident  voters  had  been 
treated  at  Durham  after  the  teste  of  the  writ;  and  3dly. 
[  350  ]  That  eighty  freemen  had  been  carried  down  from  Low- 
don  to  Durham  at  the  expense  of  the  sitting  member, 
and  maintained  by  him  there ;  that  they  had  received  a 
sum  of  money  from  him  as  an  indemnity  for  the  loss  of 
their  time,  and  a  further  sum  to  pay  their  expenses  back 
to  London.  The  defence  of  the  sitting  member  con- 
sisted in  an  endeavour  to  disprove  the  two  first  of  these 
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charges ;  and  to  shew,  as  to  the  last  of  them^  that  the 
money  and  conveyance  afforded  the  voters,  had  been  no 
more  than  was  necessery  to  enable  them  to  exercise  their 
fianchi»e,  and  had  not  been  given  to  them  to  influence 
their  votes ;  and  it  was  contended  that  it  was  not  illegal 
to  provide  these  accommodations  for  them.  After  argu-  Electioa 
meat  on  both  sides,  the  committee  decided  that  the 
dection  of  Mr.  Wharton,  was  void. 

It  is  not  to  be  collected  from  this  general  decision,  on 
what  ground  the  committee  decided.  * 

*   With  regard  to  the  acts  which  have  been  held  to 
amonnt  to  treating  within  the  7  W.  3.  c.  4. 

In  the  first  Southwark  case,  it  was  proved,  that  a  num-  Treating. 
ber  of  public  houses  were  opened  by  Mr.  ThellusorCs  ^**5"*' 
committee,  expressly  for  the  purpose  of  treating  the  elec- 
tors in  his  interest.  Cards  were  delivered  each  morning 
and  the  bills  made  out  ^'  To  Mr,  ThellusorCs  committee," 
and  were  paid  by  drafts  upon  the  SotUhwark  bank.  Mo- 
ney had  previously  been  lodged  there  by  a  Mr.  Cossart, 
who  was  connected  with  Mr.  Thelliison*s  family,  had  for- 
merly been  his  confidential  clerk,  and  at  the  time  of  the 
election,  was  and  had  been  for  years,  the  wine-merchant  of 
the  family.  The  sum  so  lodged  by  Mr.  C.  completely 
covered  all  the  payments  of  the  committee.  It  was  also 
proved,  that  at  some  of  these  public-houses,  the  distribution 
of  wine  was  checked  and  superintended  by  the  butler, 
and  at  other's,  by  a  clerk  of  the  sitting  member.  Mr.  T, 
himself  was  present  at  several  of  these  houses  at  times 

*  In  the  year  1784,  tbe  late  lord  Stanhope  proposed  a  bill  to  prevent 
bribery  at  elections  hy  entertainments  to  electors,  and  paying  them  for  loss 
of  time,  or  traTelling  expences.  It  passed  the  house  of  commons,  bat  was 
Btrenoously  opposed  in  the  house  of  lords  by  lord  Mant6eld,  who  scooted 
it  as  wmecettary,  declared  that  the  law  was  already  sufficient  to  prevent 
tilt  offences  complained  of,  and  that  any  additional  acts  were  only  loading 
Hit  statute  book.  The  doctrine  of  his  lordship  was,  **  Shew  me  the  offence, 
and  I  will  find  the  law  to  punish  it."  At  the  instigati«n  of  his  lordship,  the 
Ml  was  rejected  by  the  lords.  Clifford,  p.  187.  See  also  on  this  subject* 
f  Ud.  67. 1  Bl.  Com.  p.  178.  n. 
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during  the  election.  The  committee  decided  that  Mr.  Tm 
w^  not  duly  elected,  and  that  the  election,  so  far  as  it 
related  to  him,  was  void ;  and  they  reported  to  the  house 
that  Mr.  T.  acted  in  violation  of  7  W.  3,  c.  4.  **  whereby 
he  is  inca|;>acited  to  serve  in  parliament  upon  such 
election." 

iPeck.186.  ^  i°  ^^  ^^^  o(  Herefordshire,  ihe  question  stated  by 
the  counsel  for  the  petitioners,  and  argued  before  the 
committee,  was,  "  whether  the  mere  act  of  giving  any 
money,  meat  or  drink,  to  a  voter,  during  an  election  for 
stny  purpose,  or  upon  any  occasion,  is  made  a  crime  by 
the  statute  7  W«  3.  c.  4.  or  whether  as  it  is  insisted  on  the 
part  of  the  sitting  member,  according  fo  the  true  meaning 
and  spirit  of  that  statute;  only  such  treating  is  made 
criminal,  as  is  given  by  a  candidate,  with  a  view  of  ob- 
taining the  votes  of  the  electors,  or,  to  use  the  words  of 
the  statute  itself,  "  in  order  to  be  elected."  The  facts 
of  the  case  were  shortly  these ;  that  the  voters  were  enter- 
tained at  public  houses  in  Ledbury,  Leominster,  and 
Hereford ;  being  in  some  instances  directed  to  go  there 
by  Colonel  Cotterel  (one  of  the  sitting  members)  himself; 
and  in  others  by  persons  employed  in  his  interest.  It  was 
not  argued  that  these  entertainments  were  either  exces- 
sive or  extravagant.  It  also  appeared  that  every  elector 
who  voted  for  him,  received,  if  he  chose,  a  ticket, 
entitling  the  bearer  to  five  shillings.  These  were  carried 
to  public  houses,  were  they  received  refreshment,  or 
were  bought  by  persons  for  sixpence  less  than  the  sum 
expressed  upon  them.  The  committee  decided  that 
Colonel  Cotterel  was  not  duly  elected. 

s  Peck.  31.  There  was  a  like  decision  in  the  Middlesex  case, 
Giving  vie-  although  it  was  not  charged  or  insinuated  that  the  enter- 
theeiecdoof  taiument  was  by  any  means  extravagant,  or  that  it  was 
treating.      given  to  the  electors  for  the  purpose  of  influencing  their 

votes,  or  for  any  other  purpose  than  merely  for  their 

necessary  refreshment. 
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But  in  the  'Radnorshire  case,  it  was  held  not  to  be  Actsthatdo 
treating,  where,  on  the  first  day  of  election,  the  sitting  J^ tr^*J!g! 
member  (who   had  proposed  himself  as  a  candidate,  iPcck.494, 
having  no  apprehension  of  a  contest,  and  expecting  to 
be  immediately  chosen  without  a  poll)  had  ordered  an 
entertainment  to  be  given  to  his  friends,  when  the  elec- 
tion was  over.    As  soon  as  an  opponent  candidate  ap- 
peared, and  was  proposed,  the  entertainment  was  imme- 
diately countermanded,  and  orders  given  by  the  sitting 
member,  that  no  meat  or  drink  should  be  given  away^ 
till  after  the  election.    The  committee  determined  the 
sitting  member  to  be  duly  elected. 

The  advancing  money  to  purchase  the  freedom  of  the 
corporation  for  a  voter,  or  to  pay  for  his  admission  or 
enrolment,   however  small  the  fees  may  be,  if  done  in 
contemplation  of  the  election,  and  in  order  to  he  elected, 
seems  clearly  to  be  witliin  the  letter  and  spirit  of  the 
act.     Id  the  Bristol  case,  however,  in  which  the  majority  Bristol  ca. 
bad  been  admitted  to  their  freedom  during  the  poll,  and  Mar.i706. 
their  admissions  were  regularly  bespoke,  and  paid  for  by  isted. 
an  agent  of  the  party  elected,  the  committee  must  have 
been  of  a  different  opinion,  having  declared  the  sitting 
member  duly  elected.  * 

The  facts  of  the  Bristol  case,  as  reported  by  Mr.  Paying  the 
Douslas,  are: — That  a  committee  of  eentlemen,  who  ^^f^p^^- 
were  in  the  interest  of  Mr.  Burke  and  Mr.  Cruger  (the  persons  in 
sitting  members)  had  paid  the  fees  of  admission  for  the  0^^°*^-** 
new  freemen,  with  money  raised   by  subscription  for  tingmem- 
that  purpose,   but  tliat  neither  of  the  candidates  had  allowed  to 
subscribed  or  paid  any  of  that  money,  and  that  no  pro-  *^5f *^' '^JflS* 
mise  had   been  desired  of  the  freemen  so  admitted  to 
vote  for  any  one,  as  the  condition  of  the  fees  being 
paid.     The  committee  came  to  no  express  resolution  on 

*  Q.  If  Mr.  Simeon  took  this  from  a  MS.  report  of  a  Bristol  case  of  the 
abore  date. 
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the  charge,    but    declared  the  sitting  members  dulj 
elected. 

During  the  present  parliament  there  have  been  se* 
veral  petitions  to  the  house,  charging  the  sitting  mem- 
bers and  others  of  bribery  and  treating  at  the  last 
general  election.  Some  of  these  charges  have  been 
proved  at  several  elections  before  the  committees,  who 
have  consequently  declared  the  sitting  members  not 
duly  elected,  and  incapable  of  sitting  during  that 
election.  The  house  also  has  not  only  directed  pro- 
secutions by  the  Attorney  General  against  all  the  per- 
sons who  have  been  reported  by  the  committees,  as 
guilty  of  such  crimes,  (some  of  whom  have  since  been 
convicted,  and  received  the  sentence  of  the  law,)  *  but 
they  have  directed  the  speaker  not  to  issue  his  war- 

*  DnriBg  Michaelmas  term  (16  Not.  1819)  Sir  M.  M.  Lopex,  bart  was 
l>rought  up  to  the  ling's  bench  to  receive  jadgment,  haviugbeen  coDTicted 
at  the  summer  assizes,  on  a  prosecution  directed  by  the  house  of  oommom* 
for  repeated  acts  of  bribery  at  the  borough  of  BarnttapU,  at  the  preceding 
general  election,  for  which  place  he  had  been  returned,  but  his  election 
declared  void  by  a  committee  of  the  house,  on  the  grounds  of  bribery. 
The  court  in  strong  terms  expatiated  on  the  enormity  of  the  offence  of  a 
person  obtaining  a  seat  in  the  house  of  commons  by  bribery  and  corrupt 
means.  They  declared  their  determination  to  uphold  the  purity  of  elec- 
tions, and  maintain  the  character  of  the  house,  which  ought  to  be  above 
suspicion,  by  the  severity  of  their  punishment,  whenever  cases  of  such 
atrocity  came  before  them.  Sir  M.  M.  Lopez  was  then  sentenced  to  pay  a 
fine  to  the  king  of  10,000/.  and  to  be  imprisoned  for  two  years,  and 
further  imprisoned  till  the  fine  was  paid. 

During  the  same  term,  Henry  Swann,  esq.  was  also  brought  up  to  receivt 
judgment  for  bribery  committed  at  the  last  general  election  for  Penryn, 
He  had  been  returned  for  that  borough,  and  Ms  election  declared  void  by  a 
committee.  A  prosecution  had  also  been  directed  by  the  house  of  com- 
mons, but  these  charges  had  not  been  made  out  against  him  at  the  trial. 
He  was,  however,  convicted  for  a  single  offence,  which  had  been  discovered 
by  the  solicitor  of  the  treasury,  who  had  been  sent  down  to  Penryn  t9 
collect  evidence  in  support  of  the  charges  made  against  him  by  the  house. 
This  single  act  did  not  appear  to  be  of  a  very  aggravated  nature,  and  there 
were  other  circumstances  greatly  in  his  favour,  and  nothing  said  to  shew 
that  he  was  in  a  condition  to  bear  any  heavy  finey  the  court  sentenced  him 
to  imprisoumeut  for  one  year. 
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rant  for  a  new  writ  for  such  places,  where  notorious' 
bribery  has  been  committed.  In  some  cases  also 
bills  have  been  brought  in  to  disfranchise  such  places, 
which  have  already  passed  the  house  of  commons,  and 
are  now  pending  in  the  house  of  lords ;  but  the  dissolu- 
tion of  parliament  by  the  demise  of  the  crown,  will 
probably  put  an  end  to  them  for  the  present.* 
Against  the  elections  for  Inverkeithing^  Chester,  Wor^ 
cesier,  Penryn,  Barnstable,  Camelford,  and  Grampound, 
similar  petitions  were  presented.  Several  of  them  were 
declared  void,  and  the  members  returned  lost  their  seatB> 
and  were  declared  incapable  of  sitting  again.  The  peti- 
tion against  the  election  for  Chester  came  on  before  the  Chester  ct. 
committee  on  Saturday,  20th  February  1819.  Mr. 
Warren,  counsel  for  petitioners,  stated  at  length  the 
charges  contained  in  the  petition,  viz.  bribery  and 
treating,  and  the  law  relative  thereto.  Upon  the  dif- 
ferent constructions  of  the  2d  clause  of  the  stat. 
7  W.  3.  c.  4.  he  cited  Ribbands  v.  Crickett,  in  whicb  RibKand^ 
the  court  were  of  opinion,  that  the  words,  '*  at  any  iBos^&piV. 
time  hereafter,"  had  nothing  to  do  with  the  preceding  ^P-  *^ 
clause;  that  being  confined  only  to  treating  after 
the  teste  of  the  writ,  and  before  the  close  of  the  elec- 
tion. The  court  in  their  judgment  held,  that  if  there 
was   any  treating   to  persons   having  votes   after  the 

In  Hilary  term,  18i20,  George  Hoy,  a  voter  at  Grampound,  was  brought 
np  to  receive  judgment,  having  been  convicted  uf  taking  a  bribe  for  his 
TOte  at  the  last  election  fur  that  place ;  he  pleaded  his  poverty,  that  he 
bad  a  large  family,  and  threw  himself  upon  the  mercy  of  the  court*  who 
(probably  acting  upon  the  principle  that  he  who  gives  the  bribe  is  the 
principal  offender)  sentenced  him  to  three  mouths  imprisonment. 

*  On  the  roertiug  of  parliament,  after  the  adjournmeut  ISih  February 
IBSO,  Lord  John  Russell  brought  in  a  bill  to  suspend  the  issuing  of  new 
writs  to  Barnstaple,  Petiryn,  Grampoundt  and  Camelford,  till  the  meeting  of 
a  new  parliament  after  the  dissolution.  A  bill  to  disfranchise  Barnstaple, 
which  had  passed  the  commons  last  sessions,  was  (not  thrown  out,  but)  lost 
in  Uic  other  house  by  a  prorogation,  and  therefore  that  place  was  included 
in  the  present  bill,  which  has  already  passed  the  commons,  and  has  been 
Hmd  once  in  the  house  of  lords,  and  if  pasted  before  the  publication  of 
this  work,  will  be  given  in  the  Appendix ;  as  to  the  other  places,  evidenctt 
•f  their  corruption  is  before  the  boose. 
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issuing  of  the  writ,  and  before  the  close  of  the  election^ 
it  was  not  necessary  to  couple  the  treating  with  proof 
that  it  was  given  for  the  purpose  of  obtaining  votes. 
He  stated  with  great  minuteness  the  facts  of  the  case  he 
intended  to  prove^  viz.  that  single  and  double  tickets  to 
the  amount  of  many  hundreds,  were  given  to  the  voters, 
addressed  to  innkeepers,  desiring  tliem  to  furnish  the 
bearers  of  each  single  ticket  with  ale  and  refreshment 
tp  the  amount  of  5^.  4d. ;  that  about  75  houses  were 
open  for  that  purpose;  the  tickets  were  signed  by  a 
Mr.  Fletcher,  a  printer ;  that  in  the  card  room  (which 
was  a  room  at  the  hotel,  where  the  sitting  members  after 
the  poll  of  each  day  used  to  come,  for  the  purpose  of 
addressing  the  electors  from  the  balcony  window)  there 
was  a  table  laid  with  provisions  upon  it,  at  which  the 
electors  eat  as  they  liked.  The  members  did  not  dine 
there  themselves,  but  one  of  them  was  very  active  in 
inviting  the  persons  to  sit  down,  and  ordered  the  waiter 
to  bring  more  wine,  and  whatever  was  wanted.  That 
exorbitant  sums  were  paid  to  a  band,  many  of  whom 
could  not  play  at  all ;  but  they  were  electors.  The 
election  lasted  nine  days,*  including  Sunday,  and  the 
band  were  paid  during  that  time  £.1,600.  The  last 
head  of  complaint,  was  the  application  to  persons  for 
their  votes,  in  consequence  of  obtaining  their  freedom 
Vid.  ante  Without  expence.  The  question  of  evidence  necessary 
234.  before  the  poll  book  could  be  delivered  in,  caused  con- 

siderable delay,  which  has  been  stated  in  a  former 
chapter.  Witnesses  were  next  called  to  prove  the  facts, 
as  stated  by  the  counsel  in  his  opening,  and  others 
called  on  the  opposite  side,  in  contradiction  to  what  had 
been  proved  by  the  petitioners  witnesses ;  some  gentle- 
men who  had  been  with  the  candidates  the  whole  time, 
contradicted  the  witnesses  who  spoke  to  the  acts  of  bri- 
bery. Mr.  Fletcher  proved  that  the  tickets  and  band  were 

•  Iq  the  defence  it  was  proved  that  the  band  was  employed  before 
the  election  began,  and  whilst  the  canvassing  was  going  forward,  that  thej 
received  no  more  than  was  usual,  and  that  many  of  them  bad  uo  votes* 
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paid  for  by  a  subscriptioa  collected  by  himself  and 
others  in  the  interest  of  the  sitting  members,  but  with- 
out their  concurrence.  Tlie  innkeeper  proved  that  the 
candidates  paid  him  only  for  their  own  expences,  and 
what  they  had  themselves  ordered  for  a  few  friends  they 
had  occasionally  with  them,  and  that  he  had  no  further 
demand  upon  them.  It  was  admitted  by  the  counsel 
lor  the  sitting  members,  that  there  was  a  table  with 
lome  cold  meat  in  the  card  room,  but  that  the  candi- 
dates were  there  only  for  a  short  time  after  the  poll  had 
dosed  each  day,  for  the  purpose  of  addressing  the  elec- 
tors ;  that  persons  were  appointed  to  prevent  any  others 
from  following  them  into  the  room,  except  their  imme- 
diate acquaintance  and  friends,  and  it  was  possible  that 
now  and  then  a  freeman  might  make  his  way  into  this 
room,  and  partake  of  the  fare  which  they  found  there, 
bat  that  they  trusted  the  committee  would  not  on  that 
account  declare  them  guilty  of  treating. 

lAr.  Harrison,  in  his  address  for  the  sitting  members^ 
adverted  to  the  case  of  Ribbands  v.  Crickett,  and  cited 
the  cases  of  Smith  v.  Rose,  which  was  tried  in  1777,  and  smith  ▼. 
Midler  y.  Moore  and  Francis,  tried  1797,  and  reported  P«>«t  Hid- 

lcrv«AIoortt 

by  Mr.  Clifford.    The  committee  continued  hearing  the  ciif£p.37i. 
case  till  Friday,    5th  March,  when  they  declared  the 
sitting  members  duly  elected. 

With  respect  to  the  charge  of  paying  for  the  admis* 
sion  of  a  freeman,  the  committee  came  to  no  express 
decision  ;  the  evidence  given  was  by  the  voter  himself^ 
who  swore,  that  previous  to  giving  his  vote,  he  was  can« 
vassed  by  one  of  the  sitting  members,  and  had  pro* 
mised  him  his  vote,  provided  he  would  give  bim  his 
freedom ;  that  he  was  by  him  directed  to  go  to  an  at- 
torney to  make  out  his  petition,  which  he  did,  and  ob- 
tained his  freedom  without  paying  any  thing  for  it.  The 
attorney  was  not  called,  nor  any  direct  evidence  given 
who  did  pay  for  the  admission.    At  the  election  be  waa 
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pat  in  a  tally  to  vote  for  both  of  the  sitting  members, 
and  had  received  a  ticket  for  a  dinner  afterwards^  which 
was  taken  from  him,  because  he  had  voted  for  one  of  the 
petitioners^  and  only  one  of  the  sitting  members.  It 
appeared  on  cross-examination,  that  he  had  acted  as 
minister  to  a  society  of  methodists,  and  had  been  for 
some  time  suspended  (as  he  said)  "  through  a  scandal,  of 
what  was  more  than  actually  the  truth/'  but  refused  to 
say  how  much  was  actually  the  truth.  Witnesses  who 
who  were  present  with  the  sitting  member  at  the  time 
the  conversation  took  place  at  the  canvass,  contradicted 
the  voter. 

In  the  Worcester  case,  iSig,  the  point  which  was 
chiefly  relied  upon,  after  bribery  and  treating,  was  that 
of  paying  for  the  admissions  of  freemen  who  were  ad- 
mitted after  the  election  began ;  the  admission  of  freemen 
during  the  poll  was  not  complained  of;  but  it  was 
proved,  that  the  admissions  were  regularly  paid  for  by 
an  agent  of  the  sitting  member ;  the  committee,  how- 
ever, (as  in  the  Bristol  case  referred  to  by  Mr.  Simetmy) 
Ante,  declared  the  sitting  member  duly  elected.     Upon  what 

p. 352.        particular  grounds  they  decided  is  not  known;  they 
gave  no  reasons  for  their  general  decision. 

In  the  Ipswich  case,  above  alluded  to,  there  were  va- 
rious acts  of  bribery,  many  of  which,  separately,  were 
enough  to  have  avoided  the  election ;  in  some  of  which 
the  candidate  himself  was  concerned.  And  it  is  neces- 
sary to  prove  this ;  for  though  there  be  clearly  a  distri- 
bution of  money,  and  evidence  sufficient  to  show  the 
election  influenced  thereby,  yet  it  must  be  done  by  the 
candidate  himself,  or  some  one  on  his  part,  i.  e,  employed 
by  him,  to  avoid  the  election ;  for  otherwise  any  officious 
s  Lud.  463.  ^^  ill-designing  stranger  might  defeat  it.  Therefore,  in  the 
Ikhester  case,  though  there  were  considerable  sums  dis- 
tributed, by  a  person  who  was  afterwards  employed  as 
6gent  by  the  sitting  member,  amongst  the  voters,  at  a 
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time  when  parliament  was  expected  to  be  dissolved,    [  353  ] 
which,  it  appeared  in  evidence,  influenced  the  next  elec-  ^  Lud.  11a 
lion  ;  yet,  as  it  was  not  proved  to  have  been  done  by,  or 
by  the  order  of,  the  sitting  member,  it  was  held  not  to 
prejudice   the  election.     So  where  a  benefaction  was 
given  to  the  voters  of  the  town,  on  behalf  of  the  person     ' 
then  representmg  it  in  parliament,  at  a  time  when  the  dis- 
solution was  expected,  in  February,  1 784,  it  was  insisted 
this  must  be  supposed  to  have  influenced  the  ensuing 
election,  though  it  did  not  happen  until  two  years  after, 
and  to  fall  within  the  imputation  of  bribery,  alledged  in 
avoidance  of  the  election,  but  the  election  was  held  good. 
It  is  possible  that  the  committee  might  not  believe  the 
witnesses,  or  might  think  it  not  brought  home  to  the 
principal,  or,  which  is  more  likely  from  the  argument, 
that  it  did  not  amount  to  bribery.    There  is  scarcely  3Lad.  16?. 
any  question,  indeed,  of  so  nice  a  nature,  which  occurs     ^'**'°"' 
in  election  causes,  as  that  of  agency  to  such  an  extent 
as  to  aflfect  the  principal  for  acts  of  bribery. 

An  agent,  in  the  most  simple  sense  of  the  word,  is  one  Agent, 
who  acts  for  another,  by  his  express  or  implied  authority.  ^»<i«31>oag. 
He  may  be  an  agent  either  for  the  general  purposes 
of  the  election,  or  for  special  purposes  only.  It  is  im- 
possible to  lay  down  a  rule,  by  which  such  a  question 
may  be  tried.  It  depends  upon  a  viiriety  of  circum- 
stances combined  together,  from  whence  the  committee, 
as  jurors,  form  their  belief. 

In  the  Mitchell  case,  H.  stood  on  Lord  Fs  interest ; 
C*  who  was  Lord  Fs  steward,  canvassed  with  //.  and 
asked  votes  for  him  privately ;  and  C.  and  if.  dwelt  in 
the  same  house  together  within  the  borough.  This  was 
held  insufiicicnt  proof  of  agency  to  criminate  H.  for 
acts  of  bribery  by  C.  One  of  the  counsel  for  the  pe- 
titioner in  that  case,  in  the  course  of  his  argument,  stated 
the  following  determination  as  having  been  ruled  in  the 
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Cricklade  case.  M.  stood  on  Lord  P's  interest ;  B.  was 
[  354  ]  steward  to  Lord  P.  and  canrassed  for  him  together  with 
i*?**!® n       ^^^d  P'  who  was  then  a  commoner.    Under  these  cir- 

Mitchellca.  ..  n  m  /.,    ., 

cumstances^  evidence  of  Bs  acts  of  bribery  was  received 
against  M.  If  this  last  case  is  accurately  stated  in 
argument,  the  two  determinations  are  not  very  con- 
sistent, and  plainly  shew  the  question  must  always  be 
resolved  on  its  own  grounds,  independent  of  precedent. 

Ridier  v.  In  the  case  of  Ridler  v.  Moore  and  Fraruis,  which 

Francis.  ^^^  ^°  action  brought  against  the  defendants  as  can- 
Cliff.  p.37i.  didates  for  the  borough  of  Tewkesburyy  to  recover  the 
amount  of  a  bill  for  treating  and  entertainment  during 
the  election,  and  which  had  been  ordered  by  the  Rev, 
William  Smith  and  a  committee  nominated  by  him,  in 
the  joint  interest  of  the  candidates.*  Smith  went  to  meet 
the  defendants,  and  carried  a  flag  before  them  on  their 
arrival,  canvassed  the  town  with  them,  gave  directions 
as  to  the  manner  of  bringing  the  infirm  voters  in  their 
interest  to  poll,  paid  some  of  the  bills  incurred,  was 
generally  understood  to  be  the  head  of  the  committee ; 
and,  in  the  words  of  a  witness,  was  considered  as  a  com« 
mander  over  them.  Lord  Kenyon  held  this  to  be  suf- 
ficient proof  of  agency  to  call  on  the  candidates  to 
disprove  it.  As  to  acts  done  by  the  individual  members 
of  the  committee,  without  either  the  participation  of  the 
other  members,  or  the  knowledge  or  privity  of  the  de- 
fendants. Lord  Kenyon  held,  ''  that  the  committee  were 
collectively  and  individually  agents,  and  that  the  de- 
fendants were  answerable  for  every  act  done  by  any  of 
them  in  relation  to  the  election  .*'  In  the  Westminster 
case,  Percy  on  the  part  of  a  committee  of  electors  in 

*  la  snmnieT  atsiz^s  1813,  an  action  was  brmigbt  by  an  innkeeper  at 
£o0ifc<mi,  for  the  amooDt  of  his  bill  against  Sir  M.  M.  Lopes,  which  was  tried 
on  the  OzfWd  circuit,  at  Worctttert  before  Mr.  Justice  Le  Blanc,  who  per- 
mitted the  action  to  proceed,  and  the  plaintiff  had  a  verdict  for  a  small 
turn*  in  addition  to  the  money  paid  into  court  by  the  defendant.    £d. 
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the  interest  of  Sir  Francis  Burdettf  declared  to  the 
retarniQg  o£Bcer  that  Sir  Francis  Burdett  was  not  a  can- 
didate, and  would  not  be  liable  to  any  of  the  expenses, 
but  at  the  same  time  required  of  him  tickets  for  the 
hustings.  Lord  Ellenborotigh.^-^'*  If  Percy  had  autho-  Morris  t. 
rity  from  Sir  Francis  Burdett  to  demand  tickets  for  the  Jp^p'  j^, 
hustings,  1  think  he  is  liable  for  the  expenses  of  them/' 
This  question  he  left  to  the  jury,  who  found  a  verdict 
for  the  plaintiff. 

In  transactions  which  do  not  involve  any  penalty  or 
forfeiture,  the  principal  is  bound  by  the  acts  of  his  agent. 
Thus,  notice  to  the  agent  of  any  prior  equity,  or  incum- 
brance, in  making  a  purchase,  or  taking  a  mortgage,  is 
notice  to  the  principal,  so  as  to  let  in  the  prior  claim. 
So  also  the  master  is  liable,  in  many  instances,  civiliter^ 
though  not  criminaliter,  for  the  acts  of  his  servant.  In  Aiite,p.iO€. 
the  same  manner,  the  sheriff  is  civUiter  liable  for  all  the 
acts  of  his  under-sheriff  or  bailiffs.  The  rule  seems  very 
properly  applied  to  the  case  of  bribery ;  but  as  the  con- 
sequences  are  severe,  the  relation  of  principal  and  agent 
should  be  fully  established. 

There  is  nothing  which  has  produced  so  great  a  con- 
trariety of  determination,  as  the  question  in  election 
causes,  how  far  the  proof  of  bribery  by  a  person,  shall  be 
admitted,  so  as  to  affect  the  principal,  before  the  agency 
of  that  person  has  been  proved. 

In  the  Hindon,  the  Shaftesbury,  the  Worcester  and   iDong.irs. 
Norwich  cases,  it  was  held,  that  agency  should  first  be  3Doug'«63! 
proved :   but  in  the  Bristol  and  Ivelchester  cases,  the  il?°"^  *??" 
proof  of  bribery  was  taken  de  bene  esse,  nil  the  proof  01  5  Lud.  451. 
agency  should  be  established;  and  in  the  latter  case  it  1L"<*-'*^^' 
was  said,  that  though  the  rule  had  at  first  been  laid 
down  in  the  Shaftesbury  case,  it  was  afterwards,  from 
its  inconvenience,  departed  from;  and  in  the  second 
1 
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ih%s^^'    -^^^'^^^^'^  c^^^>  ^^^  *^  ^^^  Mitchell  case,  proof  of  bribery 
was  admitted  before,  but  subject  to  the  proof  of  agency. 
On  such  proof  of  bribery  by  the  agent,  where  there  has 
[  355  ]    been  a  general  charge  of  bribery  by  the  adverse  party 
and  his  agents,  in  the  petition,  it  has  occasioned  doubts 
how  far  he  is  a  competent  witness  to  contradict  the  evi- 
lb.«7«fs.P.  deuce  which  criminates  him.     In  the  St.  Ives  and  fVor- 
lb.  1  T.isi.  cester  cases,  he  was  admitted  to  disprove  or  explain  that 
30*8.  evidence ;  but  in  the  Milbourn  Port  and  Shaftshury  cases# 

he  was  held  incompetent.  But  as  he  is  not  directly  im- 
peached as  a  party  in  the  cause,  so  as  to  put  the  fact 
strictly  in  issue,  as  to  him,  it  seems  hard  to  exclude  him 
as  incompetent  upon  a  prejudication  of  his  guilt,  formed 
l??**l^«    on  ^x  parte  evidence.      What   credit  he  deserves,  i^ 

Feb.  1769,  ■*  ...  i  .        /. 

14  Mar.  another  consideration,  resulting  from  the  comparison  of 
and^ano^her  ^^^^^  respective  testimonies.  When  the  voter  had  takea 
case  }bere  the  bribery  oath  at  the  election,  he  has  not  been  suffered 
Append,  to  to  be  examined  to  prove  that  he  had  taken  a  bribe.  And 
theElgiuca.  his  declarations  as  to  that,  were  also  refused.  But  in 
Vuter  may  Bush  v,  RawHns,  B.  R.  29  G.  2.  it  was  solemnly  deter- 
mined that  the  party  bribed  may  be  a  witness  to  prove 
the  bribery. 


be  a  wit- 
ncu. 


Consc-  The  consequence  arising  from  the  determination  of  the 

bribery!  °  Committee,  that  a  candidate  or  his  agent  has  been  guilty 
ante  341.  of  bribery,  by  the  common  law  of  parliament,  as  we  have 
already  shewn,  is  an  avoidance  of  the  election.  By  the 
act  of  King  William,  the  penalty,  according  to  the  strict 
meaning  of  the  words,  is  not  carried  further.  By  the 
words  of  the  resolution,  on  which  the  statute  is  formed 
and  which  therefore  is  a  key  for  explaining  it,  the  offence 
"  makes  every  such  election  void,  as  to  the  persons  of- 
fending, and  renders  the  person  so  elected,  incapable  to 
sit  in  parliament  by  such  election.^'  By  the  statute,  "he 
is  incapacitated  upon  such  election  to  serve  in  parliament; 
and  he  is  thereby  declared  to  be  to  all  intents"  &c.  ''  as 
if  he  had  never  been  returned  or  elected  member  for  the 
parliament.'^ 
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•  It  is  observable,  that  the  words  of  the  resolution, 
after  having  declared  the  election  void  as  to  such  per- 
son, adds  further  words  of  incapacitation  to  sit  on  such 
diction. 

The  construction,  however,  has  been  considerably  ex-    f  356  1 
tended,  it  having  been  held  that  he  is  not  eligible  upon  13  Joor.  p^ 
the  same  vacancy,  though  on  the  issuing  of  a  new  writ ;  ^^'  *^** 
and  in  the  Thetford  case  the  incapacitation  was  extended 
to  represent  that  place  during  that  parliament.    In  the 
Kircudbright  case,  the  committee  on   petition  having 
foimd  that  Gordon  the  siting  member,  had  been  guilty 
of  Jbribery ;  on  petition  by  Johnston,  against  his  re-elec- 
tion, after,  notice  of  his  incapacity  to  the  electors,  hit 
dectioQ  was  resolved  void,  and  that  Johnston  was  elected, 
and  ought  to  have  been  returned.* 

It  is  said  also  that  in  the  Worcester  case  in  1774,  where 
the  election  of  the  sitting  member  was  declared  void  on 
a  petition  for  bribery,  and  in  the  Ipswich  case  in  1 784, 
where  the  like  resolution  took  place  on  a  similar  petition, 
the  sitting  members  so  affected  by  those  resolutions, 
were  advised  not  to  stand  again,  as  being  ineligible  by 
reason  of  those  resolutions.  And  in  1777,  General 
SmitVs  re-election  was  declared  void,  his  first  election 
for  the  same  place  having  been  avoided  for  bribery.  But 
in  the  2d  Norwich  case,  decided  in  1787,  a  different  con- 
struction of  the  act  has  taken  place.  For  on  petition 
against  the  re-election  of  Hobart,  (whose  1st  election 
.had  been  declared  void  upon  a  petition  for  bribery,  and 

.  *  Lord  Maoffield  obserrei,  in  the  case  of  R,  t.  Vaughan,  4  Borr.  9500, 
•-^  Wherever  it  is  a  crime  to  take,  it  is  a  crime  to  gjive  :  they  are  reciprocal. 
And  in  many  cases,  especially  in  bribery  at  elections  to  parliament,  the 
attempt  is  the  crime :  it  is  complete  on  his  side  who  offers  it.*'  1  Peck. 
*  p.  97.  Coventry  case.  See  this  point,  3  Lad.  116.  ante,  346.  In  the  Barn- 
staple case  it  was  argued,  that  the  mere  offer  of  a  bribe,  not  accepted  by  the 
▼oter,  would  not  disqualify  the  candidate ;  the  committee  came  to  no  ezpreti 
retotvtioD  on  that  point.    1  Peck.  p.  91.  ?id.  Ferguson's  case,  ante,  p.  359. 
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treating,  contrary  to  the  act,)  stating  the  first  election, 
petition  and  resolution,  which  was  charged  to  be  oh  the 
ground  of  bribery,  without  any  fresh  averment  of  bribery 
either  on  the  first  or  second  election ;  the  conunittee 
declared  him  duly  elected. 

Some  doubt  might  have  arisen  u  pon  the  case  as  reported, 
whether  this  decision  was  founded  on  deficiency  of  proof, 
or  insufficiency  of  the  petition  itself,  or  upon  the  con- 
[  357  ]     struction  of  the  statute,  t^ix;.  whether  the  disability  arising 
&im.p.S06.  from  bribery  or  treating,  should  extend  to  a  future  elec- 
tion upon  the  same  vacancy.     But  some  private  resolu- 
tions of  the  committee,  not  entered  upon  their  minutes, 
but  communicated  by  the  chairman,  shewed  that  the  de- 
cision was  founded  on  the  construction  of  the  statute; 
but  by  the  subsequent  cases,  it  seems  now  to  be  finally 
settled  that  a  person  whose  election  is  voided  for  bribery, 
cannot  be  re-elected  to  fill  that  vacancy. 


Clifford, 
361. 


In  the  second  Canterbury  case,  it  was  resolved, ''  that 
the  committee,  who  were  appointed  to  consider  the  for- 
mer petition  of  John  Calloway  and  others,  having  de- 
clared the  election  of  John  Baker^  Esq,  and  Samuel 
JEJias  Sawbridge  void,  (the  said  petition  containing  no 
other  allegations  than  bribery  and  corrupt  practices ;)  it 
is  the  opinion  of  this  committee,  that  the  said  election 
was  declared  void  for  bribery  and  corrupt  practices  only. 
These  gentlemen  having  been  ^aan  candidates  and  re- 
turned, it  was  declared  that  they  were  not  duly  elected, 
and  Mr.  Gipps  and  Sir  John  Hon^^rvood  (the  other  two 
candidates)  were  seated. 


Clifford,  3.  In  the  Southwark  case,  Mr.  TTielluson^s  first  election 
having  been  declared  void  for  treating,  whereby  be  was 
"  incapacitated  to  serve  in  parliament  upon  such  election,^' 
and  he  having  again  become  a  candidate,  and  once  more 
been  returned  as  duly  elected,  notwithstanding  Mr.  Tier- 


Clifford. 
118. 131. 
2d.  Souih- 
wark  case, 
the  return 
•f  a  person 
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meyiihe  other  cmndidatey  had  repeatedly  given  notice  to  the  ^^^x^  for- 
veiiiroiQg  officer  and  to  the  electors,  of  the  ineligibility  of  "on  haT 
Mr.  Thelluson,  Mr.  Tierney  petitioned  the  house,  setting  ^««n^«- 
fiirth  the  above  resolutions  of  the  former  committee,  and  for  treat- 
pioved  notices  to  the  returning  officer  and  to  the  electors,  l^^vow**  ^^ 
that  Mr,  Thelluson  was  ineligible,  and  that  all  votes  given  Nodce ' 
to  him  would  be  thrown  away ;  the  committe  determined  gfrenf  the" 
that  Mr.  ThelUuon  was  not  duly  elected,  but  that  Mr.  ?^«'  can- 
Titrruy  ought  to  have  been  returned,  and  they  further  seated,  & 
cklermined  that  Mr.  Tierney  was  duly  elected.    The  ^^^eDto^the 
committee  also  determined,  ''  That  the  votes  given  for  person  re- 
G.  W.  Thelluson,  Esq.  at  the  last  election  for  the  borough  ^ere  "^ 
of  Sauthwark,  were  thrown  away.'*  thrown 

awajr. 

[  358  ] 

Mr.  Justice  Blacksione,  from  the  extent  and  labour  of  Bi.  Com. 
his  plan^  has  so  far  overlooked  the  minutiae  of  the  statute,  ][^l'  ^*  P* 
as  to  lay  it  down  generally,  without  any  limitation  of  time, 
that ''  a  candidate,  guilty  of  bribery,  is  incapable  of  serv* 
iBg  for  that  place  in  parliament ;"  which,  when  compared 
with  the  statute,  is  plainly  an  inaccuracy.    To  look  for  Sim. 
minute  exactness  in  every  part  of  so  comprehensive  a  P*  •^^ 
work,  would  be  to  expect  a  perfection  more  than  human. 


The  subsequent  act  of  G.  2.  seems  to  have  had  a  more  vide  t 

rigorous  interpretation  than  the  statute  of  King  William ;  ??a*l*Q  , 

for  the  offence  of  corruption  has  been  deemed  complete,  c.  S4. 

to  as  to  subject  the  giver  or  promiser  to  the  penalty,  Rawlin%B 

tlK>ugh  the  person  who  takes  it,  votes  afterwards  for  ^  ^^  G.  s. 

another.  And  giving  money  to  forbear  to  vote,  though  the  1255.  * 

party  has  not  forborne  to  vote,  has  also  been  adjudged  Sutton  r. 

bribery  •.    The  words  are,  *^  do  corrupt  or  procure  any  4  Burr. 

250. 

•  So  a  wager  between  two  voters,  with  respect  to  the  event  of  enelec 
l&oo,  laid  before  the  poll  begin,  is  illegal  and  amounts  to  briberj.  This  was 
settled  by  the  Court  of  King's  Bench,  in  the  case  of  AJlen  t.  Heam*  1 T.  B. 
p.  56.  In  that  case,  the  plaintiff  and  defendant  were  voters  and  partizans 
of  the  respective  candidates,  and  had  canvassed  and  taken  decided  parts,  oa 
opposite  sides.    Vid.  1  Hawk.  P.  C.  c.  67.  s.  10.  citiDg  Uoft.  p.  55S. 
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person  to  give  or  forbear  his  vote/*  In  such  case  he  is 
said  "  to  corrupt  the  voter  to  give  his  vote,"  though  the 
voter  in  fact  does  not  give  his  vote ;  and  yet  it  is  dilBBcuIt 
to  conceive  how,  in  strictness,  a  man  can  be  said  to  "  cor- 
rupt" another,  if  the  other  is  not,  according  to  the  same 
idea,  "  corrupted."  It  may  be  said  the  giving  of  his  vote 
against  the  intended  bias,  leaves  the  stigma  of  fraud  upon 
the  receiver,  in  having  taken  a  gift  under  the  pretence  of 
being  corrupted.  If,  however,  he  took  the  gift  with  a 
corrupt  intention,  which  it  is  proved  he  did  (for  the  act  of 
the  party  affords  that  proof),  then  no  subsequent  altera- 
[  359  ]  ^^^^  ^^  disposition,  from  whatever  motive,  can  undo  the 
"  corruption"  once  complete ;  for  certainly  the  perform- 
ance of  the  service,  though  it  is  necessary  to  complete 
the  "  contract,"  is  only  external  evidence  of  the  act  of 
the  mind,  which  consisted  in  the  agreement.  The  con- 
struction therefore,  though  it  seems  severe,  is  strictly 
right,  and  shews  the  solid  foundation  on  which  a  great 
Ante,  law  lord  opposed  a  new  bill   against  bribery,  which, 

P*      ""'     though  well  intended  under  the  notion  of  modifying 
Vid.Lud.     election  expences,  would  have  justified  acts  which  by 
Sim. p.  208.  the  letter   of  the   statute  of  Xing  W^tYZ/am,  if  properly 
enforced,  are  clearly  illegal. 

The  other  question  put  by  Mr.  Douglas,  how  far  the 
gratuitous  vote  of  a  voter  so  corrupted,  is  good,  if  given 
to  another,  depends  upon  the  words  of  the  oath  pre- 
scribed by  the  statute,  which  are,  that  he  has  not  taken 
any  gift,  &c.  *'  in  order  to  give  his  vote  at  such  elec- 
tion," and  states  the  idea  to  be,  that  as  he  could  not 
take  the  oath  without  being  perjured,  according  to  the 
strict  meaning  of  the  words,  the  vote  ought  not  to  be 
allowed,  and  it  is  said  to  have  been  so  held  in  the  St. 
Ives  and  Shaftesbury  cases.  But  his  observations  on  the 
other  side  of  the  question,  are  very  strong,  and  though 
the  point  has  been  determined,  would  incline  one  to 
doubt  the  soundness  of  the  determination. 
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The  next  question  he  puts  on  the  vote  of  an  agent 
who  has  bribed  others,  but  has  not  been  bribed  himself, 
seems  dearly  to  be  resolved  by  the  statute,  as  a  man 
cannot    bribe    without    offending  against   it.      Put  a 
stronger  case  therefore,  that  he  had  corrupted  others  to 
give  their  votes  to  A.  and  that  they  afterwards  gratui-  3Lud.iu. 
tously  voted  for  iJ.;  such  agent,  if  convicted,  could  have 
-no  right  to  vote,  because,  by  the  construction  of  the  act, 
by  the  judges  of  the  king's  bench,  in  the  case  before 
alluded  to,  he  would  have  been  guilty  of  the  offence 
within  the  act,  to  which  the  perpetual  disability  of  vo- 
ting is  annexed.     If  such  agent,  being  an  elector,  and  Sulton  ▼. 
•authorized  to  bribe,  use  only  justifiable  means  of  per-  ^Bmt 
saading  the  voters,  without  corrupting  them,  their  votes  i«35. 
are  said  to  have  been  held  bad  by  a  majority  of  one  in     [  3"0  ] 
the  court  of  session,  upon  the  Stirling  case;  upon  what  vid.j 
principle,  it  is  difficult  to  say,  as  it  does  not  fall  within  Doug.  418. 
any  positive  statute,  and  the  freedom  of  election,  in  the 
very  statement  of  the  case,  appears  not  to  have  been 
violated. 


THESE  are   the  principal  causes  of  avoiding  an 
Election,  all  of  which  are  but  corollaries  flowing  from 
one  great  principle,  *'  That  Elections  should  be  Free." 
Upon  the  preservation  of  this  vital  principle,  not  only  the 
prosperity,  but  the  very  existence  of  the  State,  as  a  free 
state,  depends.     The  violation  of  this,  even  in  the  ear- 
liest days  of  Representation,  called  forth  the  spirited, 
though  feeble,    voice    of    the    people,   who    stamped  3 E. i.e. 5. 
upon    record    this    maxim,    "  That   Elections   should 
be  Free."     To  this  principle,  and  the  due  exertion  of 
that  spirit  which  it  produces,  we  owe  the  signal  triumph 
of  having  seen,  in  the  reign  of  H.  6.  the  infamous  pro-  59  H.6.re. 
ceedings  of  a  parliament  garbled  by  the  crown  without  LaVoi  ih/ 
the  suffrages   of  the  people,  swept  away  by  the  first  preceding 
breath  of  the  succeeding  parliament,  and  the  Freedom  atCo- 
of  Election  restored,  and  strengthened  by  the  most  open  ^«'"^fy- 

C  c 
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and  unequivocal  declaration  of  the  legislature.    To  this^ 
principle  we  owe  a  successful  opposition  to  the  pro- 
clamations of  James  the  Firsts  who  would  have  overawed 
the  free  voice  of  the  people  by  restraining  edicts^  found- 
5  V.  Pari,     ed  in  the  very  spirit  of  despotism.   To  a  laudable  anxiety 
Hatsefrs      ^^^  preserving  the  Freedom  of  Elections^  we  owe  the 
Prec.  ▼.  f.  continuation  of   those   chartered   liberties^   which   the 
sacrilegious  hand  of  Charles  the  Second  would  have  ra- 
1  v\r.  &  M   ^'s'^^  ^^^^  ^^'    The  firm  and  well  directed  spirit  of  the 
s.  session^,    Revolution^  steering  between  the  extremes  of  republican 
licentiousness  and  servfle  obedience^  again  recorded  the 
principle,  as  one  of  the  conditions  of  loyalty,  and  has 
fixed  this  natural  and  chartered  right  upon  an  imperish- 
lible  foundation. 
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No.  I. 

Warrant  for  issuing  Parliamentary  Writs. 

George  the  Third,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain,  &c. — To  our  right  tnisty  and 
right  well  beloved  Edward  Lord  Thurlow,  Lord  High 
Chancellor  of  our  kingdom  of  Great  Britain,  greeting, 
Whereas,  We,  by  the  advice  of  our  Privy  Council,  for 
certain  and  urgent  causes  concerning  Us,  the  good  estate 
and  commonwealth  of  this  our  realm,  and  of  the  Church 
of  England,  and  for  the  good  order  and  continuance  of 
the  same,  have  appointed  and  ordained  a  Parliament  to 
be  holden  at  our  city  of  Westminster,  the 
day  of  next  ensuing,  in  which  case  divers 

and  sundry  writs  are  to  be  issued  forth,  under  our  Great 
Seal  of  Great  Britain,  as  well  for  the  prelates,  bishops, 
and  nobility  of  this  our  realm,  as  also  for  the  election  of 
knights,  citizens,  and  burgesses  of  the  several  counties, 
cities,  and  boroughs,  and  towns  of  the  same,  to  be  present 
at  the  said  Parliament  at  the  day  and  place  aforesaid ; 
whereupon  We  will  and  command  you  forthwith,  upon 
the  receipt  hereof,  and  my  warrant  of  the  same,  to  cause 
such  and  so  many  writs  to  be  made  and  sealed  under  our 
Great  Seal,  for  the  accomplishing  of  the  same,  as  in  like 
cases  hath  been  heretofore  used  and  accustomed :  And 
this  bill,  signed  with  our  own  hand,  shall  be  as  well  unto 
you,  as  to  every  such  clerk  and  clerks  as  shall  make  and 
pass  the  same,  a  sufficient  warrant  or  discharge  in  that 
behalf  given. 

a  2 
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No.  II. 

Form  of  the  Lord  StewarJCs  Deputation  on  a 

New  Parliament. 

William  Earl  Talbot,  Lord  Steward  of  his  Majesty's 
Household,  and  one  of  his  Majesty's  most  honourable 
Privy  Conncil>  to  all  to  whom  these  presents  shall  come: 
Know  ye,  That  I  the  said  Lord  Steward^  by  virtue  of  my 
said  office  of  Lord  Steward,  have  constituted,  named, 
and  appointed,  a  n  d  by  these  presents,  no  constitute,  name 
and  appoint  [about  three  score  and  fifteen  noblemen  and 
gentlemen,]  or  any  six,  five,  four,  three,  two,  or  one  of 
them,  my  deputy  and  deputies,  in  my  place  and  stead,  to 
tender  Smd  administer  the  oaths  mentioned  in  a  statute 
made  in  the  first  year  of  the  reign  of  their  late  Majesties 
King  William  and  Queen  Mary,  intituled,  An  Act  for 
removing  and  preventing  all  doubts  and  disputes  concern* 
ing  the  assembling  and  sitting  of  this  present  Parliamenty 
according  to  the  directions  of  the  said  statute,  and  of  all 
and  every  other  statute  and  statutes,  directing  the  taking 
the  said  oaths  before  me,  to  all  and  every  person  and  per- 
sons, who  is,  are,  or  shall  be  elected  or  appointed  a 
knight^  citizen,  burgess,  baron  of  any  of  the  five  ports,  or 
commissioners  for  the  shires  or  burghs  of  the  present 
Parliament,  appointed  to  meet  the  day  of 

and  to  take  lind  receive  the  oaths  of  al] 
and  every  the  said  person  and  persons,  who  is,  are,  or 
shall  be  elected  or  appointed  a  knight,  citizen,  burgess, 
baron  of  any  of  the  five  ports,  or  commissioners  for  the 
jshires  or  burghs  aforesaid,  for  the  said  Parliament ;  a lso, 
to  tender  and  administer  the  oath  mentioned  in  a  statute 
made  in  the  seventh  year  of  the  reign  of  his  late  Majesty, 
7G.f.c.i6.  intituled.  An  Act  for  the  better  regulating  the  election  of 
members  to  serve  in  the  House  of  Commons,  for  that  part 
of  Great  Britain  called  Scotland,  and  for  incapacitating 
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the  judges  of  the  Court  of  Session,  Court  of  Justiciary^ 
and  barotis  of  the  Court  of  Exchequer  in  Scotland,  to  be 
dected,  or  to  sit  or  vote  as  member  of  the  House  of  Com" 
moHS,  accordiDg  to  the  directions  of  another  statute  made 
in  the  sixteenth  year  of  his  late  Majesty's  reign,  direct-  16  6.  f.  c; 
ing  the  said  oath  to  be  taken  before  me,  by  all  and  every  ^^'  *'  ^^' 
person  and  persons,  who  is,  are,  or  shall  be  chosen  a 
member  to  serve  in  Parliament  for  any  shire  or  stewarty, 
within  that  part  of  Great  Britain  called  Scotland,  and 
who  was  not,  were  not,  or  shall  not  be  present  at  the 
meeting  of  election  ;  and  to  take  and  receive  the  oath  of 
all  and  every  such  person  and  persons,  giving  them,  my 
said  deputies,  six,  five,  four,  three,  two,  or  one  of  them, 
fall  power  and  authority  to  execute  and  perform  the  mat- 
ters herein-before mentioned,RATiFYiNG  and  confirming 
all  and  whatsoever  my  deputies  or  deputy  shall  lawfully 
do  and  perform  in  this  behalf,  in  as  ample,  perfect,  and 
full  manner,  as  if  I  myself  had  personally  been  present 
and  done  the  same ;  in  testimony  whereof,  I  the  said  Lord 
Steward  have  hereunto  set  my  hand  and  seal,  this 
day  of  in  the  twentieth  year  of  the  reign  of,  &c. 

and  in  the  year  of  our  Lord  one  thousand  seven  hundred 
and  eighty. 

Sealed  and  delivered 
(being  first  duly  stamp-  TALBOT  (L.  S.) 

ed)  in  the  presence  of 


No.  IIL 

Order  to  the  Lord  Chancellor  for  passing  two  Procla^ 

mations  under  the  Great  Seal. 

At  the  Court  at  the  Queen's  Palace,  24th  Oct.  1806, 
present,  The  King's  most  excellent  Majesty  in 
Council: 

It  is  this  day  ordered  by  his  Majesty  in  Council,  That 
the  Right  Honourable  the  Lord  High  Chancellor  of  that 

as 
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part  of  the  United  Kingdom  called  Great  Britain,  do  cause 
the  great  seal  to  be  affixed  to  two  proclamations,  the  one 
for  dissolving  the  present  parliament,  and  calling  a  new 
one ;  and  the  other  for  electing  and  summoning  the  six- 
^  teen  Peers  of  Scotland  to  sit  in  the  said  parliament. 


No.  IV. 

Orders  to  the  Lord  Chancellors  of  Great  Britain  and, 
Ireland  to  issue  Writs  for  calling  a  new  Parliament. 

His  Majesty  having  been  pleased  by  his  royal  procla* 
mation,  to  dissolve  the  present  parliament,  is  hereby 
pleased,  with  the  advice  of  his  Privy  Council,  to  order 
that  the  Right  Honourable  the  Lord  High  Chancellor  of 
that  part  of  the  United  Kingdom  called  Great  Britain,  and 
the  Right  Honourable  the  Lord  High  Chancellor  of  Ire- 
land, do  respectively  cause  writs  to  be  issued  in  due  form 
and  according  to  law,  for  the  calling  of  a  new  parliament 
to  meet  at  the  city  of  Westminster,  which  writs  are  to  be 
returnable  on  Monday  the  2  2d  day  of  June  next. 


No.  V. 

The  Speaker's  Warrant  for  issuing  a  new  Writ  on  a 

Vacancy, 

Mercurii,  sdie  Junii,  1811. 

By  virtue  of  an  order  of  the  House  of  Commons,  this 
day  made : 

These  are  to  require  you  to  make  out  a  new  writ  for  the 
electing  of  a  burgess  to  serve  in  this  present  parliament 
for  the  borough  of  King's  Lynn,  in  the  room  of  Lord 
Walpole;  who,  since  his  election  for  the  said  borough, 
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hath  accepted  the  office  of  one  of  the  commissioners  for 
executing  the  office  of  Lord  High  Admiral,  for  which 
this  shall  be  your  sufficient  warrant. 

Given  under  my  hand,  the  fifth  day  of  June,  1811, 

CHARLES  ABBOT,  Speaker. 

To  tU  Clerk  of  ike  Crown  in  Chancery. 


No.  VI. 

Certificate  to  be  signed  by  two  Members,  on  a  Vacancy 

happening  during  a  Recess, 

(Stat.  24  G.  3.  c.  26.) 

We,  whose  names  are  underwritten,  being  two  members 
of  the  House  of  Commons^  do  hereby  certify,  that  M.  P. 
late  a  member  of  the  said  house,  serving  as  one  of  the 
knights  of  the  shire  for  the  county  of  (or  as 

the  case  may  be)  died  upon  the  day  of 

(or,  is  become  a  peer  of  Great  Britain,  and  that  a  writ  of 
summons  hath  been  issued,  under  the  Great  Seal  of  Great 
Britain,  to  summon  him  to  parliament ;  as  the  case  may 
be,)  and  we  give  you  this  notice  to  the  intent  that  you 
may  issue  your  warrant  to  the  Clerk  of  the  Crown,  to 
make  out  a  new  writ  for  the  election  of  a  knight  to  serve 
in  parliament  for  the  said  county  of  (or  as  the 

case  may  be)  in  the  room  of  the  said  M.P.  Given  under 
our  hands,  this  day  of 

To  the  Speaker*'  of  the  House 
of  Commons, 

*  In  case  there  be  no  Spetker,  this  certificftte  may  be  addressed  to  any 
one  of  the  persons  appointed  under  the  directioiifl  of  the  statute  (ji^  G.  S. 
c.  «6.) 
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No.  VII. 

Writ  of  Summons. 

George  the  Third,  by  the  grace  of  God,  of  Great 
Britain,  &c. — ^To  his  most  noble  cousin,  Hugh  Duke  of 
Northumberland,  8tc.  greeting.  Inasmuch  as  by  the 
advice  and  consent  of  our  Privy  Council,  We  have  or- 
dained our  Parliament  to  be  held  at  our  city  of  West- 
minster, on  the  day  of  next  ensuing, 
by  reason  of  some  arduous  and  urgent  affairs  concerning 
Us,  the  state  and  defence  of  our  kingdom  of  Great 
Britain  and  Church  of  England,  to  have  conference  and 
treaty  with  you  and  the  prelates,  bishops,  and  peers  of 
bur  said  kingdom.  We  firmly  enjoin  you,  upon  the  faith 
and  allegiance  in  which  you  are  bound  to  Us,  that,  taking 
into  consideration  the  weightiness  of  the  said  affairs,^ 
and  the  imminent  dangers,  laying  aside  all  excuse,  you 
be  personally  present  on  the  said  day  and  place,  with  Us, 
and  the  prelates,  bishops,  and  peers  aforesaid,  to  treat  and 
give  your  advice  on  the  said  affairs ;  and  this  you  are  in 
no  wise  to  omit,  as  you  love  Us,  our  honour  and  safety, 
and  the  defence  of  the  aforesaid  kingdom  and  church, 
and  the  dispatch  of  the  aforesaid  affairs.  Witness  Our- 
self,  at  Westminster,  the  day  of  in 
the                year  of  our  reign. 

No.  VIII. 

The  Writ  to  the  Sheriff,  on  a  General  Election, 

George  the  Third,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King,  Defender 
of  the  Faith,  and  so  forth. — To  the  sheriff  of  the  county 
of  Oxford,  greeting.  Whereas  by  the  advice  and  assent 
of  our  Council,  for  certain  arduous  and  urgent  affairs 
concerning  Us,  the  state  and  defence  of  our  kingdom  of 
Great  Britain  and  the  Church,  We  have  ordered  a  certain 
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Parliament  to  be  holden  at  our  city  of  Westminstery  on 
the  twenty-ninth  day  of  November  next  ensuing,  and 
there  to  treat  and  have  conference  with  the  prelates,  great 
men,  and  peers  of  our  realm,  We  command  and  strictly 
enjoin  you,  that  (proclamation  being  made  of  the  day  and 
place  aforesaid,  in  your  next  county-court  to  be  holden 
after  the  receipt  of  this  our  writ)  two  knights  of  the  most 
fit  and  discreet  of  the  said  county,  girt  with  swords,  and 
of  the  university*  of  Oxford  two  burgesses,  and  of  every 
city  of  that  county  two  citizens,  and  of  every  borough 
in  the  same  county  two  burgesses,  of  the  most  sufficient 
and  discreet,  freely  and  indifferently  by  those  who  at  such 
proclamation  shall  be  present  according  to  the  form  of  the 
statutes  in  that  case  made  and  provided,  you  cause  to  be 
elected  \  and  the  names  of  those  knights,  citizens,  and 
burgesses,  so  to  be  elected  (whether  they  be  present  or 
absent,)  you  cause  to  be  inserted  in  certain  indentures  to 
be  thereupon  made  between  you  and  those  who  shall  be 
present  at  such  election,  and  then  at  the  day  and  place 
aforesaid  you  cause  to  come,  in  such  manner  that  the  said 
knights,  for  themselves  and  the  commonalty  of  the  same 
county,  and  the  said  citizens  and  burgesses  for  themselves 
and  the  commonalty  of  the  said  universities,  cities,  and 
boroughs  respectively,  may  have  from  them  full  and  suf- 
ficient power  to  do  and  consent  to  those  things  which  then 
and  there,  by  the  common  council  of  our  said  kingdom 
(by  the  blessing  of  God)  shall  happen  to  be  ordained 
upon  the  aforesaid  affairs,  so  that  for  want  of  such  power, 
or  through  an  improvident  election  of  the  said  knights, 
citizens,  or  burgesses,  the  aforesaid  affairs  may  in  no  wise 
remain  unfinished;  willing,  nevertheless,  that  neither  you 
nor  any  other  sheriff  of  this  our  said  kingdom  be  in  any 
wise  elected  ;t  and  that  the  election  in  your  full  county  so 

*  The  writs  to  the  sherifT  arc  all  in  the  same  form,  except  that  in  thu 
and  in  that  to  the  shcriflf  of  Cambridgc$hirf,  there  is  a  clause  for  the  electioa 
of  merohers  for  tlic  respective  universities.  Dougl,  Hist.  Controv.  Elect,  450. 
— ^This  also  corresponds  with  the  Latin  form,  1  Eliz.  aet  forth  D'Ewes,57. 

t  See  Doug.  Hist.  Controv.  Elect.  450. 
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made  distinctly  and  openly ,  under  yonr  seal  and  the  seals 
df  those  who  shall  be  present  at  such  election,  yon  do  cer« 
tify  to  us  in  our  Chancery^  at  the  day  and  place  aforesaid 
without  delay,  remitting  to  us  one  part  of  the  aforesaid 
indentures  annexed  to  the  presents,  together  with  this 
writ.  Witness  Ourself  at  Westminster,  the  first  day  of 
October,  in  the  fourteenth  year  of  our  reign. 

To  be  indorsed  when  returned : 

The  execution  of  this  writ  appears  in  certain  schedules 
hereunto  annexed.  ^ 

A.  B.  Sheriff. 

[By  the  statute  7  H.  4,  c.  1 5.  In  the  writs  of  the  Par- 
.liament  to  be  made  hereafter,  this  clause  shall  be  put, 
''  £t  electionem  tuam  in  pleno  comitatu  tuo  factam  dis- 
tincte,  et  apert6  sub  sigillo  tuo,  et  sigillis  eomm  qui 
election!  illi  interfuerint  nobis  in  cancellaria  nostra  ad 
diem  et  locum  in  brevi  contentos  certifices  indilate."] 


No.  IX. 

Writ  for  new  Election  of  one  Citizen  for  the  city  of 

Westminster. 

George  the  Third,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King,  Defender  of 
theFaith,&c. — To  our  sheriffofthecounty  of  Middlesex, 
greeting.  Whereas,  SirP.W.  Knight  of  the  most  honour- 
able Order  of  the  Bath,  was  lately  chosen  one  of  the 
citizens  for  the  city  of  Westminster,  in  your  county,  for 
our  present  Parliament,  summoned  to  be  holden  at  our 
city  of  Westminster,  the  day  of  in  the 

year  of  our  reign,  and  from  thence  by  our 
several  writs  prorogued  to  and  until  the  day 

of  in  the  same  year^  on  which  day  our  said 
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Parliament  was  begun  and  held^  and  from  thence  by 
several  adjournments  and  prorogations  was  adjourned  and 
prorogued  unto  the  day  of 
and  there  now  holden :  And  whereas  the  said  Sir  P.  W. 
being  so  chosen  a  citizen  for  the  said  city  as  aforesaid^  is 
since  dead,  as,  by  a  letter  of  our  right  trusty  and  well- 
beloved  counsellor,  Sir ,  Speaker  of  our  Lower 

House  of  Parliament,  more  fully  and  plainly  appears ;  by 
means  whereof  our  subjects  of  the  said  city  are  deprived 
of  one  citizen  to  treat  for  the  benefit  of  the  same  city  in 
our  said  Parliament :  Nevertheless,  We  being  unwilling 
that  the  commonalty  of  our  kingdom  in  our  said  Parlia- 
ment assembled,  to  treat  of  business  concerning  Us,  the 
state  and  defence  of  our  kingdom  and  the  church,  from 
the  aforesaid  cause  should  be  diminished  or  lessened, 
whereby  those  affairs  may  not  have  a  due  end.  We  com- 
mand you,  that,  in  the  place  of  Sir  P.  W.  within  the  city 
aforesaid,  one  other  fit  and  discreet  citizen  of  the  aforesaid 
city,  (proclamation  being  first  made  of  the  premises,  and 
of  the  day  and  place,)  freely  and  indifierently,  by  those 
who  shall  be  present  at  the  proclamation,  according  to  the 
form  of  the  statute  in  that  case  made  and  provided,  you 
cause  to  be  elected ;  and  the  name  of  such  citizen 
(whether,  at  the  said  election,  he  shall  be  present  or  ab- 
sent,) to  be  inserted  in  certain  indentures  to  be  thereupon 
made  between  you  and  them,  who  shall  be  present  at  such 
election,  and  to  cause  him  to  come  to  the  said  Parlia- 
ment ;  so  that  the  same  citizen,  so  to  be  elected,  may  have 
full  power  and  sufficient  authority,  for  himself,  and  the 
commonalty  of  the  aforesaid  city,  to  do  and  consent  to 
those  things  which  in  our  Parliament  aforesaid,  by  the 
common  council  of  our  realm,  (by  the  blessing  of  God,) 
shall  happen  to  be  ordained  upon  the  aforesaid  affairs : 
Willing,  nevertheless,  that  neither  you,  nor  any  other 
sheriff  in  this  our  kingdom  in  any  wise  be  elected  ;  and 
the  election  so  made,  distinctly  and  openly,  under  your 
seal,  and  the  seals  of  them  who  shall  be  present  at  such 
election,  certify  unto  us  in  our  Chancery  forthwith,  remit" 
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'  ting  to  us  one  part  of  the  aforesaid  indent  ures.annexed  ta 

these  presents,  together  with  this  writ.    Witness  ourself 
at  Westminster,  the  day  of  in 

the  year  of  our  reign. 

Yorke  and  Yorke. 

Wrote  upon  the  label  to  the  said  writ  as  following,  viz. 

To  the  sheriff  of  the  county  of  Middlesex. — A  writ  for  a 
new  election  of  one  citizen  for  the  city  of  Westminster. 

Yorke  and  Yorke. 

The  execution  of  this  writ  appears  in  certain  schedules 
hereunto  annexed. 

jR.  S.  Esq.  ^r  S.  L.  Esq.  Sheriff. 


No.  X. 

Precept  from  the  Sheriff  of  Middlesex  to  the  Bailiff  of 
Westminster,  for  the  election  of  one  Citizen  for  the 
said  City. 

Middlesex.— Sir  C.  A. knight, and  sir  R.G.  knight, 
sheriff  of  the  said  county,  to  the  bailiff  of  the  liberty  of 
the  dean  and  chapter  of  the  collegiate  church  of  St.  Peter 
at  Westminster,  in  the  said  county,  greeting.  Know, 
that  I  have  received  a  certain  writ  of  our  lord  the  king,  to 
me  directed,  the  tenor  whereof  followeth,  (here  follows 
the  writ  verbatim'^)  and  because  the  execution  of  the 
said  writ  belongs  to  you,  therefore,  by  virtue  of  the  said 
writ,  I  require  you,  that  you  forthwith  cause  a  citizen  to  be 
elected  for  the  said  city,  in  the  place  of  the  said  P.  W. 
according  to  the  command  of  the  said  writ;  and  how  this 
my  wanant  shall  be  executed  you  shall  make  known  to 
me  immediately  after  the  said  election  made  ;  so  that  I 
may  certify  the  same,  together  with  the  said  writ,  and 
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this  precept  return  to  our  lord  the  king,  in  his  Chancery 
forthwith.  Hereof  fail  not.  This  is  your  warrant,  given 
under  the  seal  of  my  office,  dated  the  day  of 

one  thousand  seven  hundred  and 

R.  S.  65  S.  L.  Sheriff. 

To  be  indorsed  when  returned. 

The  execution  of  this  precept  appears  in  a  certain 
schedule  hereunto  annexed. 

J.  C  Esq.  Bailiff. 


No.  XL 

Notice  of  Election  for  a  Borough. 

Borough  of  Stockbridge  in  the\h  ^'  ^'  ^^^^^  ^^  ^^^ 
County  of  Southampton.      (^^'^  borough,  do  hereby 

J  give  notice,  that  I  shall 

proceed  to  the  election  of  two  burgesses  to  serve  in 

Parliament  for  the  said  borough,  at  the  town  hall  of  the 

said  borough,  on  Thursday  next,  the  30th  day  of  October, 

at  nine  o'clock   in  the  forenoon.     Dated  this  26th  day 

of  October,  1806. 

A.B. 


No.  XII. 

The  Stat.  2  Geo.  2.  c.  24. 

jin  Ad  for  more  effectually  preventing  Bribery  and 
Cofruption  in  the  Election  of  Members  to  serve  in 

Parliament. 

(  To  be  read  at  all  Elections.) 

Whereas   it  is  found  by  experience,   that   the  Extended 
"  laws  already  in  being  have  not  been  sufficient  to  pre-  ^°f  J^*?^^*!^ 
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in  Scotland  «  vent*  corrupt  and  illegal  practices  in  the  election  of 
«f  c.  11.^**  '*  members  to  serve  in  parliament :  for  remedy,  therefore, 
''  of  so  great  an  evil,  and  to  the  end  that  all  elections  of 
*'  members  to  parliament  may  hereafter  be  freely  and 
*'  indifferently  made,  without  charge  or  expence,"  Be  it 
enacted,  by  the  king's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliaolent  as- 
sembled, and  by  the  authority  of  the  same,  that  from  and 
after  the  twenty-fourth  day  of  June,  in  the  year  of  our 
lord  1 729,  upon  every  election  of  any  member  or  members 
Electors  of  to  serve  for  the  commons  in  parliament,  every  freeholder, 

parliament-       .  .  ^  ,  1.1.. 

men  to  take  Citizen,  freeman,  burgess,  or  pei*son  having  or  claiming 

r^  o°th  ^f    ^^  ^^^^  ^  ^  *S^^  ^^  ^^^^  ^^  ^^  polled  at  such  election, 

demanded,    shall,  before  he  is  admitted  to  poll  at  the  same  election, 

take  the  following  oath,  (or,  being  one  of  the  people  called 

Quakers,  shall  make  the  solemn  affirmation  appointed  for 

Quakers,)  in  case  the  same  shall  be  demanded  by  either 

of  the  candidates,  or  any  two  of  the  electors  ;  that  is  to 

Electors       say,  "  I,  ji.  B.  do  swear,  (or  being  one  of  the  people  called 

^^^'  "  Quakers,  1,  A.  B,  do  solemnly  affirm,)  I  have  not  re- 

"  ceived,  or  had  by  myself  or  any  person  whatsoever  in 

"  trust  for  me,  or  for  my  use  and  benefit,  directly  or  in- 

"  directly,  any  sum  or  sums  of  money,  office,  place,  or 

'*  employment,  gift,  or  reward,  or  any  promise  or  security 

"  for  any  money,  office,  employment,  or  gift,  in  order 

*'  to  give  my  vote  at  this  election,  and  that  I  have  not 

ofl^er  to^     '*  ^^^^  before  polled  at  this  election."     Which  oath  or 

administer    affirmation  the  officer  or  officers  presiding  or  taking  the 

ture  of  50/.'  poll  at  such  election  is  and  are  hereby  empowered  and 

required  to  administer  gratis,  if  demanded  as  aforesaid, 

upon  pain  to  forfeit  the  sum  of  fifty  pounds  of  lawful 

money  of  Great  Britain,  to  any  person  that  shall  sue  for 

the  same,  to  be  recovered,  together  with  full  costs  of 

suit  by  action  of  debt,  bill,  plaint,  or  information,  in  any 

of  his  majesty's  courts  of  recor^  at  Westminster,  wherein 

•  See  4  Doogl.  54, 
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90  essoin^  protection^  wager  of  law,  or  more  than  one 
imparlance  shall  be  admitted  or  allowed ;  and  if  the  said 
offence  shall  be  committed  in  that  part  of  Great  Britain 
called  Scotland,  then  to  be  recovered,  together  with  full 
costs  of  suit,  by  summary  action  or  complaint  before 
the  court  of  session,  or  by  prosecution  before  the  courts 
of  justiciary  there,  for  every  neglect  or  refusal  so  to  do; 
and  no  person  shall  be  admitted  to  poll,  till  he  has  taken 
and  repeated  the  said  oath  in  a  public  manner,  in  case 
the  sanie  shall  be  demanded  as  aforesaid,  before  the 
returning  officer,  or  such  others  as  shall  be  legally  de- 
puted by  him. 

^  2.  And  be  it  further  enacted,  that  if  any  sheriff.  Sheriff  or 
mayor,  bailiff,  or  other  returning  officer,  shall  admit  any  tarahi^offi. 
person  to  be  polled  without  taking  such  oath  or  affirma-  ^^  «iiiiit- 
tion,ifdemanded  as  aforesaid,  such  returning  officer  shall  be  polled  / 
forfeit  the  sum  of  one  hundred  pounds,  to  be  recovered  ^^^^ 

.  ,  sworn,  to 

in  manner  aforesaid,  together  with  full  costs  of  suit ;  and  forfeit  ioo(. 
that  if  any  person  shall  vote  or  poll  at  such  election,  y 
without  havine  first  taken  the  oath,  or  if  a  Quaker,  made  incur  the 
his  affirmation  as  aforesaid,  if  demanded,  such  person    *  ^P***'" 
shall  incur  the  same  penalty,  which  the  officer  is  subject 
to  for  the  offence  above  mentioned. 

§  3.  And  be  it  further  enacted  by  the  authority  afore-  Retoming 
said,  that  every  sheriff,  mayor,  bailiff,  headborough,  or  reading*the 
other  person,  being  the  returning  officer  of  any  member  ^ni'  to  take 
to  serve  in  parliament,  shall,  immediately  after  the  read-  iQg  oath.  * 
ing  the  writ^  or  precept  for  the  election  of  such  member, 
take  and  subscribe  the  following  oath,  viz. 

'^  I,  A,  B.  do  solemnly  swear,  that  I  have  not,  directly  Repealed  m 
"  or  indirectly  received  any  sum  or  sums  of  money,  •^teilo'tfce' 
**  office,  place,  or  employment,  gratuity  or  reward,  or  returning 
"  any  bond,  bill,  or  note,  or  any  promise  or  gratuity  ^£otUnd!hy 
whatsoever,  either  by  myself  or  any  other  person  to  J**l  j^^fJ* 
my  use,  or  benefit,  or  advantage  for  making  any  return  the  $  35.  rf 
*'  at  the  present  election  of  members  to  serve  in  parlia-  "J^jjJ^*^ 


it 

ti 
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anotfuroath  "  ment;  and  that  I  will  return  such  person  or  persons  as 
fir  thenu      u  ^j^^jj  ^^  ^j^^  j^^g^  ^f  my  judgment  appear  to  me  to  have 

"  the  majority  of  legal  votes/' 

Which  oath  any  justice  or  justices  of  the  peace  of  th^ 
said  county,  city,  corporation  or  borough  where  such 
election  shall  be  made,  or  in  his  or  their  absence,  any 
three  of  the  electors  are  hereby  required  and  authorized 
to  administer ;  and  such  oath,  so  taken,  shall  be  entered 
among  the  records  of  the  sessions  of  such  couDiy,  city, 
corporation,  and  borough  as  aforesaid. 

What  votes  §  4.  And  be  it  enacted  by  the  authority  aforesaid,  that 
deemed  ^^c^  votes  shall  be  deemed  to  be  legal,  which  have  been 
N^« .  ^  ^    so  declared  bv  the  last  determination  in  the  house  of 

itepealed  by 

Stat  ts  Geo,  commons ;  which  last  determination^  concerning  any 
Thfiit^ie  couo^y^  shire,  city,  borough,  cinque-port,  or  place,  shall 
4t7rfthat  be  final  to  all  intents  and  purposes  whatsoever,  any  usage 
uiting  the     to  the  Contrary  notwithstanding. 

report  of  the 

mitiee  upon       §  5-  And  be  it  further  enacted  by  the  authority  afore- 

^ Ae  7'onfw  ^^^^'  ^^'^^  ^^  ^^y  returning  officer,  elector  or  person  taking 
the  last  de"  the  oath  or  affirmation  hereinbefore  mentioned,  shall  be 
^onhehowe.  g^^'^J  ^^  wilful  and  corrupt  perjury,  or  of  false  affirming, 

and  be  thereof  convicted  by  due  course  of  law,  shall  in- 
Pcnalty  of  ^ur  and  suffer  the  pains  and  penalties,  which  by  la^ 
jury.  are  enacted  or  inflicted,  in  cases  of  wilful  and  corrupt 

perjury. 


|)ie  to  vote. 


Persons  c  Q   p^^^  jj^  j^  further  enacted  by  the  authority  afore*- 

convicted,  ,^  .  .  • 

never  capa-  said,  that  no  persou  convicted  of  wilful  and  corrupt  per* 
jury,  or  subornation  of  perjury,  shall,  after  such  convic- 
tion, be  capable  of  voting  in  any  election  of  any  member 
or  members  to  serve  in  parliament. 

§  7.  And  be  it  further  enacted  by  the  authority  afore- 
said, that  if  any  person,  who  hath,  or  claimeth  to  have,  or 
hereafter  shall  have  or  claim  to  have,  any  right  to  vote 

in 
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in  any  such  election,  shall  from  and  after  the  said  24th  Persons 
day  of  June,  which  shall  be  in  the  year  of  our  lord  1729,  ney*^  n^ 
asky  receive,  or  take  any  money,  or  other  reward,  by  way  JJ^  ^' 
of  gift,  loan,  or  other  deyice,  or  agree  or  contract  for  any  &c.  to  for- 
money,  gift,  office,  employment,  or  other  reward  what-  and^** 
soever,  to  give  his  vote,  or  to  refuse  or  forbear  to  give  his  »bi«<i  to 
vote  in  any  such  election ;  or  if  any  person  by  himself,  "    * 
or  employed  by  him,  doth  or  shall  by  any  gift  or  reward,  SGeo.  !• 
or  by  any  promise,  agreement,  or  security  for  any  gift  or 
reward,  corrupt  or  procure  any  .person  or  persons  to  give 
bis  or  their  vote  or  votes,  or  to  forbear  to  give  his  or 
their  vote  or  votes  in  any  such  election ;  such  person  so 
offending  in  any  of  the  casres  aforesaid,  shall,  for  every 
such  offence,  forfeit  the  sum  of  five  hundred  pounds  of 
lawful  money  of  Great  Britain^  to  be  recovered  as  be- 
fore directed,  together  with  full  costs  of  suit :  and  every 
person  offending  in  any  of  the  cases  aforesaid,  from  and 
after  judgment  obtained  against  him  in  any  such  action 
of  debt,  .bill,iplaint,  or  information,  or  summary  action, 
or  prosecution,  or  being  any  otherwise  lawfully  convict- 
ed  tiiereof,  shall  for  ever  be  disabled  to  vote  in  any  elec- 
tion of  any  member  or  members  to  parliament;   and 
also  shall  for  ever  be  disabled  to  hold,  exercise,  or  enjoy 
any  office  or  fra^(;hise,  to  which  he  and  they  th^n  shall^ 
or  at  any  time  afterwards  may  be  entitled,  as  a  member 
of  any  city,  borough,  town  corporate,  or  cinque-port,  as 
if  such  person  was  aaturally  dead« 

§  8.  And  be  it  further  enacted,  by  the  authority  afore?  Q^feodcn 
said,,  that  if  any  person  offending  against  this  act.^ll,  ^^ 
within  the  space  of  twelve  months  next  aftersuch  election  months 
as  aforesaid,  discover  any  otlier  person  or  persons,  oflfend*.  election 
ing  against  this  act,  so  that  such  person  pr  persons  so  dis-  ^^^'J-^ 
covered  be  thereupon  convicted,  such  person  so  discover-  demnifed. 
ing  and  not  having  been  before  that  time  convicted  of 
any  offence  against  this  act,  shall  be  indemnified,  and 
discharged  from  all  penalties  and  disabilities  which  he 
«ball  then  have  incurred  by  any  offence  against  this  act. 

b 
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s  Geo.  f .  §  9«  And  for  the  more  effectual  observance  of  this  act, 
Tiw  MtVo  ^  *^  enacted,  that  all  and  every  the  sherifis,  mayors,  bai- 
be  read  br  Hffg,  and  Other  officers,  to  whom  the  execution  of  any 

the  tberiff 

ttc  after'   i^nt  or  precept  for  electing  any  member  or  members  to 
re^^  ^^  serve  in  parliament  shall  belong  or  appertain,  shall,  and 
are  hereby  required,  at  the  time  of  such  election,  imme- 
diately after  the  reading  such  vrrit  or  precept,  read  or 
cause  to  be  read  openly  before  the  electors  there  assem- 
bled this  present  act,  and  every  clause  therein  contained ; 
And  at  the  and  the  same  shall  also  openly  be  read  once  in  every 
MOOS  aftinr'  7*^'  ^^  ^^  general  quarter  sessions  of  the  peace,  to  be 
EMter.       faolden  next  after  Easter,  for  any  county  or  city;  and  at 
every  dection  of  the  chief  magistrate  in  any  borough, 
town  corporate,  or  cinque*porte;  and  at  the  annual  Sec- 
tion of  magistrates  and  town  counsellors  for  every  borough 
widiia  that  pdrt  of  Great  Brkam  called  Scotland. 

Wilful  of-  §  1  o.  And  be  it  further  enacted,  by  the  authority  afcfe* 
feitTsoT  ^^>  ^^^  every  sheriff,  under  sheriff,  mayor,  bailiff,  and 
other  officer,  to  whom  the  execution  of  any  writ  or  pre- 
cept for  the  electing  of  members  to  serve  in  parliament 
doth  belong,  for  every  wilful  offence,  contrary  to  this  act, 
shall  forfeit  the  sum  of  fifty  pounds,  to  be  recovered, 
together  with  full  costs  of  suit,  in  the  manner  before 
directed. 

Prosecn-  §11*  Provided  always,  and  it  is  hereby  declared  and 
mence*^™'  cuacted  by  the  authority  aforesaid,  that  no  person  shall 
within  two  be  made  liable  to  any  incapacity,  disability,  forfeiture,  or 
^^^'  penalty  by  this  act  laid  or  imposed,  unless  prosecution  be 
commenced  within  two  years  after  such  incapacity,  dis- 
ability, forfeiture  or  penalty  shall  be  incurred,  or  in  case 
Sec.9.G.s.  of  a  prosecution,  the  same  be  carried  on  without  wilful 
^^u^and  ^^'*y  ^  ^y  ^^^^S  herein  contained  to  the  contrary  not- 

amending       withstanding. 
thit  €laute. 
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No.  xiir. 

The  Stat.  3.  Geo.  3.  c.  15. 

Am  Act  to  fftcewt  oecatumal  Freemen  fiom  voting  at 
Bleetions  of  Members  to  serve  in  ParUamenJtfor  Cities 
and  Boroughs. 

(To  be  read  at  all  Elections  where  the  Right  ^  Election 
is  in  the  whole,  or  in  part,  in  Freemen.) 

Whereas  great  ahuaes  have  heen  committed  in 
making  freemen  of  corporations,  in  order  to  influenoe 
elections  of  members  to  serve  in  parliament,  to  the  great 
infiingemcot  of  the  rights  of  freemen  of  sncb  corpora- 
tions, and  of  the  freedom  of  elections ;"  to  prevent  such  i^tom  to   ' 
practices fi>r  the  ftiture.  Be  it  enacted  by  theking^s  most  ^^**f[^ 
excellent  majesty,  by  and  with  the  advice  and  consent  of  tiontof 
the  lords  spiritual  and  temporal,  and  commons,  in  parlia-  ^i^^^^Tm 
ment  assembled,  and  by  authority  of  the  same,  that  from  h%irn  beea 
and  after  the  first  day  of  May,  1763,  no  person  whatso-  their  freJ^ 
e? er  claiming  as  a  freeman  to  vote  at  any  election  of  mem-  <^<»  5^** 

,  .1.  r  .  ■onthib^- 

bers  to  serve  m  parliament,  for  any  city,  town,  port,  or  fore  wch 
borough,  in  England,  Wales,  and  the  town  of  Berwick-  ^^^^^^^ 
npon-Tweed,  where  such  voter^s  right  of  voting  is  as  a 
freeman  only,  shall  be  admitted  to  give  his  vote  at  such 
election,  unless  such  person  shall  have  been  admitted  to 
the  freedom  of  such  city,  town,  port,  or  borough,  twelve 
calendar  months  before  thejirst  day  of  such  election^  and 
if  any  person  shall  presume  to  give  his  vote  as  a  freemaa 
at  any  election  of  members  to  serve  in  parliament,  con- 
trary to  the  true  intent  and  meaning  of  this  act,  he  shall 
for  every  such  offence,  forfeit  and  pay  the  sum  of  one  on  penthy 
hundred  pounds  to  him,  her,  or  them,  who  shall  inform  ^^^^ 
and  sue  for  the  same ;  and  the  vote  given  by  sudi  person 
•hall  be  void  and  of  no  effect 

b2 
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aOto.s,  2  Provided  always,  that  nothing  herein  contained 
Persons  in-  shall  extend^  or  be  construed  to  extend  to  any  person 
thekfrce-  entitled  to  his  freedom  by  birth,  marriage,  or  servitude, 
dom  by       according  to  the  custom  or  usage  of  such  city,  town> 

birth,  mar-  ?  t 

riage,  or      port,  or  borough. 

lenritude,       ' 
excepted. 

p    .  3.  And  be  it  further  enacted,  by  the  authority  afore-* 

antedating    said,  tliat  if  any  mayor,  bailiff,  sheriff,  town-clerk,  or 

sbVoriny  ^^^^^  officer  of  any  corporation,  or  other  person  what- 

freeroan      soever,  shall  wilfully  and  fraudulently  antedate,  or  cause 

to  be  antedated,  any  admission  of  any  freeman,  such 

mayor,  bailiff,  sheriff,  town-clerk,  officer,  or  other  person, 

shsdl,  for  every  such  offence,  forfeit  and  pay  the  sum  of 

£ve  hundred  pounds  to  him,  her,  or  to  them,  who  shall 

inform  and  sue  for  the  same. 

The  books  4.  And  be  it  further  enacted,  by  tlie  authority  afor&- 
of  ac^Uh"  ^^^f  ^^^  ^^  mayor,  bailiff,  sheriff,  town-clerk,  or  other 
tionoffree-  officer  of  any  corporation,  having  the  custody  of,  or 
open  to  in-  powcr  over,  the  records  of  the  same,  shall,  upon  the  de- 
spection  mand  of  any  candidate  or  his  agent,  or  any  two  freemen, 
niandofthe  on  the  payment  of  one  shilling,  permit  such  candidate, 
h^agen^or  ^g^ut  or  freeman,  between  the  hours  of  nine  in  the  morn- 
two  free-  log  and  three  in  the  afternoon,  at  any  time  before,,  and 
p^meju  of  within  one  month  after,  any  such  election  as  aforesaid; 
^'-  to  inspect  the  books  and  papers  wherein  the  admission  of 

And  copies  freemen  shall  be  entered ;  and  to  have  copies  or  minutes 
and  minutes  of  the  admission  of  so  many  freemen,  as  such  candidate, 
missions  to  agent,  or  freemen  shall  think  fit,  upon  paying  to  such 
be  given  in,  mayor,  bailiff,  sheriff,  town-clerk,  or  other  officer,  a  rea- 

pajring  rea-         J      '  '  '  ^     '  '  ' 

sonabiy  for  sonable  charge  for  writing  the  same ;  and  such  books 
sa"c  Md**  and  papers  shall,  if  demanded  by  such  candidate,  agent, 
the  books  or  freemen,  be  produced  by  such  mayor,  bailiff,  sheriff, 
produced,  town-clerk,  or  other  officer,  at  every  electon,  and  be  re- 
if  demand-  ferred  to,  in  case  any  dispute  shall  arise  touching  the  right 
cle'ction.  of  any  person  to  give  his  vote  thereat;  and  if  such  mayor, 
bailiff,  sheriff,  town-clefk,  or  other  officer  shall  refuse  or 
deny  such  candidate^  agent  or  freemen,  the  inspection  of 
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such  books  and  papers^  or  to  have  copies  or  minutes  s  Geo.  5. 
thereof,  or  shall  refuse  or  neglect  to  produce  such  books     ^'  ^^' 
and  papers  at  any  electioUi  if  demanded^  and  paid  for  in 
the  manner  hereinbefore  set  forth,  such  mayor,  bailiff, 
sheriff,  town-clerk,  or  other  oflScer,  shall  for  every  such  of-  On  pcBtltj 
fence,  forfeit  and  pay  the  sum  of  one  hundred  pounds  to  ^  ^^^ 
him,  her,  or  them,  who  shall  inform  and  sue  for  the  same. 

•   5.  And  be  it  fiirther  enacted,  by  the  authority  afore^  TImb  penaU 
taid,  that  all  forfeitures  or  penalties  laid  or  imposed  by  ^^oTrnd* 
diis  act,  shall  be  recovered  with  full  costs  of  suit,  by  ^ithA^ii  ^ 
action  of  debt,  bill,  plaint,  or  information,  in  any  of  his  ^^  ^  '^' 
majesty's  courts  of  record  at  Westminster ;  wherein  no 
essoin,  protection,  wager  of  law,  or  more  than  one  im- 
parlance shall  be  allowed. 

6.  Provided  always,  and  it  is  hereby  further  enacted  Provided 
and  declared,  by  the  authority  aforesaid,  that  no  person  caiionbT 
shall  be  liable  to  any  forfeiture  or  penalty  by  this  act  laid  conmeaced 
or  imposed,  unless  prosecution  be  commenced  within  one  ^ear. 
year  after  such  forfeiture  or  penalty  shall  be  incurred. 

7.  And  be  it  further  enacted,  by  the  authority  afore-  Thii  act  to 
said,  that  the  returning  officer  shall  read,  or  cause  to  be  read'by'^o 
read  openly,  this  act,  at  the  time  of  election  of  members  r«tuniiag 
to  serve  in  parliament  for  cities,  towns,  ports,  or  boroughs,  eiectumibj 
where  the  right  of  election  is  in  the  whole,  or  in  part,  in  |^^?^ 
freemen  as  aforesaid,  immediately  after  the  reading  of  ijrufteract 
the  act  passed  in  the  2d  year  of  his  late  majesty's  reign,  *  j^*' 
intituled,  An  Act  for  the  more  effectually  preventing  bri" 

bery  and  corruption  in  the  elections  of  members  to  serve  in 
Parliament. 

8.  And  be  it  further  enacted,  by  the  authority  afore-  ThUactnot 
said,  that  nothing  in  this  act  shall  extend  or  be  con-  ii,nd«?tr* 
strued  to  extend,  to  the  cities  of  London  or  Norwich,      Norwich. 
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No.  XIV. 

Returning  Officer^ s  Oath,  to  be  administered  by  one  Juitice, 
or  any  three  Electors,  fry  2  G.  2.  c.  24. «.  3. 

Bjt^Qfo.  I  A.  B.  do  solemnly  swear,  that  I  have  not,  directly  or 
fr^mlh^*  indirectly,  received  any  sum  or  sums  of  money,  office^ 
lOth  JdI^t  place,  or  employment^  gratuity  or  reward,  or  any  bond^ 
oath  thaii  hill,  or  uotc,  Or  any  promise  or  gratuity  whatsoever,  eithef 
»<>**>«  **^-  hy  myself  or  any  other  person  to  my  use,  or  benefit,  or 
u  no  other  advantage,  for  making  any  return  at  the  present  election 
in  to'siMd.  ^^  members  to  serve  in  parliament,  and  that  I  will  return 
such  person  or  persons  as  shall,'to  the  bestof  my  judg- 
ment, appear  to  me  to  have  the  majority  of  legal  votes. 


No.  XV. 
The  Oath  to  be  taken  by  Poll  Clerks  at  County  Ekctiom. 

Clerks  oath  A.S  no  formof  oath  is  given  in  the  statute,  the  poll  clerks 
eLS?7  ™^y  ^^  sworn  as  follows,  "  I  do  swear  that  I  will  at  this 
•n<*  8  W.3.  election  of  a  member  (or  members)  to  serve  in  parliament 

p.  t67.  *  '  for  the  county  of- truly  and  indifferendy  take  the 

poll,  and  set  down  the  name  of  each  freeholder,  and  the 
place  of  his  freehold,  and  for  whom  he  shall  poll,  and  to 
poll  no  freeholder,  who  is  not  sworn  or  put  to  his  affirm- 
ation, if  so  legally  required." 

So  help  me  God. 
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No.  XVI. 

Oaih  to  be  taken  by  Poll  Clerks  in  all  Cities  and  Bo- 
roughs,  for  the  faithful  discharge  of  their  Duty.  To 
be  administered  by  the  Returning  Officer,  by  25  G.  3. 
c«  84.  s.  7. 

I  Do  swear.  That  I  will,  at  this  next  ensuing  election  of 
amember,  ormembers,  to  serve  in  Parliament  for  the  city, 
or  town,  (as  the  case  may  be,)  of  truly  and 

indifferently  take  the  poU,  and  set  down  the  name  of  each 
voter,  and  his  addition,  profession,  or  trade,  and  the  place 
of  his  abode,  and  for  whom  he  shall  poll;  and  to  poll  no 
person  who  is  not  sworn  or  put  to  his  affirmation,  where- 
by this  or  any  other  statute,  any  oath,  or  affirmation, 
now  is,  or  hereafter  shall  be  required. 

So  help  me  God. 


No.  XVII. 

J%e  Form  of  the  Oaih  of  Allegiance  appointed  by  sUiL 

1  G.  1.  Stat.  3.  c.  13. 

I  A.  B.  do  sincerely  promise  and  swear.  That  I  wiU  be 

fiuthful,  and  bear  true  allegiance  to  his  Majesty 

George. 

So  help  me  God. 


No.  XVIII. 

The  Form  of  the  Oath  of  Supremacy  appoiiUed  by  ihe^ 

same  stat.  s.  7. 

I  A.  B.  do  swear.  That  I  do  from  my  heart  abhor,  detest, 
and  abjure,  as  impious  and  heretical,  that  damnable  doc* 
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trine  and  position,  that  Princes  excommunicated  or  de- 
prived by  the  Pope,  or  any  authority  of  the  See  of  Rome, 
may  be  deposed  or  murdered  by  their  subjects,  or  any 
other  whatsoever.  And  I  do  declare,  that  no  foreign 
prince,  person,  prelate,  state  or  potentate,  hath,  or  ought 
to  have,  any  jurisdiction,  power,  superiority,  pre-emi- 
nence, or  authority,  ecclesiastical  or  spiritual,  within  this 

realm. 

So  help  me  God. 


No-  XIX. 

The  Form  &f  the  Declaration  of  Test,  appointed  to  be 
made  by  Members,  under  stat,  30.  C.  2.  stat.  2.  c.  i. 

I  A.  B.  do  solemnly  and  sincerely,  in  the  presence  of  God, 
profess,  testify,  and  declare.  That  I  do  believe  that  in  the 
sacrament  of  the  Lord's  Supper,  there  is  not  any  transub- 
stantiation  of  the  elements  of  bread  and  wine,  into  the 
body  and  blood  of  Christ,  at  or  after  the  consecration 
thereof  by  any  person  whatsoever ;  and  that  the  invoca- 
tion or  adoration  of  the  Virgin  Mary,  or  any  other  saint, 
and  the  sacrifice  of  the  mass>  as  they  are  now  used  in  the 
Church  of  Rome,  are  superstitious  and  idolatrous ;  and  I 
do  solemnly,  in  the  presence  of  God,  profess,  testify,  and 
declare.  That  I  do  make  this  declaration,  and  every  part 
thereof,  in  the  plain  and  ordinary  sense  of  the  words  read 
unto  me,  as  they  are  commonly  understood  by  English 
Protestants,  without  any  evasion,  equivocation,  or  mental 
reservation  whatsoever,  and  without  any  dispensation 
already  granted  me  for  this  purpose  by  the  Pope  or  any 
other  authority  or  person  whatsoever,  or  without  any  hope 
of  any  such  dispensation. from  any  person  or  authority 
whatsoever,  or  without  thinking  that  I  am  or  may  be  ac- 
quitted before  God  or  man,  or  absolved  of  this  declara- 
tion, or  any  part  thereof,  although  the  Pope,  or  any  other 
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person  or  persons,  or  power  whatsoever,  should  dispense 
with  or  annul  the  same,  or  declare  that  it  was  nail  or 
void  from  the  beginning. 


No.  XX. 

The  Form  of  the  Declaration  of  Fidelity,  apfcirUed  to  be 
made  and  subscribed  by  Quakers,  by  stat.  G.2.  e.  6. 
$.  1 .  instead  of  the  Affirmation  of  i  fT.  3.  stat.  1.  c.  18. 
required  by  7  and  8  JV.  3.  c.  27. 

1  A.  B.  do  solemnly  and  sincerely  promise  and  declare# 
That  I  will  be  true  and  faithful  to  King  George;  and  do 
solemnly,  sincerely,  and  truly  profess,  testify  and  declare. 
That  I  do  from  my  heart  abhor,  detest,  and  renounce,  as 
impious  and  heretical,  that  wicked  doctrine  and  position, 
that  Princes  excommunicated  or  deprived  by  the  Pope,  or 
any  authority  of  the  See  of  Rome,  may  be  deposed  or 
murdered  by  their  subjects,  or  any  other  whatsoever. 
And  I  do  declare,  that  no  foreign  prince,  person,  pre- 
late, state,  or  potentate,  hath  or  ought  to  have  any  power, 
jurisdiction,  superiority,  pre-eminence,  or  authority, 
ecclesiastical  or  spiritual,  within  this  realm. 


No.  XXI. 

The  Form  of  the  Oath  of  Abjuration,  as  altered  by  stat. 

1  G.  Stat  1.  c.  13.  s.  1.  to  be  taken  afterthe  Demise  of 
■   Queen   Anne,  and  as  the  same  is  now  to  be  taken. 

(Stat.fi  G.  3.  c.  53.; 

I  A.  B.  do  truly  and  sincerely  acknowledge,  profess, 
testify,  and  declare  in  my  conscience,  before  God  and 
the  world,  That  our  Sovereign  Lord  King  George  is 
lawful  and  rightful  king  of  this  realm,  and  all  other 
his  majesty's  dominions  and  countries  thereunto  belong- 
ing.   And  I  do  solemnly  and  sincerely  declare.  That 
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I  do  believe  in  my  cooscience,  that  the  person  pretended 
to  be  Prince  of  Wales  daring  the  life  of  the  late  King 
James,  and  since  his  decease,  pretending  to  be  and  taking 
upon  himself  the  stile  and  title  of  King  of  England  by 
the  name  of  Jam^  the  Third,  or  of  Scotland  by  the  name 
of  James  the  Eighth,  or  the  stile  and  title  of  King  of 
Great  Britain,  hath  ^ot  any  right  or  title  whatsoever  to 
the  crown  of  this  realm ;  or  any  other  the  dominions 
thereto  belonging ;  and  I  do  renounce,  refase,  and  abjure 
any  allegiance  or  obedience  to  him.  And  I  do  swear 
that  I  will  bear  faith  and  true  allegiance  to  his  Majesty 
King  George,  and  him  will  defend  to  the  utmost  of  my 
power,  against  all  traitorous  conspiracies  and  attempts, 
whatsoever  which  shall  be  made  against  his  person, 
crown  and  dignity.  And  I  will  do  my  utmost  endeavour 
to  disclose  and  quake  known  to  his  majesty  and  his  suc- 
cessors, all  treasons  aud  traitorous  conspiracies  which 
I  shall  know  to  be  against  him»  or  any  of  them.  And  do 
faithfully  promise,  to  the  utmost  of  my  power  to  support, 
maintain,  and  defend  the  succession  of  the  crown  against 
him  the  said  James,  and  all  other  persons  whatsoever ; 
which  succession,  by  an  act,  intituled,  An  Act  fwr  the 
further  limitation  of  the  Crown  and  better  securing  the 
rights  and  liberties  of  the  Subject,  is  and  stands  limited 
to  the  Princess  Sophia,  electoress  and  duchess  dowager 
of  Hanover,  and  the  heirs  of  her  body,  being  Protestants. 
And  all  these  things  I  do  plainly  and  sincerely  acknow- 
ledge and  swear,  according  to  these  express  words  by  me 
spoken,  and  according  to  the  plain  and  common  sense 
and  understanding  of  the  same  words,  without  any  equi- 
vocation, mental  evasion,  or  secret  reservation  whatso- 
ever ;  and  I  do  make  this  recognition,  acknowledgment, 
abjuration,  renunciation,  and  promise,  heartily,  wiUingly, 
and  truly,  upon  the  true  faith  of  a  christian. 

So  help  me  God. 

(See  the  time  and  form  of  taking  this  oath  prescribed, 
Stat.  13  W.  3.  c.  6.  s.  10.) 
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No.  XXII. 

n$  Farm  in  which  the  J^eet  of  the  Abjuraiian  is  to  be 
imhen  hf  Quakers,  afpoisUed  bjf  stat.  8 G.  i.  c.  6. «.  i. 

I  A.  B.  do  solemnly^  sinoerelyy  and  tnily  acknowledge, 
pfofess,  testify,  and  declare,  That  King  George  is  lawful 
aad  rightful  King  of  this  realm,  and  of  all  other  his  do* 
ttinions  and  countries  thereunto  belonging :  And  1  do 
tokmnly  and  sincerely  declare.  That  I  do  belieTe  the 
person  pretended  to  be  the  Prince  of  Wales,  during  the 
life  of  the  late  King  James,  and,  since  his  decease,  pre- 
tending to  be  and  taking  iTpon  himself  the  stile  and  title 
of  King  of  England  by  the  name  of  James  the  Third,  or 
of  Scotland  by  the  name  of  James  the  Eighth,  or  the  ' 
stile  and  title  of  King  of  Great  Britain,  hath  not  any 
right  or  title  whatsoever  to  the  crown  of  this  realm,  nor 
any  other  the  dominions  thereunto  belonging ;  and  I  do 
renounce  and  refuse  any  allegiance  or  obedience  to  him  : 
And  I  do  solemnly  promise,  that  I  will  be  true  and  faith- 
ful, and  bear  true  allegiance  to  King  George,  and  to  him 
will  be  faithful  against  all  traitorous  conspiracies  and 
attempts  whatsoever,  which  shall  be  made  against  his 
person,  crown,  or  dignity :  And  I  will  do  my  best  en- 
deavour to  disclose  and  make  known  to  King  George, 
and  his  successors,  all  treasons  and  traitorous  conspi- 
racies which  I  shall  know  to  be  against  him  or  any  of 
them :  And  I  will  be  true  and  faithful  to  the  succession 
of  the  crown  against  him  the  said  James,  and  all  other 
persons  whatsoever,  as  the  same  is  and  stands  settled  by 
an  Act,  intituled,  An  Act  declaring  the  rights  and  liber^ 
ties  of  the  Subjects,  and  settling  the  succession  of  the  Crown 
to  the  late  Queen  Anne,  and  the  heirs  of  her  body  being 
Protestants ;  and  as  the  same,  by  one  other  Act,  inti- 
tuled. An  Act  for  the  further  limitation  of  the  Crown, 
and  better  securing  the  rig^s  and  liberties  of  the  Subject ^ 
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'  is,  and  stands  settled  and  entailed,  after  the  decease  of 
the  said  late  Queen,  and  for  default  of  issue  to  the  said 
late  Queen,  to  the  late  Pridcess  Sophia,  electoress  and 
duchess  dowager  of  Hanover,  and  the  heirs  of  her  body, 
being  ProtestantSr .  And  all  these  things  I  do  plainly 
and  sincerely  acknowledge^  promise  and  declare>  accord- 
ing to  these  express  words  by  me  spoken,  and  according 
to  the  plain  and  common  sense  and  understanding  of 
the  same  words',  without  any  equivocation,  mental  eva- 
sion, or  secret  reservation  whatsoever;  and  t  dofkiake 
this  recognition,  acknowledgment,  renunciation,  and 
promise,  heartily,  wiUihgly,  and  truly. 


N0.XXIII. 

I%e  Form  appointed  by  stat.  8  G.  c.  6.  5.  1.  in  which 
the  Effect  of  the  Freeholder's  Oath  is  to  be  adminis^ 
tered  to  Quakers. 

I  A.  B.  do  solemnly,  sincerely,  and  truly  declare  and 
affirm. 
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No.  XXIV. 

Form  of  Aitestment,  (by  30  G.  3.  c.  17.  <.  1.^ 

County  of  N.  to  wit.        1  AN  assessment  made 
For  the  parish  of  r  in  pursuance  of  an  act 

in  the  said  county.  J  ofparliament  passed  in 

the  year  of  his  majesty's  reign,  for  granting  an 

aid  to  his  majesty  by  a  land  tax  to  be  raised  in  Great 
Britain,  for  the  service  of  the  year  17 


Nanes  of  Proprietor!. 


A.  6. 
A.  6. 
E.  F. 
CD. 
J.  K. 

& 
L.  M. 

P.Q. 


NuDCt  of  Occitpien. 


Signed  this 


Himself. 
CD. 
CD. 
G.H. 

N.O. 


SoiDi  Aaieifed. 


day  of  17 

^^ "''  c  d}^**^"- 


No.  XXV. 

t 

The  IAveryman*s  Oath,  appointed  &y  11  G.  i.  c.  18.  s.  1. 

You  do  swear  that  you  are  a  freeman  of  London,  and 
a  liveryman  of  the  company  of  and  so  have 


been  for  the  space  of  twelve  calendar  months ;  and  that 
the  place  of  your  abode  is  a.t  in 

and  that  jou  have  not  polled  at  this  election. 

So  help  you  God. 


No.  XXVI. 

Tlu  Eleetm^M  Oath,  to  be  taken  iy  2  G.  s.  c.  14. «.  i . 

I  A.  B.  do  swear,  [or,  being  one  of  the  people  called 
Quakers,  I  A.  B.  do  solemnly  affirm]  I  have  not  received, 
or  had  by  myself,  or  any  person  whatsoever  in  trust  for 
me,  or  for  my  use  and  benefit,  directly  or  indirectly,  any 
sum  or  sums  of  money,  office,  place,  or  employment, 
gift  or  reward,  or , any  promise  or  security  for  any  money, 
office,  employment,  or  gift,  in  order  to  give  my  vote  at 
this  election  ;  and  that  I  have  not  before  been  polled  at 
this  election. 


No.  XXVII. 

The  Freeholder's  Oath,  appointed  by  iS  G.  2.  c.  iS.s.  i. 

You  shall  swear  [or,  being  one  of  the  people  called 
Quakers,  you  shall  solemnly  affirm,]  That  you  are  a  free- 
holder in  the  county  of  and  have  a  freehold 
estate,  consisting  of  [specifying  the  nature  of 
such  freehold  estate,  whether  messuage,  land,  rent,  tithe, 
or  what  else  ;  and  if  such  freehold  estate  consists  in  mes- 
suages, lands,  or  tithes,  then  specifying  in  whose  occu- 
pation the  same  are ;  and  if  in  rents,  then  specifying  the 
names  of  the  owners  or  possessors  of  the  lands  or  tene- 
ments out  of  which  such  rent  is  issuing,  or  of  some  or 
one  of  them]  lying  or  being  at  in  the  county 
of  of  the  clear  yearly  value  of  forty  shillings, 
over  and  above  all  rents  and  charges  payable  out  of  or  in 
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vetpect  of  the  same ;  a&d  that  jroo  have  been  in  die 
actual  possession  or  receipt  of  the  rents  and  profits 
thereof,  for  yoarown  use,  above  twelve  calendar  months, 
or  that  the  same  came  to  you  within  the  time  aforesaid, 
by  descent,  marriage,  marriage-settlement,  devise,  or 
promotion  to  a  benefice  in  a  church,  or  by  promotion  to 
an  office ;  and  that  such  freehold  estate  has  not  been 
granted  or  made  to  you  fraudulently,  on  purpose  to  qua- 
lify you  to  give  your  vote ;  and  that  the  place  of  your 
abode  is  at  in  and  that  you  are 

twen^-one  years  of  age,  as  you  believe;  and  that  you 
have  not  been  polled  before  at  this  election. 


No.  XXVIII. 

The  Freeholder's  Oath  for  Cities  and  Towns,  appointed 

by  19  G.  2.  €.  28.  s,  1. 

JL  OU  shall  swear,  [or,  being  a  Quaker,  you  shall  so- 
lemnly affirm,]  That  you  have  a  freehold  estate,  con- 
sisting of  [specifying  the  nature  of  such 
freehold  estate,  whether  messuage,  land,  rent,  tithe,  or 
what  else ;  and  if  such  freehold  estate  consists  in  mes- 
suages, lands  or  tithes,  then  specifying  in  whose  occupap 
tion  the  same  are ;  and  if  rent,  then  specifying  the  names 
of  the  owners  or  possessors  of  the  lands  or  tenements 
out  of  which  such  rent  is  issuing,  or  of  some  or  one  of 
them,]  lying  or  being  in  the  city  and  county  [or  town 
and  county,  as  the  same  may  be]  of  of  the 
clear  yearly  value  of  forty  shillings,  over  and  above  all 
rents  and  charges  payable  out  of,  or  in  respect  of  the 
same ;  and  that  you  have  been  in  the  actual  possession 
or  receipt  of  the  rents  and  profits  thereof,  for  your  own 
use,  above  twelve  calendar  months ;  or  that  the  same 
came  to  you  within  the  time  aforesaid,  by  descent,  mar- 
riage, marriage-settlement,  devise,  or  promotion  to  a 
benefice  in  a  church,  or  by  promotion  to  an  office ;  and 
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that  sach  freehoM  estate  has  not  been  granted  or  made 
to  yott  fraudulently,  on  purpose  to  qualify  you  to  give 
your  vote;   and  that  the  place  of  your  abode  is  at 

in  and  that  you  are  twenty- 

one,  years  of  age,  as  you  believe;  and  that  you  have 
not  been  polled  before  at  this  election. 

No.  XXIX. 

Notice  of  Disqualification  of  a  Candidate^  upon  the 
Ground  of  his  having  been  guilty  of  treating  and 
bribery,  at  a  former  Election, 

We,  a.  B.  a  candidate  to  represent  the  borough  of  M. 
in  the  county  of  Y.  in  the  present  parliament,  and  the 
burgesses  of  the  said  borough  of  M.  whose  names  are 
undersigned,  do  hereby  publicly  give  notice  that  C.  D. 
who  now  offers  himself  a  candidate  to  represent  the  said 
borough  in  parliament,  was  guilty  of  bribery  and  corrupt 
practices,  and  also  of  a  violation  of  the  statute  passed  in 
the  seventh  year  of  king  William,  called,  an  act  for  pre- 
venting charge  and  expence  in  the  election  of  members  to 
serve  in  parliament  at  the  election  of  members  to  serve  in 
parliament  for  the  said  borough  of  M.  which  took  place 
on  the  eleventh  and  twelfth  days  of  the  month  of  May 
now  last  past,  and  did,  then  and  there,  after  the  teste  of 
the  writ  for  the  election  of  members  to  serve  in  parlia-^ 
ment  for  the  said  borough,  and  before  the  election  of 
members  to  8er\'e  in  parliament  by  virtue  of  the  said  writ, 
give  drink,  provisions,  and  entertainments,  to  divers  per- 
sons having  voices  thereat,  in  order  to  be  elected  a  mem- 
ber to  serve  in  parliament  fqr  the  said  borough,  and  is 
thereby  rendered  ineligible  to  serve  as  a  burgess  in 
parliament  for  the  said  borough  of  M.  upon  the  present 
vacancy,  and  that  all  votes  given  for  the  said  C.  D.  at  this 
present  election  will  be  thrown  away.  And  we  further 
give  notice  that  the  said  C.  D.  hath  been  proved  before  a 
committee  of  thehouse  of  conmions,  which  was  appointed 
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to  try  the  merits  of  a  petition  lately  presented  by  the  said 
A.  B.  complaining  of  the  undue  election  and  return  of 

as  one  of  the  members  for  the  said 
borough  of  M.  upon  a  writ  issued  on  the  thirtieth  day  of 
April,  one  thousand  eight  hundred  and  seven,  to  have 
been  guilty  of  a  violation  of  the  statute  aforesaid,  and  of 
divers  acts  of  bribery  and  corrupt  practices,  and  of  giving 
drink,  provisions,  and  entertainment,  to  persons  having 
voices  at  the  said  election  after  the  teste  of  the  writ  afore* 
said,  and  before  the  return  of  further  public  notice  that 
the  said  C.  D.  is  incapable  of  being  elected  to  serve  in  the 
present  vacancy  for  the  said  borough  of  M.;  and  that  all 
votes  given  in  favour  of  the  said  C.  D.  at  this  present 
election  of  a  member  to  serve  in  Parliament,  for  the 
borough  of  M.  aforesaid,  will,  on  account  of  the  ineligi- 
bility of  the  said  C.  D.  be  of  no  effect,  but  entirely  thrown 
away,  dated  this  day  of  March,  i8o8. 

J.B. 
E.F. 
G.  H.  Sfc. 


No.  XXX. 

Oo/A  to  be  taken  by  a  Voter  previous  to  pollings  ifTe- 
quired  by  any  Candidate  or  any  Voter  in  any  City  or 
Borough, 

I  Do  swear  [or  being  a  Quaker,  do  affirm]  that  my  name  t5  Geo.  % 
is  A.  B.  and  that  I  am,  [specifying  the  addition,  profes-  ^  ®** 
sion,  or  trade  of  such  person,]  and  the  place  of  my  abode 
is  at  in  the  county  of  [and 

if  it  is  a  town  consisting  of  more  streets  than  one,  speci- 
fying what  street ;]  and  that  I  have  not  before  polled 
at  this  election,  and  that  I  verily  believe  myself  to  be  of 
the  full  age  of  twenty-one  years. 

c 
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Nd.  XXXI. 


The  Oath  to  he  taken  by  Persons  appointid  tmder  the 
stat.  34  6.  d*  e.  7^.  s.  1.  to  ddminister  Oaths  t6 
Elector^. 


I  Db  iykkkt,  thdt  1  i^ill  fliithfally  ^d  iinpariiallj 

liii^ter  iti^  dkthd  of  all^gl^ftce,  supretel^cy,  ahd  abjdriition, 

add  the  dtekfdtidd  bf  fid^lit^,  diid  cleclaraiibn  or  affirma- 

ttdii  of  the  etfe^^t  of  th^  ^^id  oath  of  iibjUratiori  to  Such 

^&btik  d^  shdl  lai^fdli^  dpply  to  lii6  in  that  behalf,  in 

6f6et  to  qtikWf^  tb^dls^'l^eS  id  vbt^  at  ttiiS  election  ;  and 

tbkt  1  Vrill,  oil  Uihg  th^i-ieiiiltb  requested,  fairly  and  truly 

gi^b  to  b^^ry  ^tlcH  jpbrSbn,  o^  any  of  them,  who  shall  take 

such  '6At\\h,  6i  silb^cHhe  diiibh  declaration  of  fidelity,  and 

ita^ke  siibh  cl^ciar&tib'ii  bir  afilrtndtion  of  the  e^ect  of  the 

said  oath  df  abjtirdtlbh,  bt  either  of  them,  before  me,  a 

certificate  tnereof,  according  to  the  direction  of  an  Act  of 

Parliameht,  hiade  in  the  thirty-fourth  year  of  the  reign  of 

his  Majesty,  king  George  the  Third,  intituled,  An  Act  for 

directing  the  appointment  of  commissioners  to  administer 

certain  oaths  and  declarations,  required  by  law  to   be 

taken  and  made  by  persons  offering  to  vote  at  the  election 

of  members  to  serve  in  Parlidment :  and  that  I  will  not 

give  such  certificate  to  any  person  before  he  shall  have 

taken  such  oath  or  oaths,  or  made  or  subscribed  such 

declaration  or  declarations,  affirmation  or  affirmations,  as 

shall  be  mentioned  in  such  certificate  before  me  in  my 

presence. 

So  help  me  God. 

*T6.  xxxri. 

Form  of  a  Certificate  of  takihg  the  Oaths  before  a  Cofh^ 
missioner,  under  stat.  34.  G.  3.  c.  73.  s.  2. 

Ai  B.  [dammg  the  pen^n  takitig  the  oath]  of  [naming 
the  place  of  such  perscm's  abode>  and  bts  addition  or 
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occupation]  has  taken  the  oath  or  oaths  of  [aaming  the 
aaid  oath  or  oaths  so  administered]  before  me,  this 
day  of 

CD. 


No.  XXXIII. 

Farm  of  a  Certificate  of  Quakers  subscribing  the  Decla^ 
ration  of  Fidelity,  and  aj^Srmii^  the  Effect  of  the  Oath 
of  Abjuration  before  a  Commissioner,  under  stat.  34 
Gf.  3.  c.  73.  5.  3. 

A*  B.  [naming  the  person  subscribing  or  affirming]  of 
[naming  the  place  of  such  person's  abode,  and  his  addi- 
tion or  occupation]  has  made  and  subscribed  the  decla- 
ration <^  fidelity,  and  affirmed  the  effect  of  the  oath  of 
abjuration,  [or  if  only  one  of  those  acts  has  been  done, 
then  naming  such  one  act  only]  before  me,  this 
day  of 

CD. 


No.  XXXIV. 

The  Form  of  the  Candidate's  Oath,  to  be  taken  (if  re- 
quired) by  Stat,  9  Ann.  c.  5.  s.  5. 

I  A.  B.  do  swear,  That  I  truly,  and  bona  fide,  have  such 
an  estate  in  law  or  equity,  to  and  for  my  own  use  and 
benefit  of  or  in  lands,  tenements,  or  hereditaments  (over 
and  above  what  will  satisfy  and  clear  all  incumbrances 
diat  may  affect  the  same,)  of  the  annual  value  of  six 
hundred  pounds,  above  reprizes,  as  doth  qualify  me  to  be 
elected  and  returned  to  serve  as  a  member  for  the  coun^ 
of  according  to  the  tenor  and  true  meaning  of 

the  Act  of  Parliament  in  that  behalf ;  and  that  my  said 
kndsy  tenements,  or  hereditaments,  are  lying  or  being 

c  2 
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within  the  parish,  township,  or  precinct  of 
or  in  the  several  parishes,  townships,  or  precincts  of 

in  the  county  of  or  in.  the 

several  counties  of  [as  the  case  may  be.] 

The  like  oath  (mutatis  mutandis,)  as  to  the  value  of 
three  hundred  pounds,  to  be  taken  by  candidates  for  4 
city,  borough,  &c.  *• 


No.  XXXV. 

Oath  of  the  Members,  appointed  to  be  taken  by  SS-G.  3. 

c.  20.  8.  1. 

m 

I  A.  B.  do  swear.  That  I  truly,  and  bonajide,  have  such 
an  estate  in  law  or  equity,  and  of  such  value,  and  to  and 
for  my  own  use  and  benefit,  of  or  in  lauds,  tenements,  or 
hereditaments  (over  and  above  what  will  satisfy  and  clear 
all  incumbrances  that  may  affect  the  same,)  as  doth 
qualify  me  to  be  elected  and  returned  to  serve  as  meix^ber 
for  the  place  I  am  returned  for,  according  to  the  tenor 
and  true  meaning  of  the  Acts  of  Parliament  in  that  be- 
half; and  that  such  lands,  tenements,  or  hereditaments, 
do  lie  as  described  in  the  paper  or  account  signed  by 
me,  and  now  delivered  to  the  clerk  of  the  House  of 
Commons. 

So  help  me  God. 


No.  XXXVI. 

Account  to  be  signed  by  every  Freeholder,  by  stat.  33  G.  j. 

c.  20. 

I  A.  B.  of  am  really,  and  bonajide,  seised 

of  an  annuity  of  rent-charge,  for  my  own  use  and  benefit, 
of  the  clear  yearly  value  of  forty  shillings,  above  all  rents 
and  charges  piiyable  out  of  the  same^  wholly  issuing  out 
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•f  freehold  lands,  tenemeRts,  or  hereditaments,  belong- 
iog  to  C.  D.  of  situate^  lyings  and  being  in 

the  parish,  township,  or  place,  or  in  the  parishes^  town- 
ships, or  places  of  E.  in  the  county  of  without 
aoj  trust,  agreement,  matter,  or  thing,  to  the  contrary 
notwithstanding ;  and  I,  or  the  person  or  persons  under 
whom  I  claim,  was  or  were  seised  of  the  said  annuity  or 
rent-charge,  before  the  first  day  of  June,  one  thousand 
•even  hundred  and  sixty-three. 

No.  XXXVIl. 

l%e  Oath  to  be  taken  by  Persons  appointed  under  the  stat, 
42  G.  3.  c.  62.  5. 1 .  to  administer  Oaths  to  Electors, 

1  Do  swear.  That  I  will  faithfully  and  impartially  admi- 
nister the  oaths,  and  take  the  declarations  and  affirma- 
tions, now  required  by  law  to  be  taken  or  made  by  voters 
at  elections  for  members  to  serve  in  Parliament,  to  and 
from  such  persons  as  shall  lawfully  apply  to  me  in  that 
behalf,  in  order  to  qualify  themselves  to  vote  at  this 
election  :  And  that  I  will,  on  being  thereunto  requested, 
fahly  and  truly  give  to  every  such  person,  or  any  of 
them,  who  shall  take  such  oaths,  or  make  such  decla- 
rations or  affirmations  respectively,  or  any  of  them^ 
before  me,  a  certificate  thereof;  and  that  I  will  not  give 
such  certificate  to  any  person  before  he  shall  have  taken 
such  oath  or  oaths,  or  make  such  declaration  or  decla- 
rations,  affirmation  or  affirmations  respectively,  as  shall 
be  mentioned  in  such  certificate,  before  me,  and  in  my 
presence. 

So  help  me  God. 

No.  XXXVIII. 

Indenture  of  Return  for  a  County. 

1  HIS  indenture,  made  in  the  full  county  of  York, 
holden  at  the  castle  of  York,  in  and  for  the  said  county, 
on  Wednesday,  the  day  of  in 
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the  yeat  of  the  reign  of  oiur  Soveret^  Lord 

George  the  Third,  &e.;  and  ia  the  year  of  our  Lord 
between  A.  B.  esq.  sheriff  of  the  said  county, 
of  the  one  part ;  and  C.  D.  £.  F.  Sec,  and  many  other 
persons  of  the  county  aforesaid,  and  electors  of  knights 
to  Parliament  for  the  said  county,  of  the  other  part; 
iSritnessethf  that  proclamation  being  made  by  the  said 
sheriff,  by  virtue  of  and  according  to  a  writ  of  oar  Sove- 
reign Lord  the  King,  directed  to  the  said  sheriff,  and 
hereunto  annexed,  for  the  electing  of  two  knights,  of 
the  most  fit  and  discreet  of  the  said  county,  girt  with 
swords,  to  serve  in  a  certain  Parliament,  to  be  holden 
at  the  city  of  Westminster,  on  the  day 

of  next  ensuing :  The  said  parties  to  these 

presents,  together  with  the  major  part  of  the  electors 
for  the  county  aforesaid,  present,  in  the  full  county  of 
York,  at  the  castle  of  York  aforesaid,  on  the  day  of 
the  date  hereof,  by  virtue  of  the  said  writ,  and  accord- 
ing to  the  force  and  effect  of  divers  statutes  in  that  case 
made  and  provided,  have,  in  the  said  full  county  of 
York,  by  unanimous  assent  and  consent,  freely  and  in- 
differently elected  and  chosen,  two  knights  of  the  most 
fit  and  discreet  of  the  said  county,  girt  with  swords,  to 
"wit,  Sir  G.  S.  baronet,  and  H.  D.  of  &c.  esq.  to  be 
knights  to  the  said  Parliament,  so  to  be  holden  at  the 
day  and  place  in  that  behalf  hereinbefore  mentioned,  for 
the  commonalty  of  the  county  of  York ;  giving  and 
granting  to  the  aforesaid  knights  full  and  sufficient 
power  for  themselves  and  the  commonalty  of  the  same 
county,  to  do  and  consent  to  those  things  which,  in  the 
said  Parliament,  by  the  Common  Council  of  the  king- 
dom of  our  said  Lord  the  King  (by  the  blessing  of  God,) 
shall  happen  to  be  ordained  upon  the  affairs  in  the  said 
writ,  specified.  In  ziitness  whereof,  the  parties  to  these 
presents  have  interchangeably  put  their  bands  and  seals, 
the  day,  year^  and  place  first  above  written. 

A.B. 

CD. 

E.  F.  Ssci 
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No.  xx;xix. 

37lf  Writ  for  the  County  Palatine  of  Lancaster^  upon  its 
reium  by  the  Sheriff'  to  the  Chancellor  of  fhe  Covanl^y 
Palatine,  is  thus  indorsed  by  liim,  * 

*'  The  answer  of  the  right  honorable  S.  P.  chancellor 
of  the  county  palatine  of  L.  to  this  writ.'* 

fiY  virtue  of  this  writ  to  me  directed  and  delivered,  by 
another  writ  under  the  county  palatine  of  L.  within 
mentioned,  and  directed  to  the  sheriff  of  the  said  county, 
I  commanded  the  said  sheriff,  as  within  I  am  commanded, 
which  said  sheriff,  to  wit,  R.  L.  esq.  in  answer  to  the  said 
writ  saith,  that  the  execution  of  the  said  writ  appears  in 
certain  indentures  hereunto  annexed. 

By  the  same  Chancellor. 

No.  XL. 

Indenture  of  Election  or  the  retur»  of  one  Ciii;ienfor  the 

City  of  W^fni^ster. 

This  indenture,  made  in  the  liberty  of  W.  in  the  county 
of  M.  the  day  of  in  the 

year  of  the  reign,  &c. ;  between  Sir  C.  A.  knight,  and  Sir 
M.  B.  knight,  sheriff  of  the  county  of  M.  aforesaid,  of  the 
one  part ;  and  J.  C.  esq.  bailiff  of  the  liberty  of  the  dean 
and  chapter  of  the  collegiate  church  of  St.  Petei-'s,  W.  in 
the  county  aforesaid,  [Sir  J.  C.  baronet.  Sir  R.  G.  baronet. 
Sir  C.  D.  knight  of  the  most  honorable  order  of  the  bath, 
the  Honorable  W.L.G.S.F.R.  baronet,  the  Right  Ho- 
norable F.  H .  commonly  called  Lord  Viscount  D.E.F.  an^ 

*  The  writs  for  the  cioqoe  ports,  are  indorsed  to  the  Mune  effect,  by  th« 
officers  to  whom  they  are  directed  in  the  first  instance,  and  who  ultimately 
rcmm  tbem  with  the  ladentare  into  the  crown  office. 
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N.H.  esqrs.y  F.F.  esq..  Sir  W.J.  baronet,  C.B.  esq.  I.G. 
esq.  and  many  other  citizens,  burgesses,  and  inhabitants 
of  the  city,  town  and  borough  of  W.]  of  the  other  part, 
witnesseth,  that  by  virtue  of  a  certain  precept  directed^ 
from  the  said  sheriff  to  the  bailiff,  and  sewed  to  this  in- 
denture, proclamation  of  the  premises  in  said  precept  first 
mentioned^  and  of  the  day  and  place,  as  in  the  said  pre- 
cept is  directed  first  being  made,  the  citizens  who  were 
present  at  the  said  proclamation,  have  freely  and  indif- 
ferently, according  to  the  form  of  the  statute  in  that  case 
made  and  provided,  and  according  to  the  tenor  and  effect 
of  the  aforesaid  precept,  and  of  the  writ  in  the  said  pre- 
cept recited,  chosen  one  citizen  of  the  most  discreet  and 
sufficient  of  the  city  and  liberty  aforesaid,  that  is  to  say 
the  Honorable  E.  C.  esq.  to  which  said  E.  C.  so  elected, 
the  aforesaid  citizens  have  given  and  granted  fiill  and 
sufiicient  power  for  themselves  and  the  commonalty  of  the 
city,  town,  borough,  and  liberty  aforesaid,  to  do  and  con- 
sent to  those  things,,  which  at  the  said  Parliament  by  the 
Common  Council  of  ihesaid  kingdom,  with  God's  assist- 
ance, shall  happen  to  be  ordained  upon  the  affairs  in  the 
said  precept  specified,  according  to  the  form  and  effect 
of  the  said  precept.   In  witness  whereof,  as  well  the  said 
sheriff  as  the  aforesaid  bailiff,  [citizens,  burgesses,  and  in- 
nabitants]  of  the  city,  town,  borough,  and  liberty  afore- 
said, to  these  indentures  their  seals  have  interchangeably 
put,  the  day  and  the  yearfirst[above  mentioned.  * 

C.  J. 
M,  B. 
J.C. 
J.  C.  S^c, 

*  Tn  some  places  the  indeDture  of  retara  to  the  precept  has  usually  been 
between  the  sheriff  and  the  retaruing  officer)  in  others  it  has  been  usual  for 
tome  of  the  electors  also,  to  join  as  in  that  above;  where  no  electors  join, 
those  parts  of  the  above  form  which  are  witbiu  brackets  should  be  omitted. 
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Anno  25*  Geo.  III.  Cap.  84.  Sect.  10, 11. 

jIn  Act  to  limit  the  Duration  of  Polls  and  Scrutinies,  and 
for  making  other  Regulations  touching  the  Election  of 
Members  to  serve  in  Parliament  for  Places  within 
England  and  Wales,  and  for  Berwick-upon-Tweed ; 
and  also  for  removing  Difficulties  which  may  arise  for 
want  of  Returns  being  made  of  Members  to  serve  in 
Parliament. 

SECT.  X. 

And  whereas  an  act  was  passed  in  the  tenth  year  of 
his  present  majesty's  reign,  intituled,  An  Act  to  regulate 
the  Trials  of  controverted  Elections,  or  returns  of  Member^ 
to  serve  in  Parliament ;  and  another  act  was  passed  in  the 
eleventh  year  of  Ills  said  majesty's  reign,  for  explaining 
and  amending  the  said  former  act:  and  whereas  no 
provision  is  made  therein  for  the  hearing  and  determin- 
ing any  petition,  unless  the  same  shall  complain  of  an 
undue  election  or  return  of  members  to  serve  in  parlia- 
ment ;  be  it  therefore,  enacted,  That,  from  and  after  the 
first  day  of  August,  one  thousand  seven  hundred  and  i«t  y\ugu»t, 

.  1786 

eighty-five,  if  upon  any  writ  or  writs  to  be  issued  for  the  *" 

election  of  any  member  or  members  to  serve  in  parlia- 
ment, no  return  shall  be  made  to  the  same  on  or  before 
the  day  on  which  such  writ  is  made  returnable ;  or  if  a 
writ  shall  have  been  issued  during  any  session  or  proro- 
gation of  parliament,  and  no  return  shall  be  made  to 
the  same  within  ffty-lwo  days  after  the  day  on  which 
such  writ  bears  date;  or  if  the  return  made  in  either  of 
such  cases  shall  not  be  a  return  of  a  member  or  mem- 
bers, according  to  the  requisition  thereof,  but  contain 
special  matters  only  concerning  such  election ;  it  shall 
and  may  be  lawful  for  any  person  or  persons,  having 
had,  or  claiming  to  have  had  a  right  to  vote  at  such  elec- 
tion, or  claiming  to  hcive  had  a  right  to  be  returned  as 
fluly  elected  thereat,  who  shall  think  himself  or  them- 
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selves  aggrieved,  to  petition  the  House  of  CommoDs 
concerning  the  same;  and  upon  such  petition  being 
presented,  a  day  and  hour  shall  be  appointed  for  taking 
the  same  into  consideration,  and  notice  thereof  in 
writing  shall  be  forthwith  given  by  the  Speaker  to  the 
petitioners,  and  to  the  returning  officer  or  officers  by 
whom  such  return  ought  to  have  •  been  made,  or  shall 
have  been  made,  accompanied  with  an  order  to  him  or 
them  to  attend  the  house  at  the  time  apointed,  by  him- 
self or  themselves,  his  or  their  counsel  or  ag.ents ;  and  a 
select  committee  shall  be  appointed,  according  to  the 
directions  of  the  said  two  recited  acts,  for  regulating  the 
trial  of  controverted  elections  :  which  com^nittee  shaU 
try  and  determine  whether  any,  and  which  of  tlie  person 
or  persons  named  in  such  petition  ought  to  have  been 
returned,  or  whether  a  new  writ  ought  to  issue :  which 
determination  shall  be  final  to  all  intents  and  purposes ; 
and  the  house  being  informed  thereof  by  the  chairman 
of  the  said  select  committee,  shall  order  the  same  to  be 
entered  in  their  journals,  and  give  the  necessary  direc- 
tions for  ordering  a  return  to  be  made,  or  for  altering 
the  return  if  made,  or  for  the  issuing  a  new  writ  for  a 
new  election,  or  for  carrying  the  said  determination  into 
execution,  as  the  case  may  require. 

XL  And  be  it  further  enacted.  That  all  and  every  the 
rules,  regulations,  authorities,  and  powers,  given  or  pre- 
scribed by  either  of  the  said  recited  acts  for  regulating 
the  trial  of  controverted  elections,  with  respect  to  select 
committees  to  be  appointed  by  virtue  of  the  said  acts,  or 
either  of  them,  shall  be  in  full  force  and  effect  with 
respect  to  select  committees  to  be  appointed  by  virtue 
of  this  present  act^  in  as  full  and  ample  manner  as  if 
the  same  were  herein  repeated  and  particularly  and  spe- 
cially enacted  concerning  the  eame. 
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No.  XLir. 

The  Counties^  CkieSf  and  Boroughs,  which  were  sum- 
moued  to  send  Members  in  the  2$d  and  in  the  ijfk 
and  26th  of  Edw.  L 

d.  discontinoed.^*^  and  r.  discontinQed  and  restored. 


Counties. 
Bedford 

Cities  and  Boroughs, 
Bedford 

Berks 
Backs 

Reading 
Wallingford 

Cambridge 
Cornwall 

Cambridge 

Ely 

Donheved 

Bodmin 

Helston 

Liskaratt 

Tregony,  d.  and  r. 
Truro 

Cumberland 

Carlisle 

Cockermouth  d.  andr. 

Devon 

Egremond,  d. 

Barnstaple 

Dartmouth 

Exeter 

Plymton 
Tavistock 

Totness 

Ashperton,  d, 
Torriton,  d. 

Sutton,  d. 

Derbj 
Dorset 

Derby 

Bridport 

Dorchesttr 

Sliv 
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Cotmties. 

Cities  and  Boroughs. 

Dorset 

Blandford,  d. 

• 

Wareham,  d. 

Lyme 

Shaftsbury 

Essex 

Colchester 

Gloucester 

Bristol 

Gloucester 

Hereford 

Hereford^  d,  and  r. 

Leominster 

Weobly,  d.  and  r. 

Ledbury,  d. 

Hertford 

Hertford,  d.  and  r. 

St.  Albans,  d.  and  r. 

Huntingdon 

Huntingdon 

Lancaster 

Lancaster 

Liverpool,  d.  and  r. 

Preston,  d.  and  r. 

Wigan,  d.  and  r. 

London 

Lincoln 

Grimsby 

. 

Lincoln 

Stamford 

Kent 

Canterbury 

Rochester 

Tunbridge,  d. 

Leicester 

Leicester 

Middlesex 

Norfolk 

Norfolk 

Norwich 

Great  Yarmouth,  d.  and  r. 

Northampton 

Northampton 

Northumberland 

Newcastle 

Bamburg,  d. 

Canebrig,  d. 

Nottingham 

Nottingham 

Oxon 

Oxford 

Rutland 
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Countieu 
Salop 

Somerset 

Cities  and  Boroughs. 
Salop 

Bridgnorth 

Bath 

Bridgwater 
Taunton 

WeUs 

Axebruggy  df. 
Milborne  Port^  r.  and  d. 

Southampton 

Ivelchester,  d.  and  r. 
Alton^  d.  and  r. 
Alresford,  d. 

• 

Basingstokei  d. 
Andover,  d.  and  r. 
Newport,  d,  and  r, 
Overton 

Portsmouth 

Southampton 
Winchester 

Stafford 

Stafford 

Suffolk 

Dunwich 

Ipswich 
Orford,  d.  and  r. 

Surrey 

Bletchingley 
GuUford 

Riegate 
Southwark 

Sussex 

Arundell 

Bramber 

Chichester 

Horsham 

Lewes 

Shorham 

Sussex 

Seafordy  d.  and  r. 

Warwick 

Steyning,  d.  and  r. 
Warwick 

wau 

Coventry 
Bcdwin 

XlT 


ComOitt. 

Wiita 


Westmorelaod 
Worcester 


Cities  and  Soroughi. 
Bntdfotd,  d. 
Calne 

ChippiDgham 
Cricklade 
Devizes 
Dunton 
Ludgershall 
Marlborough 
New  Sarum 
Old  Saram 
Wilton 
Appleby 
Droitwich 
Evesham,  d,  and  r. 
Woicester 
Brem,  d, 
]>uddelegh  d, 
Kidderminster,  d. 
Pershore,  d. 
Beverley,  d.  and  r. 
Hadon,  d.  and  r. 
Maltun,  d.  and  r. 
Pontefract,  d.  and  r. 
Rippon,  d.  and  r. 
Scarborough 
Thirsk,  d.  attd  r. 
York 
Alverton 
Jarvall,  </. 
Fickeriog,  d. 
Tyckull,  d. 


No.  XLIII. 

f%e  Counties,  Citiet  and  Borought,  which  Havt  been  re- 
itored  and  created  from  the  time  ofHeu,  8,  imluiive. 

ReMtored.  Membtfi,    Created,  Men^erl. 

H.  8.  Oitfati  3     Anglesey,  Co. 

Beaumaris 

Brecknock,  Co. 

Brecknock  Town 

Cardigan,  Co. 

Cardigan,  Town 

Carmarthen,  Co. 

Carmarthen,  Town 

Carnarvon,  Co. 

Carnarvon,  Town 

Denbigh,  Co. 

Denbigh,  Town 

Flint,  Co. 

Eini,  Town 

Glamorgan,  Co. 

Cardiff 

Merioneth,  Co. 

Montgomery,  Co. 

Montgomery,  Town 

Pembroke,  Co. 

Pembroke,  Town 

Haverfordwest 

Radnor,  Co. 

New  Radnor 

'Monmouth,  Co.  2 

Monmouth,  Town  i 

Cbester,  Co.  a 

Chester,  City  2 

Berwick  on  Tweed  2 

Restored,        a  Created,    33 
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Restored. 

Members. 

Created.  ,           Members. 

1  £.  6.  Lancaster 

2 

1  £.  6.  Thetford 

2 

Preston 

2 

Peterborough 

.2 

Wigan 

2 

Brackley 

2 

Liverpool 

2 

Boston 

2 

6  £.  6.  St.  Alban's 

2 

6  £.  6.  Saltash 

2 

Petersfield 

2 

Camelford 

2 

Litchfield 

2 

Westlow 

2 

Heydon 

2 

Gram  pound 

2 

Thirsk 

2 

Bossiney 

2 

Kipon 

2 

Michell 

Newport 

Maidstone 

Westminster 

Penryn 

2 
2 
2 
2 
2 

Restored, 

20 

Created, 

28 

1  JIfar.Droitwich 

2 

1  Mar.  Aylesbury 

2 

Woodstock 

2 

Morpeth 
Banbury 
Knaresborough 
Borough  bridge 

2 

1 
2 
2 

• 

2  4r  3    Higham  Ferrers 

1 

• 

P.^ilf.Abingdon 
St.  Ives 
Aldborough 
Castle-Rising 

1 

2 
2 
2 

Restored, 

4 

Created, 

17 

1  EHz.  Tregony 

2 

1  Eliz.  Newton 

2 

5  Eliz.  Beverley 

2 

Clitheroe 

2 

13  Eliz.  East  Retford 

2 

Minehead 

2 

27  Eliz.  Yarmouth 

2 

1  Eliz.  Sudbury 

2 

Newport 

2 

St.  Germains 

2 

APPENDIX. 

tU$tored.               Members. 

Created.            Members. 

27  El.  Andover               2 

X  Eliz.  St.  Maws             2 

Stockbridge           2. 

Tamworth            2 

Eastloe                 2 

Fowey                  2 

Cirencester           2 

Queenborough      2 

Christ-church        2 

Alboro'  (Suff.)      2 

Eye                      2 

Corfe-Castle         2 

• 

Killington  2 
Buralston  2 
Bishop's  Castle  2 
Newton  (I.  W.)    2 

• 

Lymington  2 
Whitchurch  2 
Haslemere            2 

Richmond            2 

Restored,      12 

Created,      48 

S  Ja.  1 .  Harwich              2 

1  Ja.i 

I.  Cambridge (Un.)  2 

3  Jin.  1.  Evesham              2 

Oxford  (Un.)       2 

18  J.  1.  Uchester               2 

Bewdley               1 

19  J.  1.  Pootefract            2 

Tewkesbury          2 

21  X 1.  Amershaoi            2 

13  J. 

I.  Tiverton               2 

Wendover            2 

iSJ. 

1.  St.  Edm.  Bury     2 

Marlow                 2 

Hertford              2 

Restored,      16 

Created,      1 1 

3  k  4  Weobley                2 

Ch.y 

.  None 

CA.  1 .  Milborne  Port        2 

xlix. 


Rettored.  J 

1  E.  6.  Lancaster 
PreBtott 
Wigan 
LiTcrpooI 
6£.6.St.  Alban's 
PetcBfield 
Litchfield 
Heydoa 
Thirsk 
KipoD 


Ratored, 


1  ATar.Droitwich 
Woodstock 


Restored, 

1  EUz.  Tregony 
5  Elii.  Beverley 
13  EUz.  East  Retford 
37  EUz-  Yarmouth 
Newport 


I 
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Restored.                 Members. 

15  C.  1.  Seaford                2 

16  C.  1.  Cockermouth      2 

Oakhampton        2 
Honiton               2 
Ash  burton            2 
Northallerton       2 
Malton                2 

Created.         Members. 

JRes/ore(2> 

18 

Ch.  2.  None. 

25 
29 

C.  2.  Durham  Co.           2 

Durham  City          2 

C.2.Newark-on-Trent  2 

Created^ 


Restored. 

Henry  8  -  -  - 

Edward  6  -  -  - 

Mary     -  -  -  - 

Elizabeth  -  -  - 

James  1  -  -  - 

Charles  1  -  -  - 


2 
20 

4 
12 

16 

18 


Total  restored^    72 


Created. 

Henry  8     ~    -  - 

Edward  6    -    -  - 

Mary    •  -     -    -  - 

Elizabeth    -    -  - 

James  1       •    .  - 

Charles  2    -    -  - 

Total  created, 


33 
28 

48 

22 

6 


154 
72 


Total  restored  and  created  in  the  above  reigns;     226 
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No.  XLIV. 

MORRIS  V.  SIR  F.  BURDETT. 

jTHIS  was  an  action  brought  against  defendant  to  re-  i  Campb. 
cover  from  him  a  portion  of  the  ex[)ences  incurred  by  ^is.'     ^' 
the  plaintiff,  as  returning  officer,  at  the  general  election  ^^  '*  j^?''^ 
preceding.     The  case  came  on  for  trial  before  Lord  (except  at 
Ellenborough,  at  the  sittings  Hilary  Term,  48  G.  3,  S^onOtow 
under  the  following  facts.*  for  erection 

of  booths, 
unless  be 

The  election  took  place  in  May,  1807.  when  five  can-  undertakes 
didates  were  propesed,  viz.  Right  Hon.  Lord  Cochrane, 
Right  Hon.  R.  B.  Sheridan,  Sir  Francis  Burdett,  bart. 
the  defendant,  John  Elliott,  esq.  and  James  Paul,  esq. 
This  last  gentleman,  however,  withdrew  early  iu  the  con- 
test, and  paid  his  share  of  the  expences  then  incurred. 

The  defendant  was  afterwards  called  upon  for  a  fourth 
part  of  the  sum  which  remained  to  be  divided  between 
himself  and  the  other  three  candidates ;  but  refused  to 

*  The  following  were  the  principal  items  in  the  particular  of  the  plain- 
tiff's demand,  to  which  the  defendant  was  required  to  contribute  : 

£.    8.  i» 

Six  under  bailiffs  to  attend  proclamation  of  election     -        -  6    6    0 

High  constable's  attendance       -        -        -        -        -        -  11]6 

Cryer,  for  proclamation  and  horse-bire        -        -        -        -  5  15    6 

94  poll-clerks,  at  21s.  and  5f.  each     .....  468    0    0 

24  staff-men,  at  7t,  6d,  and  2s.  6d.  each   .        -        •        -  180    0    0 

Table  for  high-bailiff,  deputj,  £(c.     .        .        .        .        «  120    0    0 

Two  commissioners  for  administering  the  oaths  of  allegiance, 

&c.  at  21s.  and  5s.        • 39    00 

Bill  for  erecting  hustings,  and  surveyor's  fee  for  valuing  same  55i3  10  10 
Bond  of  indemnity  to  churcli^wardens  of  St.  Faxtfs,  CoooiN 

garden,  and  incidental  damages       -        -        -        •        -4000 

Printer's  bill  for  tickets,  &c 14    3    6 


The  sum  total  amounttd  to   •      £.1,4^    7    4 
d   3 
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pay  any  part  of  it^  on  the  principle  that  a  member  of 
parliament  should  be  elected  free  from  all  expence. 

It  was  admitted  or  proved,  in  the  course  of  the  trial, 
that  the  charges  were  exactly  such  as  had  been  made  on 
similar  occasions,  as  far  back  as  could  be  remembered ; 
that  the  sums  mentioned  in  the  particular  had  been  dis- 
bursed by  the  plaintiff;  that  the  defendant  was  confined 
to  his  bed  by  illness  during  the  whole  election ;  that 
before  the  poll  began,  a  Mr.  Percys  on  the  part  of  a 
cAnmittee  of  electors  in  the  interest  of  the  defendant, 
'  informed  the  plaintiff,  that  no  part  of  the  expence  of 
the  election  would  be  defrayed  by  the  defendant,  or  his 
friends,*  but  required  him  to  supply  them  with  tickets 
for  the  hustings;  that  the  inspectprs  and  poll-clerks 
acting  in  the  interest  of  the  defendant,  had  the  same  ac- 
commodation and  privileges  during  the  election  as  those 
of  the  other  candidates ;  that  a  requisition  was  made  by 
Lord  Cochrane  for  administering  the  prescribed  oaths  to 
Roman  Catholics,  upon  which  commissioners  were  ap- 
pointed for  that  purpose ;  that  the  defendant,  upon  the 
meeting  of  parliament,  took  bis  seat  in  the  house  of 
commons ;  and  that  the  office  of  high  baili^  was  pur- 
chased for  a  considerable  sum  of  money  by  the  plaintiff. 

On  the  part  of  the  plaintiff  it  was  contended,  that,  under 
these  circumstances,  the  plaintiff  was  entitled  to  recover 

*  Mr.  Percy f  at  the  same  time,  delivered  to  the  plaintiff,  as  his  aatbority, 
for  this  applicatiou,  a  minute  of  a  resolution  of  the  committer,  of  which 
the  following  is  a  copy : 

"  At  a  meeting  of  the  committee  of  electors  of  Wtstmiruter,  friends  of 
Sir  Francis  Burdett,  hart,  held  at  the  Britannia  Coffee-houte,  Cavent-gardin* 
ou  Wednesday,  the  5th  day  of  May,  1807, 

Mr.  Francis  Place,  in  the  chair, 
**  Resolved, 
«*  That  Mr.  Percy  do  wait  npon  the  h»gh  bailiff,  to  request  the  necessary 
tickets  for  the  hustings,  and  that  Mr,  Percy  do  likewise  officially  appoint 
the  inspectors  and  cbeck-^Ierks. 

«  JVo^icii  PUce." 
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to  the  full  extent  of  his  demand,  his  case  being  argued  to 
the  following  effect.  From  the  antiquity  and  notoriety  of 
the  different  charges,  a  promise  might  be  inferred  on  the 
part  of  every  candidate  to  submit  to  them.  The  present 
defendant  might  not  have  personally  interfered  pehding 
the  election ;  but  by  subsequently  taking  his  seat  in  the 
house  of  commons,  he  had  acceded  to  the  character  of  a 
candidate,  and  adopted  the  acts  of  his  committee.  The 
items  in  themselves  could  not  be  considered  as  unreason- 
able. Without  the  attendance  of  the  staff-men  and  con- 
stables, it  was  impossible  that  the  peace  of  the  metro- 
polis should  be  preserved  during  the  tumult  of  the 
election ;  and  the  whole  of  the  clerks  charged  for  were 
indispensably  necessary  to  the  taking  of  the  poll.  The 
hustings,  if  not  equally  necessary,  at  least  contributed 
greatly  to  the  convenience  of  the  candidates  as  well  as 
of  the  electors,  and  the  tickets  of  admission  to  them  had 
been  expressly  required  by  the  defendant's  agent,  which 
likewise  rendered  him  liable  for  a  share  of  the  printer's 
bill.  The  bond  of  indemnity  to  the  church-wardens  of 
the  parish  of  St.  Paul,  Covent  Garden,  had  always  been 
required  by  them,  before  they  would  grant  permission 
to  erect  the  hustings  in  the  usual  place,  near  the  church* 
As  to  the  charge  for  commissioners  to  administer  oaths 
to  catholics,  there  could  be  no  sort  of  doubt,  it  being 
enacted  by  stat.  34  6. 3.  c.  73,  that  such  commissioners 
shall  be  provided,  upon  the  requisition  of  any  one  of  the 
candidates,  and  that  the  expence  shall  be  defrayed  by  all 
the  candidates,  in  equal  proportions. 

On  the  other  side,  it  was  maintained  that  there  had 
been  no  assent  on  the  part  of  the  defendant,  either  ex- 
press or  implied,  to  be  answerable  for  any  part  of  these 
expences.  Particular  items  he  did  not  object  to,  deny- 
ing his  liability  altogether.  The  defendant  had  himself 
been  too  ill  during  the  whole  of  the  election  to  know 
what  was  going  forward ;  nor  could  he  be  conceived  to 
have  acceded  to  the  acts  of  his  cojutnittee  by  taking  bis 
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seat  in  the  house  of  commoosy  which  he  was  bound,  and 
might  have  been  compelled  to  do,  after  being  legally 
returned  as  one  of  the  representatives  of  the  people  in 
parliament.^  The  higfa-bailiff  had  received  an  express 
warning  that  he  was  to  expect  no  contribution  towards 
the  expence  of  the  election  from  Sir  Francis  Burdett  or 
his  friends ;  and  thus  was  the  idea  of  an  implied  under- 
taking  completely  negatived.  The  statute  concerning 
the  catholic  oaths  seemed  to  apply  only  to  county  elec- 
tions; but  even  supposing  the  candidates  were  liable 
upon  this  scorci  the  defendant  could  not  be  considered 
as  a  candidate  wiliiin  the  meaning  of  the  legislature,  as 
his  being  proposed  was  entirely  without  his  knowledge 
or  consent;  and  this  burthen  might  as  well  be  thrown 
upon  any  obscure  individual,  started  by  some  elector 
against  his  wiU,  for  the  mere  purpose  of  harassing  and 
oppressing  him. 

Lord  Elknborough  summed  up  to  the  jury  as  follows : 

^'  A  candidate  at  an  election  for  members  of  parliament 
is  liable  to  no  expence  except  such  as  the  statute  law  casts 
upon  him,  or  be  takes  upon  himself  by  his  express  or  im- 
plied consent.  A  great  number  of  these  items  may  there- 
fore be  entirely  laid  out  of  consideration,  as  arising  from 
acts  which  the  plaintiff  was  bound  to  do  by  reason  of  his 
office,  or  as  of  such  a  nature  that  no  promise  to  contribute 
to  them  can  possibly  be  inferred.  To  proclaim  the  elec- 
tion is  a  duty  which  the  law  imposes  upon  the  high-bailiff 
and  there  is  the  less  pretence  for  charging  the  candidates 
with  it,  as  they  had  not  then  been  nominated.  It  does  not 
seem  necessary  that  he  should  have  been  attended  on  this 
occasion  with  six  under-bailiffs,  the  crier  on  horseback, 
&c.  but  if  it  was,  he  must  consider  the  consequent  ex- 
pence  a  burthen  he  took  upon  himself  along  with  his 
office,  which  must  be  a  lucrative  one,  from  jt^e  terms  on 
which  it  was  purchased.  So  the  law  requires  him  to  do 
whatever  is  necessary  to  making  the  return;  and  if  the 
election  cannot  take  place  without  the  attendance  of  f^ 

3 


APPENDI3^.  It 

many  staff-men  and  poll  clerks^he  alone  must  retain  and 
pay  them.  The  charges  of  the  high-bailiff's  table,  how- 
ever long  established,  cannot  be  sustained,  and  is  with* 
out  any  colour  of  j  ustice.  For  a  share  of  the  expenee  in- 
curred in  administering  the  oaths  to  the  Roman  Catholic 
electors,  the  defendant  appears  to  be  liable,  if  he  shall  be 
considered  as  having  acceded  to  the  character  of  a  can- 
didate. But  the  statute,  while  it  casts  this  burthen  upon 
the  candidates,  regulates  the  amount  of  the  compensation 
to  be  given  to  the  commissioners,  and  enacts,  that  the  re- 
turning officer  shall  provide  commissioners,  at  a  sum  ttbt 
exceeding  one  guinea  per  datfj  for  admiiustering  such 
oaihi.  Therefore  this  item  must  be  reduced  to  that 
amount. 

(He  then  addressed  himself  to  the  consideration  of  the 
defendant's  liability  for  the  expense  of  the  hustings; 
Upon  which  his  lordship  thus  laid  down  the  law,)  ''The 
defendant's  liability  as  to  the  hustings,  will  depend  upoa 
whether  he  has  in  any  manner  undertaken  to  defray  a 
part  of  the  expenee  of  erecting  them.  In  county  elec- 
tions, the  sheriff  is  required  to  erect  hustings,  to  be  paid 
for  by  the  candidates ;  but  this  act  does  not  extend  to 
cities  or  boroughs;  and  the  returning  officer  here  might 
have  taken  the  poll  either  in  the  Guildhall  Westminster^ 
or  in  the  open  air.  Still,  however,  the  candidates  may 
make  themselves  liable  for  the  expenee  of  the  huntings  : 
and  if  Percy  had  authority  from  the  defendant  to  demand 
tickets,  I  think  the  defendant  is  liable  in  this  instancy. 
If  Percy  had  no  such  authority,  then  it  must  be  consider- 
ed whether  a  promise  may  be  inferred  from  the  defend- 
ant's silence  upon  the  subject,  and  his  agents  having  con« 
fltantly  made  use  of  the  hustings.  If  it  is  to  be  taken  that 
Percy  had  no  authority  from  the  defendant  to  bespeak 
the  tickets,  then  he  cannot  be  looked  upon  as  the  defend- 
ant's agent  to  warn  the  plaintiff  that  no  part  of  the  ex* 
pence  of  the  election  would  be  defrayed  by  him ;  the 
protest  was  idle,  and  no  notice  of  the  kind  supposed  was 
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ever  given.  In  that  case  the  circamstance  of  the  defend* 
ant's  agent  having  used  the  hustings  seems  entitled  to 
some  wieight;  for  though  a  candidate  at  such  an  electioa 
may  remain  withoutside  the  hustings,  and  require  the 
peace  to  be  kept,  yet  if  he  uses  the  hustings  for  the  ac- 
commodation for  himself  or  his  agents,  he  must  be  pre- 
sumed to  promise  to  pay  a  part  pf  the  expence  of  erect- 
ing them;  he  must  take  the  burthen  with  the  benefit. 

**  With  the  bond  of  indemnity,  I  think  the  defendant 
can  have  nothing  to  do,  as  there  was  no  occasion  to  hold 
the  election  where  there  was  danger  to  the  church  of  Su 
Paul,  Ccfoent  Garden^  but  if  he  acceded  to  the  charficter 
of  a  candidate,  then  he  was  liable  for  his  share  of  the 
printer's  bill,  which  is  stated  to  be  for  printing  tickets  of 
admission  to  the  hustings,  and  the  forms  of  certificates  re- 
quired by  the  act  of  parliament  concerning  the  adminis* 
tering  of  the  oaths  to  Roman  Catholics."  Whether  the 
defendant  had  taken  upon  himself  the  character  of  a  can- 
didate, and  adopted  the  acts  of  his  committee,  his  lord* 
ship  left  as  a  question  of  fact  with  the  jury. 

The  jury  found  a  verdict  for  the  plaintiff,  with 
£117.  85.  2d.  damages,  being  one-fifth  of  the  charges 
for  hustings  and  special  commissioners,  and  a  small  por- 
tion of  the  printer's  bill. 

In  the  following  term,  Clifford  moved  for  a  rule  to  shew 
cause  why  this  verdict  should  not  be  set  aside;  contend- 
ing that  a  candidate,  at  an  election  of  members  of  parlia- 
ment, cannot  be  liable  for  any  part  of  the  expences,  ex- 
cept by  positive  statute;  that  an  ofiicer  charged  with  the 
execution  of  a  writ,  cannot  legally  take  any  thing  for  exe- 
cuting it ;  that  even  an  express  promise  to  a  returning 
officer  to  pay  him  part  of  the  expences  of  the  election 
would  be  void ;  that  all  those  things,  in  respect  of  which 
the  charge  was  here  made  upon  the  defendant,  had  been 
dotie  by  the  plaintiff  in  the  execution  of  his  duty ;  that 
it  was  for  him  alone  to  fix  the  place  of  election,  at  which 
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the  candidates  and  electors  were  bound  to  attend  :  that 
if  he  chose  to  erect  booths  or  hustings  for  conducting 
the  election  with  more  convenience,  he  could  not  throw 
the  expence  upon  the  candidates ;  and  that  the  act  ren- 
dering the  candidates  at  county  elections  liable  for  the 
hustings,  when  erected  at  their  request,  shewed  there 
could  be  no  such  liability  at  common  law. 

The  court,  however,  (after  hearing  the  whole  of  the 
chief  justice's  charge  to  the  jury  read  from  the  note  of  a 
short-hand  writer,)  were  of  opinion  that  his  lordship's 
direction  was  right ;  that  the  items  for  which  the  de- 
fendant was  charged,  had  nothing  to  do  with  the  execu* 
tion  of  the  writ  for  the  election  of  members  of  parlia« 
ment ;  that  the  hustings  were  to  be  considered  as  any 
other  building  in  the  neighbourhood  of  the  place  of 
election,  of  which  the  defendant  had  availed  himself; 
that  if  his  agents  had  demanded  tickets  for  the  hustings, 
and  he  had  sanctioned  their  acts  (points  left  to  the  jury,)  he 
must  take  a  part  of  the  burthen  along  with  the  conve* 
nience;  and  that  the  whole  case  had  been  properly  put 
upon  the  ground  of  the  defendant's  adopting  the  character 
of  a  candidate^  and  thereby  assenting  to  what  had  been 
done  by  his  committee. 

Clifford  therefore  took  nothing  by  his  motion. 


No.  XLV. 

WATHEN  V.  SIR  E.  B.  SANDYS,  AND  LORD 

BERKELEY. 

A  CASE  of  a  similar  nature  to  the  last,  was  shortly 
afterwards  tried  before  Lawrence  J.  on  the  Oa[/brJ circuit, 
which  though  it  respected  a  county  election,  yet,  as  it  did 
not  proceed  upon  the  statute,  was  decided  upon  the  same 
principles  which  governed  the  decision  just  mentioned. 
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Gloucester        The  actioD  alluded  to  was  brought  by  Mr.  fVathen,  late 
18U. "''      sheriff  of  Gloucestershire^  agaiast  Sir  Edward  B,  Sandys, 
s  Camp.  N.  and  Lord  Berkeley,  to  recover  the  expences  he  had  incur- 
red at  the  election  of  a  member  of  parliament  to  repre- 
sent that  county,  in  May,  1810,  when  the  two  defendants 
were  candidates,  and  Lord  Berkeley  was  returned. 

The  plaintiff's  demand  was  composed  of  the  following 
items : 

SHERIFFS  OFFICE. 

£•    5.  d.     £•    5.    <f. 

Advertisements  -  -  -      3     3    0 

Indentures      -  -  -  -220 

Stamps   -        -  -  -  -3100 

Under-sheriff  -  -  -    21     o    o 

County  clerk  -  -  -  -660 

Bailiff  -  -  -  -220 

Hall-keeper     -  -  -  -       110 

Filing  writ      -  -  -  -110 


40     5     o 


ASSESSOR. 

Mr. ,  retainer  and  clerk         660 

Mr. 's  fee      -        -        -  315    o    o 

His  clerk  -  -  -  -2100 
Agent's  fees  -  -  -  -15150 
Attendances,  letters,  &c.  -        -     10  10    o 


368  II 


BOOTHS. 

Erecting  booths,  (sum  recovered 
against  the  sheriff  by  the  builder)  825     5     o 

Painting  lists  of  hundreds         -       1116 

Printing  ditto  parishes     -        -       1   11     6 

Constables  guarding  booths      -      440 


Carryforward  -    832  12    o    408  16  o 
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£•    s.    d.   £.    8*    d. 

Brought  forward    -  832  12    o  408  16    o^ 
Three  surveyors      -        -        -2100 
Printing  poll-books  -        -1150 

Printing  oaths  -        -        -110 

Rent  of  ground       -        -        -    30    o    o 


Fifteen  poll-clerks  and  coach-hire 

and  expences  from  town,  Sec*  173    50 
Agent's  fees,  procuring  same    -     15  15    o 


895  18 


189 


1,493  U    o 


Sir  £.  B.  Sandys  pleaded  the  general  issue,  and  lord 
Berkeley  suffered  judgment  by  default. 

A  considerable  portion  of  the  plaintiff^s  demand  con*- 
siflted  in  a  charge  for  erecting  booths.  It  was  sworn  that 
Lord  Berkeley  and  his  agents  first  requested  the  sheriff 
10  erect  hustings,  and  to  take  some  other  preparatory 
steps ;  that  the  sheriff  gave  directions  for  so  doing ;  that 
some  days  before  the  election  began,  Sir  E.  B.  Sandys 
concurred  in  every  thing  that  had  been  done ;  and  that 
both  candidates  promised  to  contribute  to  the  expence 
of  these  preparations.  Hustings  were  accordingly 
erected,  and  other  expences  were  incurred.* 

On  the  morning  fixed  for  the  election.  Sir  E.  B.  Sandys 
declined,  and  Lord  Berkeley  was  returned  without 
opposition. 

On  the  part  of  Sir  E,  B.  Sandys,  objections  were 
made  to  the  action,  1st,  that  it  could  not  be  maintained 
jointly  against  both  defendants ;  2d,  that  it  could  not  be 

*  A  gentleman  of  the  bar  was  brought  down  as  assessor,  and  fifteen  poll- 
clerks  arrived  from  Loudon.  It  was  proved  that  the  plaintiff  had  made  all 
tkc  payments  mentioutd  in  bis  demand. 
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'    maintained  in  its  present  form  of  general  idebitatus 
assumpsit. 

Mr.  Justice  Lawrence  stated  to  the  jury  his  opinion 
thereupon.  **  Both  objections  admit  of  the  same  answer ; 
that  the  plaintiff  does  not  proceed  upon  the  statute.  If 
the  sheriff  had  merely  been  desired  to  erect  booths  in  pur- 
suance of  the  statute,  then  we  should  have  had  to  have 
considered  what  remedy  the  statute  gives  him."  He  then 
observed,  that  there  was  an  express  undertaking  on  the 
part  of  both  candidates  to  pay  for  the  hustings ;  upon 
which  he  laid  down,  that  the  two  were  jointly  liable,  but 
he  added,  ^'  However,  although  the  action  is  certainly 
miaintainable,  there  are  several  parts  of  the  plaintiff's  de- 
mand with  which  he  has  no  right  to  charge  the  defendants. 
The  first  eight  items,  amopntingto  £.40. 55.  for  the  inden- 
tures, &c.  only  ooncern  the  execution  of  his  office  of  she- 
riff, and  there  is  np  pretence  for  throwing  them  upon  the 
candidates.  The  same  thing  may  be  said  of  the  charge 
for  constables.  The  sheriff  is  bound  to  preserve  the 
peace  of  the  county.  If  he  is  put  to  any  extraordinary 
expence  in  this  way,  let  him  represent  the  matter  when 
he  passes  his  accounts  in  the  exchequer,  or  direetly  to 
his  majesty's  government. ,  Any  claims  he  may  have  for 
remuneration  will  thus  be  attended  to ;  but  he  has  no 
10&11W.3  more  right  to  recover  such  charges  from  a  candidate  at 
^'^*  the  election  than  from  any  other  individual  in  his  baili- 

wick.'* There  were  several  other  items  that  his  lordship 
advised  the  jury  to  disallow  entirely,  such  as  the  survey^ 
ors,  and  printing  the  poll-books.  For  the  assessor,  his 
lordship  thought  the  defendants  liable,  although  this  be 
an  expence  not  mentioned  in  the  statute,  which  was 
meant  for  the  protection  of  the  sheriff,  not  of  the  candi- 
dates ;  but  the  accompanying  charges  for  agents  fees,  &c, 
in  retaining  the  assessor,  he  considered  as  exorbitant. 
Advantage  (he  observed)  was  often  taken  of  the  situation 
of  candidates  to  sit  in  parliament,  who  were  afraid  to  re- 
•bt  any  demand^  however  unreasonable,  lest  they  should 
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render  themselves  unpopular ;  and  thus  a  sort  of  custom 
was  set  up  for  the  impositions  practised  upon  them;  but 
such  charges  as  twenty-five  guineas  for  leaving  a  re- 
tainer with  a  gentleman  at  the  bar,  and  paying  him  bis 
fees,  could  not  be  supported  in  a  court  of  justice,  how- 
ever long  established. 

With  respect  to  the  amount  of  the  demand,  he  added 
in  a  subsequent  part  of  his  charge;  that  the  plaintiff 
could  only  recover  the  original  expence  of  erecting  the 
hustings,  not  the  costs  of  any  action  brought  against 
him  by  the  person  who  had  erected  them. 

Under  the  observations  made  from  the  bench,  the  jury 
found  a  verdict  for  the  plaintiff  accordingly.  Damages, 
£•  1360.  ' 

An  application  was  made  in  the  ensuing  term,  by  Sir 
£.  6.  Sandys,  for  a  new  trial  upon  other  grounds ;  but 
the  direction  of  the  judge  at  nisi  prius  was  in  no  respect 
questioned. 

No.  XLVL 
MORRIS  V.  SIR  F.  BURDETT. 

This  was  an  action  (similar  to  the  former,  ante,  p.  Ivii.)  \z^S, 
brought  by  the  bailiff  of  Westminster  to  recover  from  jj^TsmiL 
defendant  as  one  of  the  candidates  at  the  last  election  of  Apenon 
members,  to  serve  for  that  city,  in  parliament,  a  moiety  ^inJud^ 
of  the  expences  of  the  hustings,  on  the  trial  before  •^  elected 
Lord  EUenborough,  C.  J.  at  the  Middlesex  sittings,  after  pvliameDt 
Trinity  term.     It  was  proved  that  the  plaintiff  some  of'wtrt!.*^ 
days  prior  to  the  last  election,  made  the  usual  prepara-  mintter, 
tion,  by  the  erection  of  hustings,  &c.  in  expectation  of  J^g  ^,^at 
a  poll  talcing  place,  that  on  the  day  of  nomination,  ^orin 
Lord  Cochrane  and  the  defendant  were  nominated,  and  iaterfcnng 
afterwards  declared  duly  elected^  and  returned  to  parlia-  *""**«'^'  ^ 
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b^  bis  a-  ..meot^  bat  the  defendant  never  made  his  appearance  on 
f^e  ciectiSii  ^^^  hustings,  nor  interfered  in  any  way  himself,  or  by 
or  holding  his  agents,  With  the  election,  nor  was  there  any  evidence 
oTt!uthoiu^  to  shew  that  he  held  himself  out,  or  authorized  any  one 
ing  any  one  g]g^   ^^  i^q\^  [lioi  q^i  ^  ^  candidate.    It  wa»  proved, 

else  to  hold  ,  ,  ^ 

bimoQtas  a  that  the  defendant  afterwards  took  his  seat  in  the  house 
botlifter!*     of  commons,  and  subscribed  the  test-roll  required  by  the 
wards  takes  forms  of  the  house  to  be  signed  upon  that  occasion. 
thc'hoaseof  Upou  ihis  evidence,  the  defendant's  counsel  applied  for 
commons,  is  ^  nonsuit,  on  the  ground  that  it^was  not  proved  that  the 
able  under    defendant  was  a  candidate  within  the  meaning  of  the 
c^ij^^wiih  5^  ^-  3*  ^'  126,  under  which  statute  it  was  sought  to 
the  ex-        charge  him  with  the  above  expences,  and  his  lordship 
^hustSigs.  ^pon  that  point  was  of  opinion,  that  the  proof  was  in- 
Manie  and   sufficient,  inasmuch  as  to  be  a  candidate,  a  person  must 
Rep.  2  vol.  do  some  act  or  be  privy  to  some  act  done  for  him,  or 
P-  212*        at  least  assent  to  the  proposal  of  himself,  as  an  object  of 
the  suffrages  of  the  electors,  and  thereupon  he  directed 
a  nonsuit,  but  it  being  suggested,  that  the  defendant  by 
having  taken  his  seat  in  the  hoase  of  commons,  must  be 
presumed  to  have  assented  to  his  being  considered  as  a 
candidate  within  the  meaning  of  the  act  of  parliament, 
and  the  case  of  Morris  v.  Burdett*  being  cited  in  sup- 
port of  that  proposition,  his  lordship,  although  he  in- 
clined against  the  suggestion,  gave  leave  to  the  plaintiflf 
to  move  to  set  aside  the  nonsuit,  and  enter  a  verdict  for 
£.225,  the  amouut  of  the  expences  claimed. 

V 

The  attorney-general  accordingly  obtained  a  rule  nisi 
to  that  effect. 

On  Thursday  the  25th  of  November,  in  the  ensuing 
term^  the  case  came  on  to  be  argued  in  the  court  of 
king's  bench. 

Brougham  and  E,  Lawes  shewed  cause  and  premised 
that  in  order  to  charge  the  defendant  in  this  action,  he 


*  1  Camp.  N,  p.  C.  918  ante.  p.  Jrii. 
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must  be  shewn  to  be  a  candidate,  either  in  the  ordinary 
acceptation  of  that  word,  or  in  the  sense  given  to  it  by 
the  legislature.  And  they  denied  that  in  its  ordinary 
aense  it  comprehended  a  person  who  is  nominated  and 
elected  by  others  without  any  knowledge  or  concurrence 
on  his  part.  And  as  to  its  legislatiTe  sense,  they  referred 
to  several  statutes  to  shew  that  it  was  used  in  them,  as 
implying  something  more  ^an  a  person  merely  passive ; 
as  in  the  18  G.  2.  c.  18.  s.  7.  the  sheriff  is  directed  to  ap- 
point at  the  expence  of  the  candidates,  such  number  of 
booths  as  the  candidates,  or  any  of  them,  three  days  be- 
fore the  commencement  of  the  poll,  shall  desire ;  so  by 
7  8c  8  W.  3,  c.  25.  s.  5.  the  sheriff  is  prohibited  from  ad- 
journing the  poll  to  any  other  than  the  usual  place, 
without  the  consent  of  the  candidates ;  and  it  is  observ- 
able, that  the  legislature  have  in  the  7  8c  8  W.3.  c.  4. 
(treating  act)  used  the  words^  ^*  persons  to  be  elected," 
and  not  **  candidate,"  which  shews  that  they  did  not  un- 
derstand those  terms  as  being  synonimous.  Assuming 
then,  that  a  person  who  neither  interferes  himself,  or  by 
his  agents  at  an  election,  could  not,  in  any  understanding 
of  the  word  be  said  to  be  a  candidate,  they  further  con- 
tended that  the  defendant  having  taken  his  seat  in  the 
house  of  commons,  could  not  make  any  difference.  The 
taking  his  seat  was  a  duty  cast  upon  him,  not  a  voluntary 
act,  nor  done  for  his  own  benefit :  he  could  not  legally 
refuse  to  come  to  parliament.  By  the  5  R.  2.  stat.  2. 
c.  4.  if  any  person  summoned  to  parliament  (beh  e  arch- 
bishop, &c.  knight,  citizen,  or  burgess)  absent  himself 
and  come  not,  (except  for  reasonable  excuses,)  he  shall 
be  amerced,  otherwise  punished,  according  as  of  old 
times  has  been  used.  By  the  6  H.8.  c.  16.  none  shall 
depart  from  the  house  of  commons  without  licence,  &c. 
on  pain  of  losing  his  wages ;  he  may  be  also  fined  by 
the  commons ;  and  the  king  cannot  grant  to  any  man  a  4  intt.  4i. 
charter  of  exemption  to  be  freed  from  election,  because 
his  attendance  is  for  the  service  of  the  whole  realm ;  and  ibid.  m. 
there  is  an  instance  in  the  reign  of  Philip  and  Mary  of 
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ati  information  being  filed  against  Mr.  Pkuwden^  for  not 
attending  in  the  house  of  commons.    From  all  which  it 
follows  that  the  taking  of  his  seat  was  not  a  voluntary 
act;  and  if  it  were  not,  neither  shall  it  operate  against 
'  the  defendant  to.  make  that  which  before  was  without 
his  consent,  as  if  it  were  now  adopted  by  him  and  done 
1  Camp.  N.  with  his  consent.    And  as  to  the  former  case  of  Morru 
P.  C.  «25.    ^^  Burdett,  it  will  not  be  found  that  the  court  there  de- 
cided that  the  defendant,  by  taking  his  seat,  adopted 
the  character  of  a  candidate,  but  by  assenting  to  what 
had  been  done  by  his  committee.     Here  Uiere  was  not 
any  evidence  of  any  assent  whatever*  ' 

The  Attorn^  General,  Park,  and  Richardson,  contra, 
contended  that  the  meaning  of  candidate  in  the  popular 
sense  of  that  word,  was  a  person  who  has  been  nominated 
as  such,  and  for  whom  a  poll  is  going  on,  and  votes  are 
given ;  but  however  that  might  be,  such  at  least  was  its 
meaning  within  the  act  of  parliament,  which  otherwise 
would  not  afford  a  remedy  co-extensive  with  the  mischief. 
The  mischief  recited  is,  that  there  is  no  convenient  public 
building  wherein  to  hold  the  election,  &c.  and  then  it  is 
enacted  that  upon  every  election  the  bailiff  shall  appoint, 
at  the  expence  of  the  candidate  or  candidates,  a  conveni- 
ent place,  &c.  so  that  it  is  clear  that  the  legislature  con- 
templated, that  at  every  election  there  must ''  ex  necessi- 
tate '^  be  a  candidate  or  candidates ;  whereas,  according 
to  the  argument  on  the  other  side,  there  may  be  an  elec- 
tion without  any  candidate.  But  if  that  could  be,  how 
would  the  act  of  parliament  be  satisfied,  which  directs  the 
thing  to  be  done  at  every  election,  at  the  expence  of  the 
candidate.  Again,  the  2nd  and  3rd  sections  direct  the 
bailiff  to  allow  a  check-book  for  each  candidate,  under 
pain  of  prosecution.  It  may  be  asked  then,  could  the 
bailiff  have  refused  such  book  to  the  defendant  on  the 
ground  of  his  not  being  a  candidate  i  Then,  as  to  the 
defendant's  adoption  of  the  character  of  a  candidate  by  a 
subsequent  ac(  of  taking  bis  seat^  it  is  answered^  that  be 
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\ra8  compellable  so  to  do^  but  not  any  instance  has  been 
cited  to  that  effect,  nor  will  any  be  found  in  Hatseltt 
preface.  The  5  R.  2.  c.  4,  seems  to  refer  to  persons  sum** 
mooed  and  not  elected  to  parliament,  and  the  6  H.  8. 
e.  i6y  has  become  obsolete  and  cannot  be  drawn  into 
fH-ecedent  this  day,  for  since  the  statutes  9  Anne,  c.  5, 
and  33  G.  2.  c.  20.  the  law  stands  on  a  different  footing; 
those  statutes,  as  it  seems,  having  enabled  a  person  who 
is  chosen  and  returned  to  parliament  against  his  inclina- 
tion, to  vacate  his  seat  by  not  complying  with  their 
requisitions;  it  appears  therefore  that  the  taking  bis  iDoag.oa 
scat,  was  a  ^voluntary  submission  to  his  election,  and  Sj^'***"** 
being  so,  it  amounts  to  an  adoption  of  it.  In  the  former 
case  of  Morris  v.  Burdett,  so  far  from  there  being  evi- 
dence of  any  assent  on  the  part  of  the  defendant,  there 
was,  on  the  contrary,  evidence  of  an  express  warning 
given  on  his  part  to  the  bailiflf)  that  no  part  of  the  ex- 
pence  would  be  paid  by  him,  so  that  the  case  turned 
Hpon  his  adoption  of  the  character  of  candidate. 

Ld.  EllenboroughjC  J.  I  own  upon  consideration  of  this 
act  of  parliament,  I  cannot  bring  myself  to  doubt  what  is 
the  natural  sense  and  meaning  of  the  word  candidate,  as 
it  is  used  by  the  legislature.  The  legislature  has  directed 
Aat  convenient  booths  shall  be  erected  by  the  bailiflF,  for 
holding  the  election,  and  there  can  be  no  doubt  that  they 
assumed,  that  upon  every  occasion  of  an  election,  there 
would  be  found  a  candidate  or  candidates,  in  the  ordinary 
sense  of  that  word,  that  is,  persons  offering  themselves  to 
the  suffrages  of  the  electors.  That,  I  take  it,  is,  strictly 
speaking,  the  correct  sense  of  the  word  candidate ;  there- 
fore a  person  cannot  be,  in  that  sense  of  the  word,  a  can- 
didate, by  the  mere  act  of  others  who  propose  him  without 
his  assent.  The  legislature  indeed  assumed,  that  it  would 
always  be  the  case  of  every  person  who  should  be  pro- 
posed, that  he  would  be  so  far  assenting  as  to  answer  the 
description  of  a  candidate,  and  therefore  they  thought  it 
sufficient  to  impose  the  burden  of  recompensing  th« 
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bailiffy  on  persons  answering  that  description.  But  a  case 
has  arisen,  not  within  their  contemplation^  for  here  there 
is  not  any  evidence  that  the  defendant  tendered  himself 
in  any  way  as  the  object  of  choice,  but  he  was  merely 
passive,  the  electors  of  themselves  having  brought  him 
forward  without  any  consent  on  his  part.  The  question 
then  is,  whether  the  legislature  intended  to  throw  on  sudi 
a  description  of  person,  whom  we  must  take  to  be  an 
pn  willing  candidate,  the  charge  of  making  this  reimburse* 
ment.  The  legislature  have  not  so  said ;  they  have  said 
only  that  the  expences  shall  be  defrayed  by  the  candi- 
date, that  is,  by  the  person  who  offers  himself.  And 
really  there  might  be  infinite  hardship  in  imposing  this 
burden  on  any  others.  Suppose  a  person,  from  motives  of 
spleen  or  in  a  jest,  should  think  fit  to  put  forward  another 
as  a  candidate,  shall  it  be  in  his  power  to  cast  so  heavy  a 
burden  on  the  other,  because  he  may  choose  to  indulge 
his  malice  or  pleasantry  ?  I  do  not  see  any  thing  ia  the 
act  of  parliament  which  makes  it  susceptible  of  a  con- 
struction leading  to  so  mischievous  a  result,  or  which 
affords  a  reason  for  extending  the  word  candidate  beyond 
its  ordinary  import. 

The  Stat.  18  G.  2.  c.  18.  s.  7,  enacts  that  the  sheriff 
shall  erect  such  number  of  booths  at  the  expence  of  the 
candidates,  as  they  or  any  of  them  shall  desire,  which  is 
different,  in  that  respect,  from  the  present  act ;  for  here 
the  act  imposes  the  duty  on  the  bailiff  in  the  first  instance, 
and  says  that  it  shall  be  at  the  expence  of  the  candidates. 
If  there  be  no  candidate,  the  burden  rests  with  the  bailiff. 
This  may  be  a  hardship,  but  we  cannot,  because  the 
legislature  have  imposed  an  onerous  duty  on  the  bailiff, 
strain  the  meaning  of  the  word  candidate,  beyond  its  fair 
import,  in  order  to  throw  the  burden  of  that  duty  upon 
others.  As  to  the  inference  which  is  afforded  from  the 
defendant  having  taken  his  seat,  every  person  who  is  re- 
turned to  parliament  is  bound  by  the  law  of  the  land  to 
serve }  several  statutes  have  been  cited  to  that  effect. 
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which  subject  persons  to  penalties  for  non-attendance  in 
parliament ;  and  although  subsequent  statutes  may  pos* 
sibly  have  enabled  them  to  evade  the  duty  by  refusing 
to  take  the  oaths  required,  such  refusal  would  be  cri- 
minal, if  done  not  on  account  of  scruples  of  conscience^ 
bat  for  the  sake  of  evasion  only ;  and  it  should  seem, 
that  in  every  case  where  a  person  is  called  upon  to  per- 
form a  public  duty,  he  is  liable  to  be  punished  for  re- 
fiising  to  perform  it.  To  instance  in  one  particular  only : 
a  Serjeant  at  law  is  liable  to  punishment  for  not  taking  See  s  Insu 
upon  himself  that  degree,  after  being  called  thereto  by  ^^^* 
the  king's  writ. 

Upon  the  whole  then,  it  appears  to  me  that  this  de- 
fendant was  not  a  candidate  within  the  true  meaning  of 
that  word,  having  never  acted  as  such,  nor  in  any  wisCji 
either  directly  or  indirectly,  assented  to  becoming  a 
candidate.  If  there  had  been  any  evidence  of  acts  which 
might  have  amounted  to  an  adoption  of  that  character, 
it  would  have  been  different. 

Le  Blanc,  J.  The  question  is,  in  what  precise  sense 
the  legislature  has  used  the  word  candidate ;  and  that 
will  depend  very  much  on  a  consideration  of  the  nature 
of  the  charge  imposed  by  the  act  of  parliament.  The  act* 
imposes  a  duty  on  the  public  officer,  of  providing  a  con- 
venient booth  or  place  for  holding  the  election,  and  it 
directs  that  it  shall  be  done  at  the  expence  of  the  candid 
date.  The  question  then  is,  whether  the  act  intended  to 
charge  with  this  burden,  a  person  who  did  not  consent  to 
take  upon  himself  the  character  of  a  candidate.  It  has^ 
been  argued  that  a  candidate  means  a  person  for  whom 
votes  have  been  given.  This  argument  pushed  to  the 
extreme,  would,  of  course,  comprehend  every-  individual 
in  whose  favour  one  single  voter  only  had  given  his  suf" 
ftage,  without  his  knowledge  or  consent,  and  would  put 
it  in  the  power  of  a  stranger  to  subject  any  person  to  the 
expences  of  the  hustings.  This  to  be  sure  is  an  extreme 
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case^  but  still  it  might  be  so  if  the  argument  be  g6od.  It  ii 
more  probable,  however,  that  when  the  legislature  used 
the  word  candidate,  i  t  did  not  occur  to  them  that  a  case  of 
a  person  having  votes  given  for  him,  or  one  like  the  pre* 
sent,  of  a  person  being  returned  to  parliament  without  his 
knowledge  or  consent,  might  possibly  happen.  This  lat-^ 
ter  is  also  another  extreme  case,  and  it  is  probable  that 
the  legislature  used  the  term  candidate  in  its  ordinaiy 
acceptation,  and  not  with  a  view  to  any  such  extreme 
case.  We  are  then  to  decide,  whether  in  such  a  case  the 
person  be  liable.  I  take  it  for  granted,  that  there  was  not 
any  evidence  of  any  act  done  by  the  defendant,  to  sbew^ 
that  he  had  adopted  the  character  of  a  candidate.  This 
has  been  likened  to  the  case  from  Caropb.  N.P.C.  where 
the  court  refused  a  rule  for  setting  aside  the  verdict. 
The  distinction,  however,  has  already  been  pointed  out. 
There  it  appeared  that  Percy j  who  was  said  to  be  an  &genf  ^ 
for  some  purposes,  on  the  behalf  of  the  defendant,  had 
done  an  act,  by  requiring  tickets  for  the  hustings ;  which 
act,  if  done  on  his  behalf,  might  be  considered  as  an  act 
of  adoption  by  the  defendant ;  therefore  it  was  properly 
left  to  the  jury,  to  say  whether  the  defendant  had  not 
virtually  undertaken  to  defray  a  part  of  the  expence  as 
candidate;  and  the  jury  found  that  he  had.  Nothing 
however,  of  that  sort,  exists  in  this  case. 

«  There  is  another  question,  whether  a  person  who  has 
been  returned  to  parliament  without  his  knowledge  and 
consent,  shall  be  considered  as  having  adopted  the  cha- 
racter of  a  candidate,  because  he  afterwards  takes  his  seat 
in  the  house  of  commons.  As  to  that  I  cannot  but  think 
that  it  is  the  duty  of  every  person  who  happens  to  be 
returned,  and  who  is  under  no  disabilities,  and  can  con- 
scientiously take  the  necessary  oaths,  to  submit  to  such 
election,  and  take  his  seat  and  contribute  to  the  public 
exigencies,  by  giving  his  assistance  at  the  grand  council 
of  the  nation,  I  will  not  pretend  to  say,  whether  a  per- 
son is  or  is  not  compellable  to  take  his  seat,  but  I  cannot 
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consider  bis  obeying  a  public  call,  as  a  voluntary  act  on 
hb  part,  by  which  he  might  be  supposed  to  adopt  a 
burden  imposed.  I  therefore  cannot  see  any  reason  for 
fettiog  aside  this  nonsuit. 

Bayley,  J.  This  may  be  possibly  a  hard  case  on  the 
plaintiff,  but  nevertheless  I  cannot  say,  on  the  construction 
of  tiiis  act,  that  the  defendant  falls  within  the  meaning  of 
the  word  candidate.  It  very  rarely  happens  that  an  elec-  * 
lion  takes  place  in  which  there  is  not  one  or  more  candi- 
dates, in  the  general  and  popular  sense  of  that  word,  by 
which  I  understand,  a  person  who  is  desirous  of  obtaining 
the  suffrages  of  the  electors,  and  holds  himself  out  for ' 
that  purpose.  The  act  imposes  the  duty  on  the  bailiff  at 
the  expence  of  the  candidate  or  candidates ;  therefore,  if 
there  be  any  one  candidate,  the  bailiff  will  be  reimbursed 
Us  expences,  but  before  he  can  be  so,  he  must  find  a  per* ' 
son  to  answer  the  description  of  candidate.  It  must  be 
said  that  every  person  in  whose  favour  a  poll  has  been 
demanded,  and  is  proceeding,  or  who  has  been  nominat- 
ed, must  be  considered  as  candidate.  I  do  not  agree  to 
that  position,  for  we  well  know,  in  many  instances,  persons 
have  been  nominated,  and  had  votes  given  for  them  with- 
out their  knowledge  and  concurrence.  It  has  sometimes 
happened,  that  some  electors,  in  order  to  mark  a  powerful 
predilection,  have  thrown  away  their  votes,  by  giving  them 
to  some  person  of  high  public  eminence  and  character, 
who  has  not  any  concern  in  the  election,  and  the  sheriff  is 
bound  to  receive  these  votes.  If  such  a  person  is  to  be- 
come a  candidate  by  these  means,  he  would  also  become 
liable  for  these  expences.  And  unless  the  definition  of 
candidate  is  extended  to  all  persons  for  whom  a  vote  may 
be  given,  I  know  of  no  other  restriction,  except  that  which 
confines  it  to  such  person  as  shall  be  desirous  of  obtain- 
ing votes,  and  shall  hold  himself  out  for  that  purpose,  or 
shall  afterwards,  by  his  acts,  adopt  the  character  of  a  can- 
didate. It  is  said,  that  here  defendant  has  adopted  this 
character,  by  afterwards  taking  his  seat  in  the  house  of 
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commons.  I  consider,  however,  that  his  taking  his  seat 
was  in  discbarge  of  his  public  duty,  and  not  a  matter  of 
choice,  by  which  he  can  be  said  to  have  adopted  the  acts 
of  those  who  elected  him.  It  was  his  bounden  duty  to 
take  upon  himself  this  public  function. 

Dampier,  J.  I  cannot  consider  that  the  taking  bis 
seat  was  an  adoption  of  the  acts  previously  done  so  as  to 
make  the  defendant  a  candidate,  within  the  meaning  of 
this  statute.  That  was  only  done  in  discharge  of  a 
great  public  duty,  and  it  matters  not  whether  defendant 
was  compellable  or  not,  to  take  his  seat.  It  was  his 
duty  to  take  the  oaths,  if  he  had  no  conscientious  scru- 
ples, and  to  give  in  his  qualification,  if  he  had  one. 
The  question,  therefore,  is  reduced  to  the  construction 
of  the  act.  Probably  it  was  the  intention  of  the  legis- 
lature, when  they  cast  a  burden  on  the  returning  officer, 
that  he  should  be  reimbursed  in  all  cases ;  that  might  be 
so,  and  if  upon  every  occasion  of  an  election  there  must 
be  a  candidate,  it  would  necessarily  be  so.  I  apprehend, 
however,  that  there  is  not  any  necessity  that  there  should 
be  a  candidate ;  and  here,  according  to  the  ordinary  un- 
derstanding of  the  word  candidate,  viz.  a  person  offering 
himself  as  an  object  of  choice,  or  acquiescing  in  the 
proposal  of  others,  there  was  not  any  evidence  of  there 
being  a  candidate.  It  might  happen,  though  it  is  not 
probable,  that  an  election  might  take  place,  without  any 
person  offering  himself,  and  both  members  might  be  re- 
turned without  their  consent ;  but  the  question  here  is, 
whether  the  term  candidate  can  be  extended  to  every 
person  for  whom  a  vote  is  given,  pending  the  poll ;  I 
think  not,  for  that  would  be  opening  a  door  to  mis- 
chievous consequences.  A  person  in  unequal  circum- 
stances, might  be  nominated  and  returned,  and  thereby 
subjected  to  very  heavy  expences.  It  is  true  that  if  he 
be  returned,  he  is  bound  to  lake  the  public  duty  upon 
himself,  and  he  ought  not,  therefore,  to  be  subjected  to 
expencC;  unless  the  statute  is  imperative  upon  him. 
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It  seems  to  me^  however,  that  there  is  not  any  thing 
in  this  acty  nor  in  the  other  acts,  to  extend  the  meaning 
of  the  wprd  candidate,  beyond  its  ordinary  import,  which 
is  one  who  voluntarily  proposes  himself,  or  adopts  the 
proposals  of  others.* 

Rale  discharged. 


No.  XLVIL 

ASHBY  V.  WHITE. 

In  the  memorable  case  of  Ashby  v.  White  and  others,   ^  ^d 
T.T.  2  Ann.  the  plaintiff,  a  voter  at  Aylesbury,  brought  B*7ni.9S8. 
an  action  against  the  defendants,  who  were  the  consU-  3  Saik^^ir. 
bles,  and  as  such,  returning  officers,  for  rejecting  his 
TOte,  which  he  had  tendered  at  ihe  election.    After  a 
verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judg* 
ment  that  the  action  was  not  maintainable. 

Three  judges,  viz.  Gould,  Powys,  and  Powell,  were  of 
that  opinion,  and  contrary  to  the  opinion  of  lord  chief 
justice  Holt,  the  judgment  was  arrested. 

Their  opinion  was  founded  principally  upon  these 
grounds:  jFiVs^,  because  the  defendants  were  judges  of 
the  thing,  and  acting  therein  as  judges;  secondly^  be- 
cause it  was  a  parliamentary  matter,  with  which  the 
court  had  nothing  to  do  ;  thirdly,  because  the  plaintiff's 
privilege  cf  voting,  was  not  a  matter  of  property  or  profit, 
so  that  the  hindrance  of  it  was  merely  damnum  sine  in" 
juria ;  fourthly,  that  it  related  to  the  public,  and  was  a 
popular  offence.    It  also  had  great  weight  with  some  of 

*  These  cases  have  been  inserted  so  much  at  length,  because  it  has  fre- 
^uenUy  been  necessary  tu  refer  to  them  in  the  coarM  of  this  work. 

e  4 


Ixxir  APPENDIX. 

the  courts  that  it  was  an  action  prima  impressionis  \  add 
that,  if  allowed^  it  would  tend  to  a  multiplicity  of  actions* 

.  Lord  Chief  J.  Holt,  in  maintaining  that  the  actioa 
would  lie,  gave  his  reasons  in  a  very  learned  judgment, 
wherein  he  respectively  answered  the  objections  of  the 
other  judges,  and  after  historically  observing  upon  t|ie 
parliamentary  representation,  shewing  the  importance, 
in  the  contemplation '  of  the  law,  of  the  franchise  of 
voting,  and  remarking,  that  if  the  plaintiff  had  the  right, 
he  must  of  necessity  have  a  means  to  vindicate  and 
maintain  it,  and  a  remedy,  if  injured,  in  the  exercise  or 
enjoyment  of  it ;  that  it  is  a  vain  thing  to  imagine  a  right 
without  a  remedy,  for  that  want  of  right  and  want  of 
remedy  are  reciprocal. 

• 

t  Ld.  Powell,  J.  thought,  that  after  a  determination  in  par* 

94/'949      I'ftD^^nt,  in  favour  of  the  plaintiff's  right,  the  trouble  and 

charge  of  vindicating  it,  would  maintain  an  action,  bat 

that  none  lay  before. 

1  Bro.Parii  The  dccisiou  was  afterwards  reversed  in  the  house  of 
S-'oc^!  ^^'  '^'^^  >  ^"^  this  judgment  of  the  house  of  lords  established 
«d.  6k  a  rule  which  has  been  considered  as  decisive  in  subse- 
quent cases,  although  the  umbrage  taken  by  the  com- 
mons thereat,  and  tlieir  resolutions  thereupon  passed,  had 
the  effect,  for  a  considerable  time,  of  deterring  persons 
acting  upon  the  law  thus  laid  down. 

The  judgment  passed,  50  lords  against  16. 

The  following  resolutions  of  the  commons  were  passed 
26th  January,  1703: 

1.  "  That  according  to  the  known  laws  and  usage  of 
parliament,  it  is  the  sole  right  of  the  commons  of  England, 
in  parliament  assembled,  (except  in  cases  otherwise  pro- 
vided for  by  act  of  parliament,)  to  examine  and  determine 
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all  matters  relating  to  the  right  of  election  of  their  own 
members. 

2.  ^'  That  according  to  the  known  laws  and  usage  of 
parliament,  neither  the  qualification  of  any  elector,  or  the 
right  of  any  person  elected,  is  cognizable  or  determinable 
elsewhere  than  before  the  commons  of  England,  in  par- 
liament assembled,  except  in  such  cases  as  are  especially 
provided  for  by  act  of  parliament. 

3.  ''  That  the  examining  and  determining  the  qualifi- 
cation or  right  of  any  elector,  or  any  person  elected  to 
serve  in  parliament,  in  any  court  of  law,  or  elsewhere, 
than  before  the  commons  pf  England  in  parliament  as- 
sembled, (except  in  such  cases  as  are  especially  pro- 
vided for  by  act  of  parliament,)  will  expose  all  mayors, 
bailiffs,  and  other  officers,  who  are  obliged  to  take  the 
poll,  and  make  a  return  thereupon,  to  multiplicity  of 
actions,  vexatious  suits,  and  insupportable  expences,  and 
will  subject  them  to  different  and  independent  jurisdic- 
tions, and  inconsistent  determinations  in  the  same  case, 
without  relief. 

4.  *'  That  Matthew  Ashby  having,  in  contempt  of  the 
jurisdiction  of  this  house,  commenced  and  prosecuted  an 
action  at  common  law  against  William  White,  and  others, 
the  constables  of  Aylesbury,  for  not  receiving  his  vote  at 
an  election  of  burgesses  to  serve  in  parliament  for  the 
said  borough  of  Aylesbury,  is  guilty  of  a  breach  of  the 
privilege  of  this  house. 

5.  ''  That  whosoever  shall  presume  to  commence  or 
prosecute  any  action,  indictment,  or  information,  which 
shall  bring  the  right  of  the  electors,  or  persons  elected  to 
serve  in  parliament,  to  the  determination  of  any  other 
jurisdiction  than  that  of  the  house  of  commons^  (except  in 
cases  especially  provided  for  by  act  of  parliament,)  such 
person  or  persons,  and  all  attomiesi solicitors,  counsellors^ 
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and  Serjeants  at  law,  soliciting^  prosecuting,  or  pleading 
in  any  such  case,  are  guilty  of  a  high  breach  of  the  pri- 
vilege of  this  house."    ' 


14  Joor. 


These  resolutions  were  ordered  to  be  fixed  on  fVest^ 
309.  minster-hall  gate. 

See  2i8t,  Notwithstanding  these  resolutions,  the  above  action 

Ko  \*^th  b^*°S  proceeded  in,  and  also  several  new  ones  brought 

Dec.  1704.  against  the  constables  of  Aylesbury,  for  refusing  votes, 

43/**^.     ^^^  complaint  of  this  having  been  made  to  the  house  of 

445.  commons,  they  ordered  the  several  plaintiffs  to  attend, 

552.      '     and  committed  them  to  Newgate;  and  Mr.  Mead,  an 

attorney  at  law,  was  also  ordered  into  custody  of  the 

Serjeant  at  arms,  for  proceeding  in  the  cause  of  Ashby 

v.  White,  since  the  last  session  of  parliament. 

SI  Jour.  ^^  ^^^  9^^  March,  1767,  complaint  was  made  to  the 

sii,2t9,      house,  that  in  breach  of  the  privilege  of  the  house, 
Complaint    Matthias  Davids,  and  other  persons  (who  wiere  named) 
to  the  house  j^^j  brought  actlons  of  trespass  ou  the  case,  against  Mr. 
brought        Merrick,  the  late  high  sheriff  of  Pembrokeshire,  for  re- 
turn?ngrffi-  ^^u^g  ^^^^^  ^^tes  at  the  late  election  for  a  knight  of  the 
ccr  for  re-    shire,  and  that  certain  persons  named,  acted  as  attornies 
▼ot'esf         ii^  the  said  actions.    After  debate,  and  several  adjourn- 
ments, viz.  to  the  i6Lh  and  30th  March,  and  6th  and  9th 
April,  the  latter  day  was  appointed  for  hearing  the  matter 
at  the  bar  of  the  house ;  the  house  however  having  been 
informed,  that  the  parties  would  undertake  to  discontinue 
the  actions  in  question ;  and  afterwards  being  further 
informed  that  they  had  so  done,  the  matter  was  there- 
upon dropped  ;  since  which,  although  such  actions  have 
been  brought  more  than  once,  the  house  has  not  inter- 
fered. 

In  consequence  of  what  had  passed  in  the  lower  house, 
a  committee  of  the  house  of  lords  drew  up  a  very  long 
and  elaborate  state  of  the  case,  which  being  read  and  ap- 
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proved  of,  the  house,  on  the  27th  March,  1704,  came  to  See  17 
the  four  following  resolutions:  534. 

1st,  ''  That  by  the  known  laws  of  this  kingdom,  every 
freeholder,  or  other  person,  having  a  right  to  give  his 
vote  at  the  election  of  members  to  serve  in  parliament, 
and,  being  wilfully  denied  or  hindered  so  to  do,  by  the 
officer  who  ought  to  receive  the  same,  may  maintain  an 
action  in  the  queen's  courts  against  such  officer,  to  assert 
his  right,  and  recover  damages  for  the  injury. 

2d!y, ''  That  the  asserting  that  a  person,  having  a  right 
to  give  his  vote  at  an  election,  and,  being  hindered  so  to 
do  by  the  officer  who  ought  to  take  the  same,  is  without 
remedy  for  such  wrong,  by  the  ordinary  course  of  law,  is 
destructive  of  the  property  of  the  subjects,  against  the 
freedom  of  elections,  and  manifestly  tends  to  encourage 
corruption  and  partiality  in  officers,  who  are  to  make  re- 
turns to  parliament,  and  to  subject  the  freeholders  and 
other  electors,  to  their  arbitrary  will  and  pleasure. 

-  3dly>  "  That  the  declaring  Matthew  Ashby  guilty  of  a 
breach  of  privilege  of  the  house  of  commons,  for  prose- 
cuting an  action  against  the  constables  of  Aylesbury y  for 
not  receiving  his  vote  at  an  election,  after  he  had,  in  the 
known  and  proper  methods  of  law,  obtained  a  judgment 
in  parliament  for  recovery  of  his  damages,  is  an  unpre- 
cedented attempt  upon  the  judicature  of  parliament,  and 
is,  in  effect,  to  subject  the  law  of  England  to  the  votes 
of  the  house  of  commons. 

4thly,  "  That  the  deterring  electors  from  prosecuting 
actions  in  the  ordinary  course  of  law,  where  they  are  de- 
prived of  their  right  of  voting,  and  terrifying  attornies, 
solicitors,  counsellors,  and  Serjeants  at  law,  from  solicit- 
ing, prosecuting,  and  pleading,  in  such  cases,  by  voting 
their  so  doing  to  be  a  breach  of  privilege  of  the  house  of 
commons,  is  a  manifest  assuming  a  power,  to  controul 
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the  law  to  hinder  the  course  of  justice,  and  subject  the 
property  of  Englishmen  to  the  arbitrary  votes  of  the 
house  of  commons.'' 

Secir  And  on  the  27th  February  following,  the  house  fur- 

^rdsJour.  ther  resolved : 

1st,  "  That  neither  house  of  parliament  hath  any 
power,  by  any  vote  or  declaration,  to  create  to  them- 
selves any  new  privilege  that  is  not  warranted  by  the 
known  laws  and  customs  of  parliament. 

2dly,  ^'  That  every  freeman  of  England,  who  apprer 
hends  himself  to  be  injured,  has  a  right  to  seek  redress 
by  action  at  law  ;  and  that  the  commencing  and  prose- 
cuting an  action  at  common  law  against  any  person  (not 
entitled  to  privilege  of  parliament)  is  no  breach  of  the 
privilege  of  parliament 

3d]y,  ''  That  the  house  of  commons,  in  committing  to 
Newgate,  Daniel  Home,  Henry  Bass,  and  John  Paytan^ 
junior,  John  Paty,  and  John  Oviatt,  for  commencing  and 
prosecuting  an  action  at  common  law,  against  the  late 
constables  of  Aylesbury,  for  not  allowing  their  votes  in 
election  of  members  to  serve  in  parliament,  upon  pre- 
tence that  their  so  doing  was  contrary  to  a  declaration,  a 
contempt  of  the  jurisdiction,  and  a  breach  of  the  privi- 
lege of  that  liouse,  have  assumed  to  themselves  alone  a 
legislative  authority,  by  pretending  to  attribute  the  force 
of  a  law  to  their  declaration  ;  have  claimed  a  jurisdiction 
not  warranted  by  the  constitution ;  and  have  assumed  a 
new  privilege,  to  which  they  can  shew  no  title  by  the 
law  and  custom  of  parliament ;  and  have  thereby,  as  far 
as  in  them  lies,  subjected  the  rights  of  Englishmen,  and 
tlie  freedom  of  their  persons,  to  the  arbitrary  voles  of  the 
house  of  commons. 

4thly,  "  That  every  Englishman,  who  is  imprisoned  by 
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any  authority  whatsoever,  has  an  undoubted  right,  by 
his  agents  or  friends,  to  apply  for  and  obtain  a  writ  of 
habeas  corpus,  in  order  to  procure  his  liberty  by  due 
course  of  law;. 

5th]y, ''  That  for' the  house  of  oomraons  to  censure  or 
punish  any  person  for  assisting  K  prisoner  to  procure  a 
writ  of  habeas  corpus,  or  by  vote  or  otherwise  to  deter 
men  from  soliciting,  prosecuting,  or  pleading  upon  such 
writ  of  habeas  corpus,  in  behalf  of  such  prisoner,  is  an  at- 
tempt of  dangerous  consequence,  a  breach  of  the  many 
good  statutes  provided  for  the  liberty  of  the  subject,  and 
of  pernicious  example,  by  denying  the  necessary  assist- 
ance to  the  prisoner,  upon  a  commitment  of  the  house 
of  commons,  which  has  ever  been  allowed  upon  all 
commitments  by  any  authority  whatsoever. 

6thly,  ''  That  a  writ  of  error  is  not  a  writ  of  grace,  but 
of  right,  and  ought  not  to  be  denied  to  the  subject,  when 
duly  applied  for,  though  at  the  request  of  either  house 
of  parliament;  the  denial  thereof  being  an  obstruction 
of  justice,  contrary  to  Magna  Charta." 

These  latter  resolutions  occasioned  a  free  conference 
between  the  two  houses  ;  but  neither  of  them  being  in- 
clined to  yield  to  the  other,  the  queen  soon  afterwards  put 
an  end  to  the  dispute  by  dissolving  the  parliament. 

Sargent  v.  Milward,  was  an  action  brought  after  the  2Lud.f48. 
general  election  in  1784,  against  the  defendant,  who  was  ^^     g^^^ 
mayor  of  Hastings.  The  declaration  stating  the  plaintiff's  £1. 528. 
right,  and  that  the  defendant,  knowing  the  same,  and 
wrongfully  intending  to  deprive  him  thereof,  refused  his 
vote.    The  defendant  pleaded  the  general  issue.    The 
plaintiff  had  a  verdict  for  £.  200  damages  ;  the  defend- 
ant's malice  was  the  ground  of  the  action.    An  attempt 
was  made  to  set  aside  the  verdict,  but  without  success. 
Vid.  Drew  v.  Colson,  and  Burgoyue  v.  Moss  ante  p.227  n. 
Cullen  V-  Morris,  ante,  p.  205  **. 
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No.  XLVIII. 

The  slat.  53  G.  3.  c.  89, 

An  Act  for  the  more  regular  Conveyance  of  Writs  for 
the  Election  of  Members  to  serve  in  Parliament. 

Messenger    FOR  the  more  expeditious  and  regular  conveyance  of 
•caVto^'**   writs  for  the  election  of  members  to  serve  in  parliament^ 
^"?  ^ff^   ^®  ^^  enacted  by  the  king's  most  excellent  majesty,  by 
of  London    and  with  the  advice  and  consent  of  the  lords  spiritual  and 
d?c^*aiid  tc°ipo>^'>  ^^^  commons,  in  this  present  parliament  as- 
all  other      sembled,  and  by  the  authority  of  the  same.  That  when 
poitoMter*  ^°y  °^^  parliament  shall  at  any  time  hereafter  be  sum- 
general,       moucd  or  called,  as  also  in  all  cases  of  vacancy  during 
forward  the  this  present  or  any  future  parliament^  the  messenger  or 
'^®*         pursuivant  of  the  great  seal,  or  his  deputy,  shall,  after  the 
receipt  thereof^  forthwith  carry  such  of  the  said  writs  as 
shall  be  directed  to  the  sheriffs  of  London,  or  sheriff  of 
Middlesex,  to  the  respective  offices  of  such  sheriffs  or 
sheriff;  and  all  such  other  writs  to  the  general  post-office 
in  London,  and  there  deliver  the  same  to  the  postmaster 
or  postmasters  general  for  the  time  being,  or  to  such 
other  person  or  persons  as  the  said  postmaster  or  post- 
masters general  shall  depute  to  receive  the  same,  (and 
which  deputation  they  are  hereby  respectively  required 
to  make,)  who,  on  receipt  thereof,  shall  give  an  acknow- 
ledgment in  writing  of  such  receipt  to  the  said  messenger 
or  his  deputy,  from  whom  the  same  shall  be  received,  ex- 
pressing therein  the  time  of  such  delivery,  and  shall  keep 
a  duplicate  of  such  acknowledgment,    signed  by  the 
parties  respectively  to  whom  and  by  whom  the  same  shall 
be  so  delivered ;  and  the  said  postmaster  or  postmasters 
general,  or  such  their  deputy  or  deputies,  shall  dispatch 
all  such  writS|  free  from  the  charges  of  postage,  (which 
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they  are  hereby  authorized  to  do,)  by  the  first  post  or  mail 
after  the  receipt  thereof,  under  covers,  respectively  di- 
rected to  the  proper  officer  or  officers  to  whom  the  said 
writs  shall  be  respectively  directed,  and  to  no  other  per- 
son whomsoever,  accompanied  with  proper  directions  to 
the  postmaster,  or  deputy  postmaster  of  the  town  or  place^ 
or  nearest  to  the  town  or  place  where  such  officer  or 
officers  shall  hold  his  or  their  office,  requiring  such  post- 
master or  deputy  po&imusieT forthwith  to  carry  such  writs 
respectively  to  such  office,  and  to  deliver  the  same  there 
to  such  officer  or  officers  to  whom  the  same  shall  be  re- 
spectively directed,  or  to  his  or  their  deputy  or  deputies, 
who  are  hereby  respectively  required  to  give  to  such 
postmaster  or  deputy  postmaster,  a  memorandum  in  writ- 
ingy  under  his  or  their  hand  or  hands,  acknowledging  the 
receipt  of  every  such  writ,  and  setting  forth  the  day  and 
hour  the  same  was  delivered  by  such  postmaster  or  deputy 
postmaster,  which  memorandum  shall  also  be  signed  by 
sach  postmaster  or  deputy  postmaster,  who  are  hereby 
required  to  transmit  the  same  by  the  first  or  second  post 
afterwards,  to  the  said  postmaster  or  postmasters  general, 
'or  their  respective  deputies  at  the  said  general  post  office 
in  London,  who  are  hereby  required  to  make  an  entry 
thereof  in  a  proper  book  for  that  purpose,  and  to  file  and 
keep  such  memorandum  along  with  the  duplicate  of  the 
said  acknowledgment,  signed  by  the  said  messenger  as 
aforesaid,  to  the  intent  that  the  same  may  be  inspected 
or  produced  upon  all  proper  occasions,  by  any  person 
interested  in  such  elections. 

2.  And  that  the  said  postmasters  general  may  be  duly  Sherifi^ 
informed  where  such  officers  to  whom  such  writs  shall  be  ^^*®  ***• 

notice  to 

respectively  directed,  hold  their  respective  offices  for  the  the  post- 
purposes  aforesaid ;  be  it  further  enacted  by  the  authority  ^ij  "f  **" 
aforesaid,  That  the  chancellor  of  the  county  palatine  of  the  pUee 
Lancaster,  the  lord  bishop  of  Durham,  or  his  temporal  Ihdihtld^ 
chancellor  of  the  county  palatine  of  Durham,  the  cbam-  *^5*^ 
berlain  of  the  county  palatioe  of  Chester,  the  warden  of 
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the  Cinque  Ports,  the  sheriffs  and  Stewarts  of  the  several' 
cities,  counties,  and  stewartries,  and  all  other  persons  to 
whom  such  writs  for  the  election  of  members  to  serve  in 
parliament,  ought  to  be  and  are  usually  directed,  or  their 
respective  lieutenants  or  deputies,  shall,  within  one  month 
^after  the  passing  of  this  act,  severally  send  up  to  the  said 
postmasters  general  an  account  of  the  city,  town,  or  place 
where  they  shall  hold  their  respective  offices  for  the  pur- 
pose aforesaid,  specifying  in  such  account  such  parti« 
culars  as  shall  be  necessary  to  ascertain  the  particular 
situation  of  such  respective  offices,  and  so  from  time  to 
time,  with  all  convenient  speed,  as  often  as  the  places 
for  holding  such  offices  shall  be  changed ;  and  also  afl 
account  of  such  general  post  town  or  place  as  shall  be 
nearest  to  such  offices  respectively,  in  case  such  respec- 
tive offices  shall  not  be  in  any  general  post  town  or 
place ;  and  the  said  postmasters  general  shall  make^  or 
cause  to  be  made,  a  list  of  such  places,  and  cause  the 
same  to  be  hung  up  and  kept  in  some  public  place  in 
the  general  post  office  aforesaid. 

Where  she-      3    Provided  always,  and  be  it  further  enacted,  That  in 

thcir'office    ^^^  cases  where  any  such  sheriff  or  other  person  to  whom 

in  or  near     such  writs  oueht  to  be  directed,   shall  hold  his  office 

such  *nottcc  within  the  cities  of  London  or  Westminster,  or  the  borough 

to  be  sent     of  Southwurk,  or  within  five  miles  thereof,  such  sheriff  or 

senger  of     officer  shall  seud  such  account  as  aforesaid  of  the  place 

the  great      where  he  shall  hold  such  office,  to  the  messenger  of  the 

great  seal,  instead  of  the  said  postmaster  general ;  and  the 

said  messenger  or  his  deputy  shall  carry  all  such  writs  to 

such  office,  in  like  manner  as  is  herein-before  directed  in 

the  case  of  the  sheriffs  of  London  and  Middlesex. 

Certain  4*  And  whereas  certain  profits  now  arise  to  the  messen<^ 

retoine^d  ^  ^^  ^^  ^^^  great  seal,  from  allowances  made  to  him  under 
dnringthc  the  head  of  mileage,  for  the  conveyance  of  such  writs, 
present  *  which  allowances  are  paid  him  from  the  Hanaper  office ; 
incfscnger.   \^  it  further  enacted.  That  such  allowances  shall  not  be 
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taken  away  or  any  ways  affected  by  this  act,  during  the 
life  of  the  present  messenger  of  the  great  seal;  but  shall 
after  his  decease  utterly  cease  and  determine;  saving  and 
excepting  an  allowance  of  two  guineas  on  each  writ  for 
the  election  of  a  member  to  serve  in  parliament  on  any 
vacancy,  and  of  the  sum  of  fifty  pounds  on  the  calling  of 
a  new  parliament ;  which  allowances  shall  be  paid  to 
every  messenger  of  the  great  seal  to  be  hereafter  ap- 
pointed, from  the  Hanaper  Office,  in  like  manner  as  the 
present  allowances  for  mileage  are  now  paid. 

5.  And  whereas  the  messenger  of  the  great  seal  and   5«oi.ftnna- 
his  deputy,  have  from  time  to  time  received  certain  other  paid  me»- 
fces  for  the  con vej-ance  and  upon  the  delivery  of  writs  for  ^"8[*'  f**"^ 
the  election  of  members  to  serve  in  parliament;  be  it  of  certain 
enacted.  That  all  such  fees  shall  utterly  cease  and  deter-  ^^*' 
mine  from  the  passing  of  this  act ;  and  that  neither  the 
said  messenger,  nor  his  deputy,  nor*  any  other  person, 
shall  receive  or  take  any  fee,  reward,  or  gratuity  whatso- 
ever, for  the  conveyance  or  delivery  of  any  such  writ ; 
and  that  the  lords  commissioners  of  his  majesty's  treasury 
shall  direct  the  annual  sum  of  five  hundred  and  twenty 
pounds  to  be  paid  out  of  the  consolidated  fund  to  the 
pre^nt  messenger  of  the  great  seal,  during  the  continu- 
ance of  his  life,  in  compensation  for  all  such  fees. 

6.  And  be  it  further  enacted,  That  every  person  con-  ^u     ^ 
cemed  in  the  transmitting  or  delivery  of  any  such  writ  as  wilfully 
aforesaid,  who  shall  wilfully  neglect  or  delay  to  deliver  ?©  deuler* 
or  transmit  any  such  writ,  or  accept  any  fee,  or  do  any  ^"tgnjltj 
other  matter  or  thing  in  violation  of  this  act,  shall  be  meauor. 
guilty  of  a  misdemeanor,  and  may,  upon  any  conviction 
upon  any  indictment  or  information  in  his  majesty's  court 
of  King's  Bench,  be  fined  and  imprisoned  at  the  discre- 
tion of  the  court  for  such  misdemeanor. 
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No.  XLIX. 
PRESENT  STATE  OF  REPRESENTATION, 

COMPKISIKO 

1.  An  Alphabetical  Arrangement  of  all  the  Counties, 

Cities,  Boroughs,  ^c.  which  send  Members  to  Par^ 
liament. 

2.  Their  Municipal  Government. 

3.  Returning  Officers,  and 

4.  Right  of  Election,  as  per  last  Decision. 

♦271.    ABERDEENSHIRE,  (Scotland.) 
Anne,  Oct.  17,  1707. 

ABINGDON,  (Berks.) 

4  Philip  and  Mary. 

Municipal  Government — This   town  is  governed  by  a 
mayor,  two  bailiffs,  and  nine  aldermen. 

^Returning  Officers — The  mayor  and  bailiffs. 

Right  of  Election — In  the  inhabitants  paying  scot  and 

lot,  and  not  receiving  almsf.     January  18,  1708. 

12.    AGMONDESHAM,  rBucks.) 

28  Edward  I. — 21  James  I. 

Municipal  Government — This  is  a  borough  by  prescrip- 
tion. 

*  The  numbers  prefixed  to  the  places  are  the  numerical  references  to  the 
JournaJs  of  the  Hunse  of  Commons.  As  to  the  exact  number  of  roters  at 
each  place,  no  correct  information  can  be  collected,  but  at  those  places 
where  the  number  can  be  nearly  ascertained,  it  has  been  inserted. 

t  Alms  is  confined  to  parish  relief,  or  parochial  collection.  Charity 
means  snms  arising  from  the  revenue  of  certain  specific  sums  which  have 
been  established  or  bequeathed  for  the  purpose  of  assisting  the  poor.  Vidi 
ante,  part  3,  p.  165,  and  in  ch.  on  electors.  190. 195. 


I 


APPENDIX.  Ixxxiii 

Returning  Officer — The  constable  of  the  lord  of  the 

manor's  court  leet. 
Right  of  Election — In  the  inhabitants;  that  is^  the  lord 

of  the  manor's  tenants  paying  scot  and  lot.    Dec.  i , 

1705. 

272.    AYRSHIRE,  (Scotland.) 
Anne,  Oct.  23,  1707. 

85.    ST.  ALBAN'S,  (Hertfordshire.) 

35  Edward  1 . — 7  Edward  VI. 

Mtmicipal  Government — A  mayor,  high  steward,  re- 
corder, twelve  aldermen,  a  town  clerk,  and  twenty- 
four  assistants. 

Returning  Officer — ^The  mayor. 

Right  of  Election. — Mayor,  aldermen,  and  freemen,  and 
such  householders  only  as  pay  icot  and  lot.  April 
27,  1714. 

176.    ALDBOROUGH,  (Suffolk.) 
3  Elizabeth. 
Municipal  Government — Two  bailiffs,   twelve  capital 

burgesses,  and  twenty-four  inferior  members. 
Returning  Officers-^The  bailiffs. 
Right  of  Election — Is  in  the  above,  and  the  inhabitants 

paying  scot  and  lot. 
Is  in  the  bailiffs,  burgesses  and  freemen  not  receiving 

alms,  23   December,   1709.     Dougl.   Elect.  326. 

This  continues  to  be  the  last  determination. 
Is  in  the  bailiffs  and  burgesses  resident  within  the  said 

borough,  and  not  receiving  alms.    16th  June,  1715. 

Sim.  lii  Appendix. 

235.  ALDBOROUGH,  (Yorkshire.) 

Philip  and  Mary. — 1558. 
Right  of  Election.'^Not  only  in  the  select  number  of 
burgesses  holding  by  burgage  tenure  in  the  said 
borough^  but  all  the  inltabitants  paying  scot  and  lot. 
May  17,  J  690. 

fa 
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166.    AN  DOVER,  (HanU.) 

23  Edward  L — 27  Elizabeth. 

Municipal  Government — A  bailiff,  steward,  recorder,  two 

justices,  and  twenty-two   capital  burgesses;  who 

chuse  the  bailiff  annually. 
Returning  Officer — ^The  bailiff. 
Right  of  Election — In  the  bailiff,  and  a'^select  number 

of  burgesses  only.    April  1^  1689;  January  28, 

1702. 
Voters — ^Twenty-four. 

247.    ANGLESEA. 
27  Hen.  VIII. 

201.'  APPLEBY,  (Westmoreland.) 
23  Edward  I. 
Mumcipal  Government — Mayor,  recorder,  twelve  alder- 
men, a  common  council,  and  two  Serjeants  at  mace. 
Returning  Officer — ^The  mayor. 
Right  of  Election — By  burgage  tenure. 

273.    ARGYLESHIRE,  (Scotland.) 
Anne,  1707. 

196.    ARUNDEL,  (Sussex.) 
23  Edward  I. 
Mumcipal  Government — This,  which  is  a  borough  by 
^  prescription,  is  governed  under  a  charter  of  Eli- 

zabeth, by  a  mayor,  twelve  burgesses^  a  steward, 
and  other  officers. 
Returning  Officer — The  mayor. 

Right  of  Election — Inhabitants  at  large  'of  the  said 
borough  paying  scot  and  lot.    Feb.  22,  1693. 

56.    ASHBURTON,  (Devon.) 
26  Edward  I. 
Municipal  Government — This,  although  a  borough  by 
prescription,  was  however  never  incorporated;  is 
governed  by  a  portreeve,  chosen  annuaUy  at  the 
court  leet  of  the  lord  of  the  manor. 
Returning  Officer — ^The  portreeve. 
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Right  of  Election — Is  in  the  freeholders  having  lands  or 
tenements  holden  of  this  borough  only ;  and  the 
freeholders  of  lands  and  tenements  called  Halsanger 
and  Halwell  Lands,  lying  within  the  borough,  and 
subject  to  pay  borough  rent,  have  a  right  to  vote. 
Feb.  20,  1707;  March  17,  1710. 

11.    AYLESBURY,  (Bucks.) 
1  Mary. 

Municipal  Government — By  the  charter,  this  corporation 
consisted  of  a  mayor,  nine  aldermen,  and  twelve 
burgesses,  who  elected  the  members  to  serve  in 
parliament ;  but,  by  negligence  in  keeping  up  a 
succession  of  the  community,  the  charter  was  dis- 
solved. 

Returning  Officers — Constables  chosen  at  the  lord  of  the 
manor's  court  leet.  By  an  act  passed  in  1804,  the 
right  of  election  was  extended  to  the  freeholders  of 
the  adjoining  hundred. 

Right  of  Election — In  the  householders  of  this  borough 
not  receiving  alms.  By  resolutions  of  Jan.  28, 1695, 
and  Feb.  7,  1698. 

Persons  receiving  alms  without  this  borough,  pursu- 
ant to  the  will  of  Mr.  Bedford,  or  any  other  person  re- 
ceiving any  other  charity  annually  distributed  within  the 
said  town,  are  disabled  from  voting. 

29th  June,  1804.  By  the  44  G.  3.  c.  60,  it  is  enacted 
that  every  freeholder  above  2 1  years  of  age  who  shall 
have,  within  the  three  hundreds  of  Aylesbury,  or  one  of 
them,  a  freehold  of  the  clear  yearly  value  of  40s.  shall  be 
entitled  to  give  his  vote  at  the  election  for  a  burgess  to 
serve  in  parliament  for  the  said  borough.  And  by  sect.  9, 
the  right  of  election, is  declared  to  be  in  such  freehold- 
ers, and  in  such  persons  who,  by  the  custom  and  usage 
of  the  said  borough,  have  or  shall  hereafter  have  a  right 
to  vote  at  such  election. 

fa 


Ixxxvi  APPENDIX. 

137.    BANBURY,  (Oxfordshire.) 

Charles  I. 

This  borough  was  incorporated  by  a  charter  of  Queen 
Mary,  which  gave  it  the  privilege  of  sending  one  member 
to  parliament. 

Municipal  Government — It  is  governed  by  a  mayor, 
twelve  aldermen,  and  six  capital  burgesses ;  who 
are  also  the  electors.     29th  Dec.  1691. 

Returning  Officer — The  mayor. 

Foters — Eighteen. 

52.    BARNSTAPLE,  (Devonshire.) 
28  Edward  I. 
Municipal  Government — This,    by  charter    of   Queen 
Mary,  is  governed  by  a  mayor,  two  aldermen,  and 
twenty-four  common  councilmen. 
Returning  Officer — The  mayor. 

Right  of  Election — This  is  in  the  corporation,  and  such 
as  are  freemen  free  born,  or  made  by  the  magistrates. 

274.    BAMFFSHIRE,  (Scotland.) 
Anne,  Oct.  27,  1707. 

• 

347.     BATH,  (Somersetshire.) 
23  Edward  I. 

Municipal  Government — ^This  city,  by  a  charter  of  32 
Elizabeth,  is  governed  by  a  mayor,  ten  aldermen, 
and  twenty  common  councilmen. 

Returning  Officer — The  mayor. 

Right  of  Election — The  mayor,  aldermen,  and  common 
council  only.    Jan.  27,  ]  706. 

Voters — ^Thirty. 

248.    BEAUMARIS,  (Anglesea.) 

27  Henry  VIII. 

Municipal  Government — ^A  mayor,  recorder,  two  bailiffs^ 
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twenty-one  burgesses,  a  town  clerk,  and  two  Ser- 
jeants at  mace. 

Returning  Officer — ^The  mayor. 

Right  of  Election — In  the  mayor,  bailiffs,  and  capital 

burgesses,  only.    i8th  February,  1709.    3d  March, 
1729. 

Voters — ^Twenty-four. 

1 .    BEDFORD  TOWN,  (Bedfordshire.) 

23  Edward  I. 

Municipal  Government — A  mayor,  recorder,  deputy  re- 
corder, two  bailiffs,  thirteen  common  councilmen, 
and  an  uncertain  number  of  aldermen,  not  exceed- 
ing twelve. 

Returning  Officers — The  mayor  and  bailiffs. 

Right  of  Election — This  is  in  the  burgesses,  freemen,  and 
inhabitants,  being  householders  of  Bedford,  and  not 
receiving  alms.     1767. 

OBSERVATIONS. 

The  decisions  of  the  house  relative  to  the  right  of 
election  in  this  town,  have  been  various.  By  a  resolution 
of  the  12th  of  April,  1690,  it  was  resolved,  that  the  i  ight 
of  election  lay  in  the  burgesses,  freemen,  and  inhabitants 
being  householders  of  Bedford,  and  not  receiving  alms : 
and  by  another  of  the  15th  of  March,  1775>  it  was 
resolved — 

That  persons  receiving  Sir  William  Harpur*s  charity, 
are  not  thereby  disqualified,  within  the  meaning  of  the 
determination  of  the  12th  of  April,  1690,  from  voting     . 
for  members  of  parliament  for  Bedford* 

The  difference  hetvreen  a  burgess  and  a  freeman  in 
Bedford  is,  that  all  the  sons  of  a  burgess  are  entitled  to 
be  burgesses,  and  only  the  eldest  son  of  a  freeman  is  en- 
titled to  be  a  freeman. 

f  4 
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'  The  magistrates  are  all  chosen  out  of  the  burgesses ; 
and  in  J  775  the  committee  for  determining  controverted 
elections  were  of  opinion,  that  the  word  householders  did 
not  refer  to  burgesses  and  freemen^  but  to  inhabitants 
only. 

The  following  is  the  substance  of  the  decisions  of  the 
committee  upon  the  last  contested  election,  upon  the  {>eti- 
tions  of  Messrs.  Samuel  Whitbread,  Howard,  &c.  viz. 

That  the  words,  being^householders  of  Bedford,  con- 
.  tained  in  the  resolutions  of  the  house  of  commons  of  1 2th 
of  April,  1690,  do  not  refer  to  the  burgesses  ahd/reemen, 
.  but  to  the  inhabitants  only. 

* 

The  committee  were  also  clearly  of  opinion,  that  the 

objection  of  occasionally  did  not  lie  against  freemen 

made  above  a  year  before  the  election. 

Respecting  the  right  of  the  corporation  to  make  Aoito- 
rary  burgesses  and  freemen,  the  committee  delivered 
no  opinion. 

Relative  to  Harpur's  charity,  Harness  and  Welbom^s 
charity,  and  the  meaning  of  the  term  alms,xhe  committee 
were  of  opinion,  that  persons  receiving  Sir  William  Har- 
purs  charity,  were  not  thereby  disqualified  within  the 
meaning  of  the  determination  of  the  12th  April,  1690, 
from  voting  for  members  of  parliament  for  Bedford. 

That  the  persons  who  received  Hawes's  charity  were 
not  thereby  disqualified. 

That  the  persons  who  voted,  having  received  fVelbom^s 
charity,  were  thereby  disqualified. 

That  the  master  and  brethren  of  St.  John^s  hospital^ 
were  wof  disqualified  from  voting. 

That  the  word  alms,  in  the  lesojvtion  of  1690,  refers  to 
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burgesses  and  freemen,  as  well  as  to  inhabitants,  honser 
holders  of  Bedford. 

That  the  six  persons  who  tendered  their  votes  at 
the  last  election,  being  admitted  within  the  year  or 
twelvemonth  by  the  common  council^  had  not  a  right 
to  vote. 

It  was  likewise  resolved,  that  they  would  not  reject 
any  person's  vote,  (not  otherwise  disqualified,)  for  re- 
ceiving alms,  provided  he  had  not  received  the  said  alms 
within  the  year. 

They  also  determined  that  Sir  William  Wake,  bart. 
and  Samuel  Whitbread,  esq.  were  duly  elected  and  ought 
to  have  been  returned. 

214.    GREAT  BED  WIN.  (Wilts.) 

(With  intermissions.) 

30  Edward  I.  until  Edward  IV. 

Municipal  Government — ^This,  which  is  a  borough  by 
prescription,  is  governed  by  a  portreeve,  chosen  an- 
nually at  the  court  leet  of  the  lord  of  the  borough  : 
the  portreeve  chuses  a  bailiff  and  other  officers. 

Returning  Officer — The  portreeve. 

Right  of  Election — In  the  freeholders  and  inhabitants  of 
ancient  burgage  messuages.    March  26,  1729. 

58.    BEREALSTON,  (Devonshire.) 
27  Elizabeth. 

Municipal  Government — An  ancient  borough  by  pre- 
scription. This  borough  is  no  corporation,  but  is 
governed  by  a  portreeve,  chosen  annually  at  the 
court  leet  of  the  lord  of  the  manor. 

Returning  officer — The  portreeve. 

Right  of  Election — In  the  freehold  tenants  of  this 
borough,  holding  by  burgage-tenure,  and  paying 
three-pence  per  annum,  or  more,  ancient  burgage 
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renti  .to  the  lord  of  this  borough^  and  in  them  only. 
June  7,  1721. 
Voters — Seventy. 

3.    BERKSHIRE. 
275.    BERWICKSHIRE,  (Scotland.) 

128.  BERWICK-UPON-TWEED,  (Northumberland.) 

Henry  VIII. 
Municipal  Govemment'^A  mayor,  four  bailiffs,  a  re- 
corder, and  a  common  council. 
Returning  officer — ^The  mayor. 
Sight  of  election — ^The  freemen  of  Berwick.    March  9. 

1695- 

OBSERVATIONS. 

This  place  was  incorporated  by  a  charter  of  Charles  L 

236.     BEVERLEY,  (Yorkshire.) 
23  Edward  I. — 5  Elizabeth. 

Municipal  Government — This  is  an  ancient  borough, 
governed  under  a  charter  of  Queen  Elizabeth,  by 
a  mayor,  a  recorder,  twelve  aldermen,  and  other 
officers. 

Returning  Officer — ^The  mayor. 

Right  of  Election — Freeholders. 

Voters — ^About  twelve  hundred. 

223.    BEWDLEY,  (Worcestershire.) 

3  Jac.  I. 

Municipal  Government — A  bailiff,  twelve  capital  bur- 
gesses, a  recorder,  a  steward,  a  town  clerk,  and  two 
Serjeants  at  mace. 

Returning  Officer— The  bailiff. 

Right  of  Election — The  bailiff  and  twelve  capital  bur- 
gesses, (who  elect  other  burgesses  to  vote  with  them.) 
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In  the  bailiff  and  burgesses  appointed  by  the  charter, 
3  Jac.  I.  exclusive  of  all  others.    April  23,  1662. 

Not  in  all  the  inhabitants  of  the  said  borough.    May 
27,  1679. 

The  charter  of  1708,  is  void,  Dec.  19,  1710. 

The  five  persons  elected  burgesses,  had  no  right  to 
vote.     24  Jan.  1769. 
Voters — Thirteen. 

144.    BISHOP'S  CASTLE,  (Salop.) 

17  Elizabeth. 

Municipal  Government — Is  an  ancient  borough,  and 
having  a  corporation,  consisting  of  a  bailiff,  recorder, 
and  fifteen  aldermen,  out  of  whom  the  bailiffs  are 
annually  chosen. 

Returning  Officer — ^The  bailiff. 

Right  of  Election — Agreed  to  be  in  the  bailiff,  and  all 

the  burgesses  within  the  borough.   Feb.  3,  1699. 
Voters  —About  one  hundred. 

181.    BLECHINGLEY,  (Surrey.) 
23  Edward  I. 

Municipal  Government — Is  a  borough  by  prescription. 

Right  of  Election — In  the  borough-holders ;  and  resolv- 
ed, that  the  bailiff  had  nothing  to  do  with  the  elec- 
tion.   March  22,  1723  and  1724. 

25.    BODMIN,  (Cornwall.) 
23  Edward  I. 

Municipal  Government — Is  governed  by  a  mayor,  eleven 
aldermen,  twenty-four  common  council  men,  and  a 
town  clerk. 

Returning  Officer — ^The  mayor. 

Right  of  Election — In  the  corporation. 
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232.    BOROUGHBRIDGE,  (Yorkshire.) 

1  Mary. 

Municipal  Government — This  borough  is  governed  by  a 

bailiff. 
Returning  Officer — ^The  bailiff. 
Rig^  of  Ekction — In  the  burgage-holders. 

34-    BOSSINEY,  (Cornwall.) 
7  Edward  VII. 

Municipal  Government — Mayor  and  burgesses. 
Returning  Officer — ^Tlie  mayor. 

Right  of  Election — ^AU  who  have  free  land  and  live  in 
the  parish;  are  deemed  freemen. 

105.    BOSTQN,  (Lincolnshire.) 

Municipal  Government — ^^A  mayor,  (who  is  clerk  of  the 
market  and  admiral  of  the  coast,)  a  recorder,  a 
deputy  recorder,  twelve  aldermen,  a  town  clerk, 
eighteen  common  councilmen,  ajudge,  and  marshal 
of  the  admiralty,  a  coroner,  &c. 

Returning  Officer — ^The  mayor. 

Right  of  Election — Is  only  in  the  mayor,  aldermen,  com- 
mon council  and  freemen  of  the  said  borough,  resi- 
dent in  the  said  borough,  paying  scot  and  lot,  and 
claiming  their  freedom  by  birth  or  servitude. 
March  2,  1719  and  1720. 

See  also  the  resolutions  of  20th  March,  1171,  and  8th 
March,  1628.     Sim.  liv. 

123.    BRACKLEY,  (Northamptonshire.) 

1  Edward  VI. 

Municipal  Government — A  mayor,  six  aldermen^  and 

twenty-six  burgesses. 
Returning  (J^cer— The  mayor. 
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Right  of  Election — In  the  mayor^  aldennen,  and  bur- 
gesses.   April  20;  1714. 


193.    BRAMBER,  (Sussex.) 
23  Edward  I. — 7  Henry  IV. 

Municipal  Government — ^This  is  a  borough  by  prescrip- 
tion,  has  no  corporation,  but  is  governed  by  a  con- 
stable,  chosen  annually  by  a  jury  of  the  court  leet  of 
the  lord  of  the  manor. 

Returning  Officer — ^The  constable. 

Right  of  Election — In  the  persons  inhabiting  ancient 
houses,  or  in  houses  built  on  ancient  foundations^ 
paying  scot  and  lot.  January  18,  March  10, 1703 ; 
June  1, 1714,  1715. 

Voten — ^About  twenty. 

249.    BRECON  COUNTY. 
27  Henry  VIII. 

250.    BRECON  TOWN. 
27  Henry  VIII. 

Municipal  Government — Two  bailifis,  a  recorder,  fifteen 
aldermen,  two  chamberlains,  a  town  clerk,  and  other 
officers. 

Returning  Officen — The  baili£&. 

Right  of  Election — In  the  corporation  and  free  burgesses. 

141.    BRIDGENORTH,  (Salop.) 
23  Edward  I. 

Municipal  Government — Two  bailiffs,  annually  elected 
out  of  twenty-four  aldermen,  by  a  jury  of  fourteen 
men,  together  with  a  recorder,  forty-eight  common 
councilmen,  a  town  clerk,  and  other  officers. 

Returning  Officers — ^The  bailiffs. 

Right  of  Election — In  the  corporation  and  fireemen. 
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150.    BRIDGEWATER,  (Somersetshire.) 

23  Edward  I. 

Municipal  Government — A  mayor,  a  recorder,  two  alder- 
men, and  twenty-four  common  councilmen. 

Returning  Officer — The  mayor. 

Right  of  Election — Agreed  to  be  in  those  that  pay  scot 
and  lot,  inhabiting  the  said  borough.     Dec  10, 
1692  ;  March  9, 1769. 
See  also  resolution  of  7th  Dec.  1669,  Sim.  appen.  p.lv. 

If  the  mayor,  aldermen,  and  capital  burgesses,  are  not 
inhabitants,  though  they  pay  scot  and  lot,  yet  they  have 
no  right  to  vote.    March  9,  1676. 

The  inhabitants  of  the  eastern  and  western  divisions  of 
the  parish  of  Bridgewater,  have  no  right  to  vote  for  re- 
presentatives ;  but  the  right  of  election  is  in  the  inhabit- 
ants of  that  division  of  the  said  parish,  commonly  called 
the  borough,  paying  scot  and  lot  within  the  said  division, 
and  in  them  only.    March.  14, 1 769. 

66.    BRIDPORT,  (Dorsetshire.) 
23  Edward  I. 

Municipal  Government — ^Two  bailiffs,  to  be  annually 
chosen  by  the  capital  burgesses,  (fifteen  in  number, 
including  the  two  bailiffs;)  these  choose  a  recorder, 
town  clerk,  and  other  officers. 

Returning  Officers — ^The  bailiffs. 

Right  of  Election — According  to  the  last  decision  of  the 

house,  is  in  the  inhabitants  being  householders,  and 
paying  scot  and  lot.     1762,  2d  March. 

See  also  resolutions  of  5th  May,  1 7 1 5, 1 2th  April,  1 628. 
Sim.  p.  Iv.  appen. 

146.    BRISTOL,  (SomerseUhire.) 
47  Edward  III. 

Municipal  Government — A  mayor,  recorder,  twelve  al- 
dermen, a&d  forty-two  common  councilmen. 
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Returning  Officer — The  mayor. 

Right  of  Election — In  the  freemen  and  innholders. 

It  seemed  to  be  taken  for  granted  to  be  in  the  free- 
holders of  40  s.  per  ann.  and  the  three  burgesses.  Doug. 
260^  Sim.  appen.  p.  Ivi. 

8.    BUCKINGHAMSHIRE. 

9.    BUCKINGHAM  TOWN. 
33  Henry  VHI. 

Municipal  Government — A  bailiff  and  twelve  burgesses. 

Returning  Officer — The  bailiff. 

Right  of  Election — In  the  corporation.     Is  in  the  bailiff 

and  12   burgesses  only.     11th  Nov.  1690.     Sim. 

Ivi. 
Voters — Thirteen. 

BURY  ST.  EDMUNDS. 

27th  April,  1714. 
Right  of  Election — In  the  aldermen,  12  capital  burgesses 
and  24  burgesses  of  the  common  council  of  the  said 
borough.     Vid.Sim.  p.  Ivi.  Appen. 

276.    BUTE  AND  CAITHNESS,  (Scotland.) 

Anne,  Oct.  27,  1707. 

41.    CALLINGTON,  (Cornwall.) 
27  Elizabeth. 
Municipal  Government — This  is  an  ancient  borough  by 
prescription.     It  is  not  incorporated ;  but  is  govern- 
ed by  a  portreeve,  chosen  annually  at  the  court  leet 
of  the  lord  of  the  manor. 
Returning  Officer — The  portreeve. 
Right  of  Election — In  the  freeholders,  and  resident  bene- 
ficial leaseholders,  being  rated. 

209.    CALNE,  (Wiltshire.) 
23  Edward  I. 
Municipal  Government — ^This  is  an  ancient  borough  by 
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prescription,  governed  by  two  stewards  annually 
chosen,  and  burgesses  without  limitation. 

Returning  Officers — ^The  stewards. 

Right  of  Election — Is  in  the  inhabitants  of  the  borough 
having  a  right  of  common,  and  being  sworn  at 
Ogbom  Court.  2 2d  December,  1710.  In  the  an- 
cien.t  burgesses,  of  this  borough  only,  and  the  right 
of  returning  burgesses  is  in  the  guild  stewards. 

15.    CAMBRIDGESHIRE. 

Vid.  28th  May,  1724.  Resolutions  excluding  par- 
sons, vicars,  &c.  having  no  other  freeholds  but 
glebe  lands.    Sim.  appen.  Ivii. 

16.    CAMBRIDGE  UNIVERSITY. 

1  James  I. 

Returning  Officer — ^The  vice  chancellor  of  the  university. 
Right  of  Election — In  the  doctors  and  masters  of  arts 

only,  who  have  their  names  on  the  boards  of  their 

respective  colleges. 

17.    CAMBRIDGE  TOWN. 
Edward  I. 

Municipal  Government — A  mayor,  high  steward,  recor- 
der, twelve  aldermen,  &c. 

ReturningOfficer — The  mayor. 

Right  of  Election — In  the  mayor,  bailiffs,  and  freemen. 
Feb.  9  and  24,  1709.  Vid  also  27th  March,  1715. 
Sim.  Ivi. 

28.    CAMELFORD,  (Cornwall.) 
Edward  VI. 

Municipal  Government — ^This  was  incorporated  by  King 
Charles  I.  and  is  governed  by  a  mayor,  eight  bur- 
gesses or  aldermen,  and  ten  freemen. 

Returning  Officer — The  mayor. 

Right  of'  Election — In  the  corporation. 
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Vid.  resolutions  3d  Aug.  1660,  and  8th  May,  171  if 
where  it  is  declared  to  he  in  the  freemen  and  inhabitants 
paying  scot  and  lot.     Sim.  Ivii.  Appen. 

90.    CANTERBURY  CITY,  (Kent.) 

23  Edward  I. 

Municipal  Government — ^A  mayor,  recorder,  twelve  alder- 
men, a  sheriff,  twenty-four  common  councilmen, 
and  other  officers. 

Returning  Officer — ^The  mayor. 

Right  of  Election — la  the  freemen  and  citizens. 

262.    CARDIFF,  (Glamorganshire.) 
27  Henry  VIII. 

Municipal  Government — ^This  town  is  an  ancient  corpo- 
ration, governed  by  a  mayor,  (who  is  always  con- 
stable of  the  castle,)  two  bailiffs^  twelve  aldermen, 
twelve  capital  burgesses,  a  steward,  a  town  clerk, 
and  other  officers. 

Returning  Officer — The  mayor. 

Right  of  Election-—  In  the  burgesses  of  Cardiff,  Aber- 
avor,  Cowbridge,  Kensigg,  Llantrissent,  Lougher, 
Neath,  and  Swansea. 

251.  CARDIGANSHIRE. 
27  Henry  VIII. 

252.  CARDIGAN  TOWN. 

27  Henry  VIII. 
Municipal   Government — A  mayor,    recorder,    thirteen 

aldermen,  and    thirteen  common  councilmen,  of 

which  the  mayor  is  always  one. 
Returning  Officer — The  mayor. 
Right  of  Election — In  the  burgesses  of  Cardigan,  Abe- 

rystwith,  Lampeter,  and  Alpar,  only. 

Tlie  burgesses  of  Tregarron  have  no  right  to  vote. 
May  7,  1730.    (1  Doug.  323.  3  Doug.  174-) 
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43.    CARLISLE  CITY,  (Cumberland.) 

3  Charles  I. 
Municipal  Government — A  mayor,  twelve  aldermen,  two 
sheriffs  or  bailiffs,  twenty-four  capital  citizens  or 
common  councilmen,  and  a  recorder. 
Returning  O/^er-^— The  mayor. 

Right  of  Election,  as  last  determined  by  the  bouse. 
March  3, 1791.  Vid.  17  Journ.  106,  23  Feb,  1711, 
1712.     Vid.  3  Lud.    Sim.  Appen.  p.  Ivii. 

•     253.    CARMARTHENSHIRE. 

254.    CARMARTHEN  TOWN. 

27  Henry  VIII. 

Municipal  Government — A  mayor,  two  sheriffs,  sixteen 

aldermen,  a  town  clerk,  and  other  officers. 
Returning  Officers-^The  sheriflB. 

Right  of  Election — In  the  burgesses  of  the  borough, 
March  19,  1727. 

255.  CARNARVONSHIRE. 

27  Henry  VIII. 

256.  CARNARVON  TOWN. 

27  Henry  VIII. 

Municipal  Government — ^The  constable  of  the  castle, 
(who  is  always  mayor,)  by  virtue  of  his  patent ;  and 
subordinate  to  him,  the  borough  is  governed  by  two 
bailiffs,  a  town  clerk,  and  other  ofheers. 

Returning  Officers — ^The  bailiffs. 

Right  of  Election-^In  the  burgesses  of  Carnarvon,  Cric- 
cieth,  Pulleley,  Nevin,  and  Conway. 

119.    CASTLE  RISING,  (Norfolk.) 

Ult.  Philip  and  Mary. 

Municipal  Government — Is  an  ancient  borough  by  pre* 
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description,  and  is  governed  by  a  major  and  twelve 

aldermen. 
Returning  Officer — The  mayor. 
'Right  of  Election — In  the  free  burgesses. 
Voters — About  fifty. 

18.    CHESHIRE, 
34  Henry  VIII. 

10.    CHESTER  CITY, 
34  Henry  VIII. 
Municipal  Government — A  mayor,  a  recorder,  twenty- 
four  aldermen,  two  sheriffs,  and  forty  common 
councilmen. 
Returning  Officers — ^The  sheriffs. 
Right  of  Election — Is  stated  to  lie  in  the  freemen.  Dec. 
2, 1690.    Sim.  p.  Ivii. 

188.    CHICHESTER,  (Sussex.) 
23  Edward  I. 
Municipal  Government — A  mayor,  recorder,  and  alder- 
men, (four  of  whom  are  justices  of  the  peace,)  and 
common  councilmen  without  limitation. 
Returning  Officer — The  mayor. 
Right  of  Election — In  the  inhabitants  paying  «co^  and  lot. 

211.    CHIPPENHAM,  (Wiltshire.) 
23  Edward  I.  with  intermissions  until  1  Henry  VI. 

Municipal  Government — ^This,  which  is  an  ancient 
borough  by  prescription,  is  governed  by  a  bailiff 
and  twelve  burgesses. 

Returning  Officer — ^The  bailiff. 

Right  of  Election — In  the  burgesses  and  freemen  more 

than  twelve :  and  it  was  resolved,  that  the  new 

charter  dtereth  not  the  custom.  April  2  and  9,  1634. 

17th  Jan.  1741.    Sim.  p.  Iviii.     In  the  burgesses 

and  freemen,  being  householders  of,  and  resident  in 

the  antient  burgage  houses  within  the  borough. 

March  28^  1803. 
Voters — About  one  hundred  and  fifty. 
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163.    CHRIST  CHURCH,  (Hants.) 

13  Elizabeth. 

Municipal  Government — ^A  mayor,  recorder,  aldermen, 
bailiffs,  and  common  councilmen,  and  other  officers. 

Returning  Officer-^The  mayor. 

Right  of  Election — In  the  inhabitants  paying  scot  and 
lot. 

78.    CIRENCESTER,  (Gloucestershire.) 

13  Elizabeth. 

Municipal  Government — This  is  governed  by  two  high 
constables  and  fourteen  wardsmen,  who  are  ap- 
pointed yearly  by  the  court  leet. 

Returning  Officers — The  constables. 

Right  of  £/ec/20ii— ^In  all  the  inhabitants  (householders.) 

The  house  resolved,  in  this  ca^e,  that  where  there  is  no 
custom  or  charter  for  the  election,  then  the  inhabitants 
(householders)  ought  to  elect — May  21, 1624. 

The  inmates  were  excluded — Nov.  4,  1690. 

As  also  were  the  inhabitants  of  the  Abbey,  the  Emery, 
and  the  Spiringate  Lane — Dec.  8,  1709.  See  also  21st 
May,  1724,  5th  Mar.  1792.  2  Fra.  447.  Sim.  p.  lix. 

227.    CLACKMANNAN  and  KINROSS-SHIRE. 

Anne,  Oct.  27, 1707. 

57.    CLITHEROE,  (Lancashire.) 
1  Elizabeth. 

Municipal  Government — ^This  is  an  ancient  borough  by 
prescription,  governed  by  two  bailiffs. 

Returning  Officers — The  bailiffs. 

Right  of  Election — In  such  freeholders  only,  as,  accord- 
ing to  the  resolution  of  July  16,  1660,  are  described 
to  be  free  burghers,  seised  for  life,  or  in  fee  of  bur- 
gage  lands  or  houses  there — Feb.  4, 1661. 
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44.    COCKERMOUTH,  (Camberland.) 

23  Edward  I. 

Municipal  GovetTiment — This  is  an  aDcient  borongh,  and 
18  governed  by  a  bailiff,  chosen  yearly,  by  a  jury  of 
sixteen  burghers,  at  the  court  leet  of  the  lord  of  the 
manor. 

Returning  Officer — The  bailiff. 

Right  of  Election — In  the  burgage  tenure. 

73.    COLCHESTER,  (Essex.) 
23  Edward  I. 

Municipal  Government — ^A  mayor,  high  steward,  recor- 
der, eleven  aldermen,  chamberlain,  town  clerk, 
eighteen  assistants,  and  eighteen  common  council- 
men. 

Returning  officer — The  mayor. 

RiglU  of  Election — Agreed  to  be  in  the  mayor,  aldermen, 
common  council,  and  free  burgesses,  not  receiving 
alms.     May  6,  1714.    Sim.  lix. 

69.    CORFE-CASTLE,  (Dorsetshire.) 

14  Elizabeth. 
Municipal  Government — A  mayor  and  eight  burgessed^ 

called  barons. 
Returning  officer — The  mayor. 

Right  of  Election — (As  in  the  report,)  appeared  to  be  in 
the  lessees  for  years,  paying  scot  and  lot ;.  and  also 
in  such  persons  as  had  the  freehold  in  reversion, 
upon  such  lease  for  years. — April  6, 1699. 

Agreed  to  be  in  such  as  have  an  estate  of  inheritance, 
or  a  lease  for  life,  determinable  upon  life  or  lives,  paying 
scot  and  lot.     March  2, 1700. 

Agreed  to  be  in  such  persons  as  are  seised  in  fee,  in 
possession  or  reversion  of  any  messuage,  tenements,  or 

g  3 


eii  APPENWX.  \ 

corporal  heriditamentSy  withia  this  borough,  and  in  such 
persons  as-  are  tenants  for  life  or  Uves ;  and,  for  want  of 
such  freehold,  Id  tenants  for  years,  determinable  on  any 
life  or  lives,  paying  scot  and  lot^  and  in  no  others* 
Jan.  2j  1719. 

20-    CORNWALL. 

198.    COVENTRY  CITY,  (Warwickshire.) 

23  Edward  L 

Municipal  Government — This  city  is  governed,  (by  vir- 
tue of  a  charter  froui.  King  James  I.)  by  a  mayor, 
ten  aldermen,  a  recorder,  two  bailiffs^  two  sheriffs,  a 
steward,  two  chamberlains^  a  coroner,  two  wardenn^ 
and  other  inferior  officers. 

Returning  Officers — The  sheriffs. 

Right  of  Election — (According  to  the  resolutions  of  the 
house,)  is  in  such  as  have  served  seven  years  ap* 
prenticeship  within  the  said  city,  to  one  and  the 
same  trade,  not  receiving  alms.  March  i,  1708, 
1709. 

But  persons  receiving  the  sacrament  or  bread  money' 
Sir  Thomas  White's,  or  Sir  Thomas  Wheatley's  gifts, 
were  not  then  disqualified.  Members  of  the  fullers' 
company,  being  freemen,  who  have  served  seven  yean 
apprenticeship  in  the  city  or  suburbs,  not  receiving 
alms  or  weekly  charity,  have  a  right  to  vote.  March  13, 
1711. 

In  such  freemen  as  have  served  seveti  years  apprentice- 
ship to  one  and  the  same  trade,  in  the  city  or  suburbs, 
and  do  not  receive  alms  or  weekly  charity,  such  freemen 
being  duly  sworn  and  enrolled.    Nov.  20, 1720, 1722. 

213.    CRICKLADE,  (Wiltshire.) 

23  Edward  I. 

Municipal  Government — This,   which  is  an  ancient  bo- 

rough  by  prescription,  is  governed  by  a  bailiff. 
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Returning  Officer — The  bailiff. 

Right  of  Election — As  reported  by  a  committee  of  the 
hoDfie,  and  agreed  to  be  in  the  freeholders,  copy-* 
holders,  and  leaseholders,  for  not  less  than  three 
years.    Feb.  20,  1696.    Sim.  p.  Ixi. 

At  the  general  election  of  17S0,  there  was  a  contested 
election  at  this  place,  the  merits  of  which  were  tried  by 
a  committee,  agreeable  to  the  Grenville  Act,  when  the 
conduct  of  the  bailiff  and  some  of  the  electors  appeared 
so  extremely  faulty,  that  the  same  were  reported  to  the 
house,  who  made  a  strict  inquiry  into  the  business,  and 
resolved  to  provide  a  remedy  against  such  abuses  in  fu- 
ture ;  accordingly  a  bill  was  brought  into  parliament^ 
entirely  altering  the  constitution  of  this  borough,  and 
extending  the  rights  of  election  to  the  freeholders  of  the 
adjoining  hundreds  in  common  with  the  voters  of  the 
borough,  and  this  passed  into  a  law  in  1782. 

42.    CUMBERLAND. 

57.     DARTMOUTH, 

ALIAS  CLIFTON  DARTMOUTH  HARDNESS, 

(Devonshire.) 

26  Edward  I. 

Mnmdpal  Govemment-^A  mayor,  a  recorder,  and  twelve 
masters  or  magistrates;  which  mayor,  with  the  con- 
currence of  the  majority  of  the  masters,  has  a  power 
to  elect  officers,  namely,  two  bailiffs,  a  town  clerk/* 
and  high  steward. 

Returning  Officer — The  mayor. 

Right  of  Election — In   the  freemen  of  the  borough. 
Nov.  28,  1689. 
Confirmed,  Feb.  16,  1793. 

257.    DENBIGHSHIRE. 

27  Hen.  VIH. 
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258.    DENBIGH  TOWN. 
27  Henry  VIII. 
Municipal  Government — A  mayor,  recorder,  and  two 
bailiffs,  annually  chosen  out  of  twenty-five  bur- 
gesses. 
Returning  Officer — ^The  mayor. 

Right  of  Election — In  the  free  burgesses  of  DenbigU, 
Leon,  alias  Holt,  and  Ruthyn.    Feb.  7,  1743. 

45.  DERBYSHIRE. 

46.  DERBY  TOWN. 
23  Edward  I. 

Municipal  Government-^— By  virtue  of  a  charter  front 
King  Charles  I.  this  town  is  governed  by  a  mayor, 
high  steward,  nine  aldermen,  recorder,  town  clerk, 
fourteen  brethren,  and  fourteen  common  council- 
men. 

Returning  Officer — The  mayor. 

Right  of  Election — In  the  corporation,  freemen,  and 
sworn  burgesses.     3  Doug.  290.    Sim.  Ixii. 

210.    DEVIZES,  (Wiltshire.) 
23  Edward  I. 

Municipal  Government — This  place  was  incorporated 
by  King  Charles  I.  and  is  governed  by  a  mayor,  re- 
corder, eleven  masters,  and  thirty-six  common 
councilmen. 

Returning  0#cer— The  mayor. 

Right  of  Election — In  the  mayor  and  a  select  number  of 
burgesses.    March  21,  i68S. 

47.    DEVONSHIRE. 

62.    DORSETSHIRE. 

60.    DORCHESTER,  (Dorsetshire.) 

23^  Edward  I. 

Municipal  Govcmment'-A  mayor,  recorder,  two  bailiffs. 


APPENDIX.  cf 

six  aldermen,  six  capital  burgesses^  and  twenty-four 
common  councilmen 

Heturning  Officer — ^The  mayor. 

Right  of  Election — Agreeable  to  the  last  determination,, 
is  in  the  inhabitants  of  the  borough  payinfz:  to 
church  and  poor  in  respect  to  their  personal  estates, 
and  in  such  persons  as  pay  to  church  and  poor  in 
respect  of  their  estates  within  the  said  borough, 
though  not  inhabitants  or  occupiers,  and  although 
their  names  do  not  appear  upon  the  poor  rates. 
April  14, 1791*    Sim.  p.lxiii. 

240.    DOVER,  (Kent.) 

2  Edward  111. 

Municipal  Government — The  town  is  governed  by  a 

mayor,  assistants,  and  (Commonalty. 
Returning  Officer — ^The  mayor. 

Right  of  Election — In  the  freemen  and  free  burgesses, 
inhabitants  of  Dover.'  March  24,  1623. 
The  non-inhabitant  freemen,  as  well  as  the  inhabitant 
freemen,  and  free  burgesses,  have  a  voice  in  the  election 
of  barons  to  serve  in  parliament.    March  12,  1770 

205.    DOWNTON,  (Wilts.) 

23  Edward  [. 

Municipal  Government — ^A  mayor,  chosen  annually  at 

the  court  leet  of  the  lord  of  the  manor. 

Returning  Officer — The  mayor. 

Right  of  Election — In  the  burgage-holders.     1780.     t 
Doug.  235. 

Voters — Sometimes  eighty. 

22 1 .    DROITWICH,  (Worcestershire.) 

23  Edward  I. 
Municipal  Government — A  bailiff,  recorder,  burgess,  and 
other  officers. 
Returning  Officer^^The  bailiff. 
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Right  of  Election — In  the  burgesses  of  the  corporation 
of  Saltsprings  of  Droitwich.    November  1 1  ^  1690. 

279.    DUMFRIESSHIRE,  (Scotland.) 
Anne^  Oct.  22, 1707,  23  Jan.  1724.    Sim.  Ixiv. 

280.    DUNBARTONSHIRE,  (Scotland.) 
Anne,  Oct,  27, 1707. 

174.    DUNWICH,  (Suffolk.) 
23  Edward  I. 

Municipal  Government — ^Two  bailiffs,  a  recorder,  and 
other  inferior  officers. 

Returning  Officers — ^The  bailiff's. 

Right  of  Election — ^There  have  been  several  contradic- 
tory decisions  of  the  house  concerning  the  right  of 
election  for  this  place ;  but  the  last  one  fixes  it  to 
be  only  in  the  freemen  inhabiting  within  the  said 
borough,  not  receiving  alms.    Feb.  5, 1708. 

70.    DURHAM  COUNTY. 

28  Charles  II.    First  writ  ordered  May  14,  1675. 

71.    DURHAM  CITY. 

28  Charles  II. 
Municipal  Government — ^A  mayor,  twelve  aldermen,  a 

recorder,  twelve  common  councilmen,  a  town  clerk, 

and  other  officers. 
Returning  Officer — ^The  mayor. 
Right  of  Election — In  the  corporation  and  freemen. 

31.    EAST  LOOE,  (Cornwall.) 
13  Elizabeth. 
Afi/nictpa/Got7enim6n^-*-This  corporation  consists  of  nine 
burgesses,  one  of  whom  i&  annually  chosen  mayor, 
and  they  have  jointly  the  power  of  choosing  a  re- 
corder. 
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Returning  Officer — The  mayor. 

Right  of  Election — In  the  mayor^  burgesses  and  freemen. 
Vid.  East  Retford.    Sim.  p.  Ixv. 

28  J.    EDINBURGSHIRE. 
Anne,  Oct.  27, 1707. 

179.  St.  EDMUNDSBURY,  (Suffolk.) 

30  Edward  I. 

An  intermission  from  that  time  until  4  James  I. 
Municipal  Govemmerd — An  alderman,  twelve  burgesses, 

and  twenty-four  common  councilmeo. 
Returning  Officer — ^The  alderman. 
Right  of  Election^^The  alderman  and  the  corporation. 
Foyers— Thirty-seven. 

282.    ELGINSHIRE,  (Scotland.> 
Anne,  Oct*  27,  1707. 

72.    ESSEX  COUNTY. 

222.    EVESHAM,  (Worcestershire.) 
23  Edward  I.  but  discontinued  until  1  James  L 

Municipal  Government — A  mayor,,  recorder,  seven  alder- 
men, twelve  capital  burgesses,  twenty-four  assis« 
ants,  a  chaoiberlain,  and  others. 

Reiuming  Officer — ^The  mayor. 

Bight  of  Election — In  the  common  burgesses.  Sep.  32, 
1669.  In  1819,  decided  to  be  in  the  mayor,  alder- 
men, capital  and  other  burgesses,  members  of  the 
corporation ;  and  not  in  the  mayor,  aldermen  and 
freemen,  and  inhabitants  paying  scot  and  lot. 

48.    EXETER,  (Devonshire.) 
23  Edward  I. 
MwricipalGovemment — h  governed  by  a  mayor,  twenty- 
four  aldermen,  a  recorder,  a  chamberlain,  a  town 
clerk,  a  sheriff,  and  other  officers. 
Returning  Officer — The  sheriff. 
Right  of  Election-^ResoUed  to  be  in  the  freemen* 
June  4, 1660. 
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178.    EYE,  (Suffolk.) 
13  Elizabeth. 
Municipal  Government — Two  bailiffs,  ten  principal  bur* 

gesses,  and  twenty-four  common  councilmen. 
Returning  Officers — ^The  bailiffs. 
Right  of  Election — In  the  inhabitants  paying  scot  and  lot. 

283.    FIFESHIRE,  (Scotland.) 
Anne,  Oct.  27,  1707. 

259.    FLINTSHIRE. 
27  Henry  VIII. 

260.    FLINT  TOWN. 
«7  Henry  VIII. 
Municipal  Government — A  mayor  and  burgesses. 
Retumir^  Officer — The  mayor. 

Right  of  £/ec/ion— The  decisions  of  the  house  as  to  the 
right  of  election,  have  been  contradictory ;  they  are 
as  follow :   the  right  of  election  is  in  the  inhabitants 
of  the  boroughs  of  Flint,  Rhyd  Ian,  Overton,Caerwy s, 
and  Caergurley,  paying  scot  and  lot ;  and  it  was  re- 
solved that  the  inhabitants  of  Knollon  and  Overton 
Foreign,  have  a  right  to  vote  in  the  election  of  a 
burgess  for  parliament  for  the  said  town  of  Flint. 
May  21,1728. 
The  inhabitants  of  the  several  boroughs  of  Flint,  Rhy- 
dian,  Caerwys,    Caergurley,   and  Overton,   (including 
Knolton  and  Overton  Foreign,)  renting  lands  and  tene- 
ments, for  which  )he  landlords  thereof  pay  scot  and  lot^ 
have  a  right  to  vote  in  the  election  of  a  burgess  for  the 
borough  of  Flint.     April  5,  1737. 
The  same  have  not  a  right.     March  19,  1741,  1742. 

36.     FOWEY,  (Cornwall.) 
Municipal  Government — ^A  portreeve,  a  mayor,  eight 

aldermen,  and  other  officers. 
Returning  Officer — The  portreeve. 
Right  of  Election — In  the  prince's  tenants,  who  are  ca- 
pable of  being  portreeves,  and  such  of  the  inhar 
bitants  only  as  pay  scot  and  lot.    May  5,  1701. 


APPENDIX.  cix 

That  the  persons  entitled  to  elect  the  portreeve  of  the 
borough  of  Fowey,  are  those  who  are  capable  of  holding 
that  office ;  that  is,  such  prince's  tenants  only  as  have 
been  duly  admitted  on  the  court  rolls  of  the  manor  of 
the  said  borough,  and  have  done  their  fealty;  and 
such  persons  only  are  duly  admitted,  whose  lands,  being 
freehold,  were  antiently,  and  continued  to  be,  held  im- 
mediately of  the  Duke  of  Cornwall,  as  parcel  of  his  said 
manor  of  the  said  borough,  and  whose  titles  to  those 
lands  have  been  presented  at  a  court  baron  by  a  sworn 
homage  or  jury  of  the  freeholders  of  the  said  manor. 
2 1st  March,  1792.* 

185.    GATTON,  (Surrey.) 
29  Henry  VI. 

Municipal  Government — This,  which  is  an  ancient  bo- 
rough by  prescription,  is  governed  by  a  constable, 
annually  chosen  at  the  court  ]eet  of  the  lord  of  the 
manor. 

Returning  Officer — The  constable. 

Right  of  Election — By  the  last  decision  of  the  house, 
was  determined  to  be  in  the  freeholders  and  inha- 
bitants paying  scot  and  lot     December  15,  1696. 

37.    ST.  GERMAN'S,  (Cornwall.) 

5  Elizabeth. 

Municipal  Government — A  portreeve,  chosen  annually  at 

the  court  leet  of  the  lord  of  the  manor. 
Returning  Officer — The  portreeve. 
Right  of  Election — In  the  freemen. 

261.    GLAMORGANSHIRE. 

75.    GLOUCESTERSHIRE. 

77.    GLOUCESTER  CITY. 
23  Edward  I. 

Municipal  Government — A   steward,    a  mayor,  twelve 
t 

*  This  resolution  was  further  explained  hy  a  dicision  of  the  committee 
on  the  1st  Fowej  case  1819,  in  which  cas«  also  seveml  ttieful  points  on 
ckction  law  were  decided. 
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aldermen^  a  recorder,  two  Bherifis,  twenty-she  com* 
mon  councilmeD,  a  town  clerk,  and  other  officeni. 

Returning  Officers — ^The  sheriffs. 

Right  of  Election — In  the  freemen. 

30.    GRAM  POUND,  (Cornwall.) 
6  Edward  VI. 

Municipal  Government — A  mayor,  eight  aldermen,  a  re- 
corder, and  a  town  clerk,  &c* 

Returning  Officer — ^The  mayor. 

Right  of  Election -^In  the  nu^or,  recorder,  and  inhabi- 
tantSy  paying  scot  and  lot.' 
loth  May,  1808,  48  G.  3.  The  committee  decided, 

**That  the  right  of  voting  for  members  to  serve  in 

parliament  for  the  borough  of  Grampound,  is  in  the 

mayor  and  burgesses  of  GrampoundJ'  Joum.  Vol.  bciii. 

P-  305- 

108.    GRANTHAM,  (Lincolnshire.) 

Edward  IV. 

Municipal  Government — ^This  is  an  ancient  corporation, 
and  governed  by  an  alderman,  twelve  justices  of  the 
peace,  a  recorder,  a  coroner,  an  escheator,  twelve 
second-men,  who  are  of  the  common  council,  and 
other  officers. 

Returning  Officer — The  alderman. 

Right  of  Election — In  the  freemen  of  the  borough  not 
receiving  alms  or  charity.     January  11,  1710. 

106.    GREAT  GRIMSBY,  (Lincolnshire.) 

16  Edward  I. 

Municipal  Government — A  mayor,  recorder,  twelve  al- 
dermen, twelve  common  councilmen,  two  bailiffi, 
and  other  inferior  officers. 

Returning  Officer — ^The  mayor. 

Right  of  Election — According  to  the  last  decision  of  the 
house,  is  in  the  freemen,  admitted  at  a  full  court  by 
the  mayor,  aldermen,  common  councilmen,  and  bur- 
gesses, such  freemen  being  resident,  and  paying  scot 
and  lot,  in  all  cases,  except  where  no  rate  has  taken 
place  subsequent  to  their  admission.  April  11, 1793* 
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195.    EAST  GRINSTEAD,  (Sussex.) 

1  Edward  II. 

Municipal  Govemment'^This  is  an  ancient  borough  by 
prescription,  and  is  governed  by  a  bailiff  chosen 
by  the  burgage-holders  at  the  annual  court  of  the 
Duke  of  Dorset,  who  is  lord  of  the  borough,  and 
is  returned  by  the  steward  of  the  court. 

Returning  Officer — ^The  bailiff. 

Right  of  Election — According  to  the  last  decision  of  the 
house,  is  in  the  burgage-holders  only,  and  not  in  the 
burgage-holders  and  inhabitants.     Feb.  9,  1 595. 

Voters — About  thirty-six. 

184.    GUILDFORD,  (Surrey.) 

23  Edward  I. 

Municipal  Government — A  mayor,   a  recorder,   seven 

aldermen,  sixteen  bailiffs,  and  other  officers. 
Returning  Officer — The  mayor. 

Right  of  Election — In  the  freemen  and  freeholders  only, 
paying  scot  and  lot,  resident  in  the  town.  April 
24,  1699. 

OBSERVATIONS. 

It  was  agreed,  that  one  who  had  served  seven  years  to 
m  freeman,  was,  ipso  facto,  a  freeman.    Feb.  3,  1710. 

285.    HADDINGTONSHIRE,  (Scotlmd.) 
Anne,  October  27,  1707. 

75.    HARWICH,  (Essex.) 
17  Edward  III.  discontinued  until  12  James  I. 

Municipal  Government — A  mayor,  elected  out  of  eight 
aldermen,  a  recorder,  and  twenty-four  capital  bur- 
gesses. 

Returning  Officer — The  mayor. 

Right  of  Eleciion-^In  the  mayor,  aldermen,  and  capital 
burgesses,  or  head-boroughs  resident  within  the 
parish.    April  6,  1714* 

Fotfn — ^Thirty-three. 
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186.    HASLEMERE,  (Surrey.) 
27  Elizabeth. 
Municipal  Government — This  is  a  borough  by  prescrip- 
tion^ governed  by  a  bailiff,  chosen  at  the  court  leet 
of  the  lord  of  the  manor,  &c. 
Returning  Officer — The  bailiff. 

Right  of  Election — In  the  freeholders  resident  within  the 
borough.    May  20,  1661  ;  Feb,  9,  1698. 

By  the  word  freeholders  is  meant  only  freeholders  of 
messuages,  lands,  or  tenements,  lying  within  the  borough 
and  manor  of  Haslemere,  whether  the  same  pay  rent  to 
the  lord  of  the  said  borough  and  manor,  or  not,  exclusive 
of  any  lands  or  tenements  which  are,  or  have  been,  parcel 
of  waste  ground  of  the  said  borough  and  manor,  or  any 
messuages  or  buildings  which  are,  or  shall  be  standing 
thereon.    April  25,  1755. 

239.    HASTINGS,  (Sussex.) 
42  Edward  III. 

Municipal  Government — A  mayor,  jurats,  and  com- 
monalty. 

Returning  Officer — ^The  mayor. 

Right  of  Election — In  the  mayor,  jurats,  and  freemen, 
resident,  and  not  receiving  alms.  January  30, 
1698. 

268.    HAVERFORD  WEST,  (Pembrokeshire.) 

27  Henry  VIII. 

Municipal  Government — A  mayor,  a  sheriff,  two  bailiffs, 
and  other  officers. 

Returning  Officer — ^The  mayor. 

Right  of  Election — Agreed  to  be  in  the  freeholders,  bur- 
gesses, and  inhabitants,  paying  scot  and  l^t,  and 
not  receiving  alms.    July  4,  1714. 

26.    HELSTON,  (Cornwall.) 

23  Edward  I. 

Municipal  Government — By  a  charter  of   27  Queen 
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Elisabeth,  and  another  of  i6  King  Charles  I.  it  was 
governed  by  a  mayor,  four  aldermen,  and  an  inde- 
finite number  of  freemen.  The  freemen  were  to  be 
selected  out  of  the  inhabitants,  by  the  mayor,  alder- 
men, and  commonalty,  or  the  major  part  of  them  ; 
the  aldermen,  by  the  mayor  and  aldermen  out  of 
the  freemen  ;  the  mayor  by  the  freemen  out  of  two 
aldermen,  to  be  nominated  by  the  mayor  and 
aldermen. 

Bight  of  Election — ^This  has  constantly  been  in  the 
mayor  and  commonalty,  which  was  always  under- 
stood to  meto  the  mayor,  aldermen,  and  freemen 
only. 

Some  irregularities  in  the  admission  of  freemen 
having  been  exercised,  this  business  was  brought  before 
.the  court  of  King's  Bench,  in  the  year  1769,  where  it 
was  litigated. 

It  appeared,  that  soon  after  the  charter  granted  by 
Qaeen  Elizabeth,  a  bye-law  had  been  made  by  the  cor« 
poration,  by  which  the  right  of  electing  freemen  was 
confined  to  the  mayor  and  aldei^en. 

After  several  trials,  the  court  of  King's  Bench,  and  the 
House  of  Lords,  delivered  their  opinion,  ''  that  the 
election  of  freemen  could  not  be  exercised  by  the  mayor 
and  aldermen,  exclusive  of  the  commonalty.'' 

By  these,  and  other  prosecutions  of  the  same  sort,  judg- 
ment of  ouster  was  obtained  against  all  the  members  of 
the  corporation,  except  two  aldermen  and  eight  fteemen. 

In  1772,  a  petition  was  presented  I0  the  king  in  council, 
from  several  merchants,  tradesmen,  freeholders,  and  in- 
habitants of  Helston,  in  which  two  of  the  ten  remaining 
corporations  joined,  stating  the  facts  just  mentioned,  and 
alledging  that  the  corporation  was  totally  dissolved ; 
praying  therefore  such  relief  as  should  be  thought  fit. 
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Afticr  various  heariDgs^  anew  charter  was'gradted  to 
the  borough  on  the  third  of  September^  1774,  similar  to 
the  former,  with  only  the  .alteration^  ^'  that  the  freemen, 
whO|  notwithstanding  thecharter,  had,  by  theusage^  been 
excluded  from  a  share  in  th^  election  of  new  freemen, 
should  be  expressly  excluded  by  the  new  charter ;"  and 
by  the  new  charter  a  mayor,  four  aldermen,  and  diirty- 
one  freemen*  includidg  the  mayor  and  aldermen,  were 
appointed  naminatim  by  this  charter. 

'  Of  the  eight  remaining  corporators,  one  of  them  had 
died  in  the  interim,  another  was  made  an  alderman,  and 
the  other  six  were  made  freemen  by  the  new  ch^ter  ; 
but  these  six  would  not  accept  or  act  under  thi^  new 
charter,  and  formally  protested  against  iu 

At  the  election  for  members  for  the  borougb,  on  the 
-eleventh  of  October,  1774,  the  new  mayor,  and  other 
members  of  the  new  corporation,  voted  for  the  Marquii 
of  Carmarthen,  and  Francis  Owen,  esq. ;  but  after  pro- 
testing against  the  illegality  of  this  election,  they  gave 
their  votes  for  Philiv  Yorke  and  Francis  Cust,  esqcs. 
Richard  Johis  acted  as  presiding  officer  for  the  six  old 
corporators,  and  made  a  return  of  the  two  gentlemen  they 
had  voted  fot :  Mr.  Rogers,  the  mayor,  returned  the 
Marquis  of  Carmarthen  and  Mr.  Owen,  and  the  sheriff 
annexed  this  last  return  to  the  writ,  and  sent  it  by  his 
agent  to  the  clerk  of  the  crown.  He  also  sent  the  other 
return  by  his  agent,  but  not  annexed  to  the  writ.  This 
the  clerk  of  the  crown  would  not  receive,  but  it  was  pro- 
duced hy  the  under  sheriff  on  the  trial  before  the  comr 
mittee,  who  determined  that  Philip  Yorke  and  Francis 
Cust,  esqrs.  the  petitioners,  were  duly  elected,  and  ought 
to  have  been  returned. 

An  order  was  accordingly  made  by  the  bouse  for 
taking  off  the  indenture  of  return,  annexed  to  the  writ 
for  the  county  of  Cornwall,  and  annexing  thereto  tbe  in- 
denture of  return  executed  by  Richard  Johns  and  others. 
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80.  HEREFORDSHIRE. 

81.  HEREFORD  CITY. 

28  Edward  I. 
Municipal  Government — This  is  governed  by  a  mayor^ 
six  aldermcQy  and  twenty-four  common  councilmen. 
Returning  Officer — the  mayor. 
Right  of  Election — In  the  citizens  and  freemen. 

84.    HERTFORDSHIRE. 

86.    HERTFORD,  (Hertfordshire.) 

26  Edward  I.  with  various  intermissions  until  1621. 

Municipal  Government— A  mayor,  recorder,  nine  alder- 
men, a  town  clerk,  a  chamberlain,  ten  capital  bur- 
gesses, sixteen  asssstants,  and  two  Serjeants  at  mace. 

Returning  Officer — ^Tbe  mayor. 

ttight  of  Election — According  the  last  decision  of  the 
house,  is  in  the  inhabitants  not  receiving  alms,  and 
in  such  freemen  only  as  at  the  time  of  their  being 
made  free,  were  inhabitants  of  this  borough,  or  the 
parishes  thereof.  The  number  of  fireemen  living 
out  of  the  borough  not  exceeding  three  persons. 
December  5,  1 705. 

231.    HEYDON,  (Yorkshire.) 

23  Edward  I.  with  intermissions  until  1  Edward  VI. 

Municipal  Government — Is  governed  by  a  mayor,  re- 
corder, nine  aldermen,  and  two  bailiffs. 
Returning  Officer — ^The  mayor. 
Right  of  Election— In  the  burgesses.    April  3, 1 746. 

207.   HEYTESBURY,  (Wiltshire.) 

47  Henry  Vl. 
Municipttl  Government — Is   aa   ancient  boroagh  by 

h2 
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prescription,  and  governed  by  a  bailiff  and  bur- 
gesses. 

Returning  Officer — ^The  bailiff. 

Right  of  Election — In  the  burgage-holders. 

Voters — About  fifty. 

124.    HIGH  AM  FERRERS,  (Northamptonshire.) 

2,  3  Philip  and  Mary. 
Municipal  Government — ^This  is  governed  by  a  mayor,  a 
steward,  a  recorder,  seven  aldermen,  thirteen  capital 
burgesses  and  commonalty,  with  inferior  officers. 
Returning  0/^cer— The  mayor. 

Right  of  Election — In  the  mayor,  aldermen,  burgesses, 
and  freemen,  being  householders,  and  not  receiving 
alms,    Jan.  28,  1702. 

206.    HINDON,  (Wilts.) 
27  Henry  VI. 

Municipal  Government — ^This  is  an  ancient  borough  by 
prescription,  governed  by  a  bailiff  and  burgesses. 

Returning  Officer — ^The  bailiff. 

Right  of  Election — In  the  inhabitants  of  houses  within 
the  said  borough,  being  housekeepers  and  parish^ 
sioners,  and  not  receiving  alms.    April  12,  1728. 

Voters — About  two  hundred  and  fifty. 

54.    HONITON,  (Devonshire.) 
28  Edward  I.  with  several  intermissions,  until  4  Edw.  II. 

when  it  ceased,  until  it  was  restored  16  Charles  I. 

Municipal  Government — ^This  is  an  ancient  borough  by 
prescription,  but  has  no  corporation  ;  is  governed 
by  a  portreeve,  who  is  annually  chosen  at  the  court 
leet  of  the  lord  of  the  manor. 

Returning  Officer — The  portreeve. 

Right  of  Election — In  •  the  inhabitants,  housekeepers, 
commonly  called  potwallersy  not  receiving  alms. 
December  18,  1724. 
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189.    HORSHAM,  (Sussex.) 
23  Edward  I. 

Municipal  Government — ^This  is  a  borough  by  prescrip- 
tioDy  governed  by  two  bailiffs^  annually  chosen  at 
the  court  leet  of  the  lord  of  the  manor,  by  a  jury, 
who  return  four  candidates,  out  of  which  the  steward 
nominates  two. 

Returning  Officer — ^The  bailiffs. 

Right  of  Election — In  all  such  persons  as  have  an  estate 
of  inheritance,  or  for  life,  in  burgage  houses,  or  bur- 
gage lands,  lying  within  this  borough.  June  16, 
1715.    Vid.  1  Fra.  33.    39  Sim.  Appen.  Ixx. 

87.  HUNTINGDONSHIRE. 

88.  HUNTINGDON  TOWN. 

23  Edward  I. 
Municipal  Government — A  mayor,  twelve  aldermen,  and 

burgesses. 
Returning  Officer — ^The  mayor. 
Right  of  Election — In  the  freemen  and  inhabitants. 

242.    HYTHE,  (Kent.) 

42  Edward  III. 

Municipal  Government — A  mayor,  jurats,  and  conmion- 

altv. 
Returning  Officer — ^Tlie  mayor. 

Right  of  Election — In  the  mayor,  jurats,  common  coun- 
cil, and  freemen.    Jan.  27,  1710. 

152.    IVELCHESTER,  (Somersetshure.) 

23  Edward  I. 
Municipal  Government — ^This  is  governed  by  two  bailiflSi 

and  twelve  burgesses,  who  are  lords  of  the  manor. 
Returning  Officer s-^The  bailiffs. 
Right  of  Election— AgteeMe  to  the  last  decision  of  the 
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house,  is  in  the  bailiffs,  capital  burgesses  and  inha- 
bitants, not  receiving  alms.    January  28,  1702. 

173.    IPSWICH,  (Suffolk.) 
23  Edward  L 

Municipal  Government — Is  governed  by  two  bailiffs,  a 
recorder,  a  high  steward,  twelve  portmen,  of  whom 
four  are  justices  of  the  peace,  a  town  clerk,  twenty- 
four  chief  constables,  a  treasurer,  and  two  chain* 
berlains. 

Returning  Officers — ^The  bailiffs. 

Right  of  Election — In  the  bailiffs,  portmen,  commonalty, 
and  freemen,  not  receiving  alms.     Feb.  3,  1710. 
A  resolution  passed,  that  portmen  are  an  essential 

constituent  part  of  the  great  court  for  making  freemen  of 

this  borough,  without  some  of  which  portmen  being 

present,  the  said  court  cannot  be  held.  March  31, 1714. 

Vid.  Sim.  Ixxi. 

35.     ST.  ivfes,  (Cornwall.) 
5  Mary  I. 

Municipal  Government — A  mayor,  a  recorder,  twelve 
capital  burgesses,  twenty-four  inferior  burgesses, 
and  a  town  clerk. 

Returning  Officer — The  mayor. 

Right  of  Election'^lci  the  inhabitants,  paying  scot  and 
lot.     Decembers,  1702, 

89.    KENT. 

287.    KINCARDINESHIRE,  (Scotland.) 
Anne,  Oct.  27,  1707. 

226,    KINGSTON-UPON-HULL,  (Yorkshire.) 

23  Edward  111. 
Municipal  Government — A  mayor,  twelve  aldermen,  a 
recorder,  a  chamberlain,  a  water  bailiff,  a  sheriff^ 
and  other  officers. 
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Returning  Officer — The  mayor. 

Right  of  Election — In  the  burgesses  and  freemen. 

227.    KNARESBOROUGH,  (Yorkshire-) 

r  Mary  I. 

Municipal  Government — This  is  an  ancient  borough  hj* 

prescription^  and  is  governed  by  a  bailiff. 
Returning  Officer — The  bailiff. 
Right  of  £/ec/f  on— Agreed  to  be  in  the  bnrgage-holders. 

May  17,  1690. 
Voters — About  fifty. 

288.    KIRCUDBRItJHT  STEWARTRY,  (Scotland.) 

Anne,  Oct.  27,  1707. 

94.    LANCASHIRE. 

96.    LANCASTER,  (Lancashire.) 

«3  Edward  I.  intermitted  from  23  Edward  III.  to 

Edward  VI. 
Municipal  Government — A  mayor,  a  recorder,    seven 
aldermen,   two  bailiffs,   twelve  capital  burgesses, 
twelve  common  burgesses,  and  other  officers. 
Returning  Officer — ^The  mayor. 
Right  of  Election — In  the  freemen  and  inhabitants. 

21.    LAUNCESTON,  (Coruwall.) 
23  Edward  I. 
Municipal  Government — ^Tbis  place  was  incorporated  by 
Queen  Mary,  in  1555,  and  is  governed  by  a  mayor,, 
a  recorder,  eight  aldermen,  and  burgesses. 
Returning  Officer — The  .mayor. 

Right  of  Election — In  the  mayor,  aldermen,  and  freemen^ 
being  inhabitants  at  the  time  they  were  made  free,  and 
not  receiving  pay  of  the  parish.     March  17,  1723. 

« 

The  aldermen  to  be  elected  out  of  the  legal  freemen. 
M^ch  24,  1724. 

h4 
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102.    LEICESTER  TOWN. 
28  Edward  I. 

Municipal  Government — ^A  mayor,  recorder,  steward, 
bailiff,  twenty-four  aldermen,  forty-eight  common 
council-men^  town  derk^  and  other  officers. 

Returning  Officer — The  mayor. 

Right  of  Election — Agreed  to  be  in  the  freemen,  not  re- 
ceiving alms,  and  in  the  inhabitants  paying  scot  and 
lot ;  but  persons  living  in  the  borough,  by  certifi- 
cate, not  having  gained  a  settlement,  by  renting 
£•10  per  annum,  or  serving  in  an  annual  office,  are 
not  entitled,  (by  paying  scot  and  lot,)  to  vote. 
Feb.  8,  1705. 

8a.    LEOMINSTER,  (Herefordshire.) 

23  Edward  I. 

Municipal  Government — ^This  is  governed  by  a  high  stew- 
ard, bailiff,  recorder,  twelve  capital  burgesses;  out 
of  whom  the  bailiff  is  chosen,  and  a  town  clerk* 

Returning  Officer — ^The  bailiff. 

Right  of  Election — In  1791,  was  agreed  to  be  in  the 
bailiff,  capital  burgesses,  and  inhabitants,  paying 
scot  and  lot.  April  16,  1725.  1  Peck.  482.  20 
Journ.  493. 

22.    LESKEARD,  (Cornwall.) 

23  Edward  I. 

Municipal  Government — A  mayor,  recorder,  eight  capital 

burgesses,  and  fifteen  assistants. 
Returning  Officer — The  mayor. 

Right  of  Election — In  the  corporation  and  sworn  free 
burgesses. 
In  the  mayor  and  burgesses,  March  10,  1803. 

23.    LESTWITHIEL,  (Cornwall.) 

23  Edward  I. — 4  Edward  II. 
"    Municipal  Government — This  town  is  governed  by  a 
mayor,  recorder,  six  capital  burgesses,  and  seven- 
teen assistants. 


APPENDIX.  cxxi 

Meiuming  Q^c«r— The  mayor. 

Right  of  Election — In  the  mayor  and  six  capital  bur- 
gessesy  together  with  the  seventeen  assistants  an- 
nually chosen,  and  who  bad  a  right  to  vote  at  the 
preceding  election  of  a  mayor.    Dec.  20,  1709, 

Foten — ^Twenty-five. 

191.    LEWES,  (Sussex.) 
23  Edward  I. 

Municipal  Government — This  is  a  borough  by  prescrip- 
tion, and  governed  by  two  constables,  chosen  an- 
nually at  the  court  leet  held  alternately  by  the  Dnkes 
of  Norfolk  and  Dorset,and  the  Earl  of  Abergavenny. 

Returning  Officers — The  constables. 

Right  of  Election — In  the  inhabitants  paying  scot  and 
lot    May  8,  1735. 

103.  LINCOLNSHIRE. 

104.  LINCOLN  CITY. 
49  Henry  III. 

Municipal  Government — This  town  is  governed  by  a 
mayor,  twelve  aldermen,  two  sheriffs,  a  recorder, 
four  chamberlains,  and  other  officers. 

Returning  Officers— The  sheriffs. 

Right  of  Election — In  the  citizens  and  freemen. 

290.    LINLITHGOWSHIRE,  (ScoUand.) 
Anne,  Oct.  27, 1707. 

168.    LITCHFIELD,  (Staffordshire.) 
33  Edward  I.  (with  intermissions)  until  Edward  VI. 

Municipal  Government — ^This  town  is  governed  by  two 
bailiffs,  twenty«four  burgesses,  a  recorder,  a  sheriff, 
a  steward,  and  other  officers. 

Returning  Officer — ^The  sheriff. 

Right  of  Election^Sy  the  last  decision  of  the  bouse,  is 
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^  in  the  bailifi^,  magistrates,  freeholders  of  40s.  per 
annum,  and  all  that  hold  by  burgage  tenure ;  and  in 
such  freemen  only  as  areenrolled.  Dec.  10, 1 718. 

100.     LIVERPOOL,  (Lancashire.) 

Edward  VL 

Municipal  Government-^This  town  is  governed  by  a 

mayor,  recorder,  and  common  council  of  forty-one, 

including  the  mayor,  recorder,  and  town  clerk. 

Returning  Officer — The  mayor. 

Might  of  Election^  In  the  mayor,  bailiffs,  and  freemen 
not  receiving  alms.     March  5,  1729. 

in.    LONDON  CITY. 
49  Hen.  III. 
Municipal  Government — Lord  mayor,  (who  is  annually 
elected  out  of  twenty-six  aldermen,)  a  recorder,  two 
sheriflfs,  (who  are  also  sheriffs  of  Middlesex,)  a  town 
clerk,  a  chamberlain;  and  other  officers. 
Returning  Officers — The  two  sheriffs. 
Right  of  Election — In  the  livery  of  London.    Act  of 

1725- 

142.    LUDLOW,  (Salop.) 

12  Edward  IV. 

Municipal  Government — Two  bailiffs,  twelve  aldermen, 
twenty-five  common  councilmen,  a  recorder,  town 
clerk,  and  other  officers. 

Returning  Officers — The  bailiffs. 

Right  of  Election — According  to  the  last  decision  of  the 
house,  it  was  resolved  that  the  sons  of  burgesses  of 
Ludlow,  and  those  that  marry  the  daughter:^  of 
burgesses,  have  a  right  to  be  made  burgesses;  and 
that  every  person  having  a  right  to  be  made  a 
burgess,  ought  to  demand  the  same  by  petition, 
signed  by  the  petitioner,  according  to  the  bye-Jaw 
of  1663,  and  not  otherwise^  Marcli  1, 1698.  Sim. 
-  ^appen.  Ixxiii. 
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215.    LUDGERSHALL,  (Wiltshire.) 
23  Edward  I.  intermitted  to  9  Henry  V. 

Municipal  Government — ^This  is  an  ancient  borough  by 
prescription^  governed  by  a  bailiff^  annually  chosen 
at  the  court  leet  of  the  lord  of  the  manor. 

Returning  Officer — ^The  bailiff. 

flight  of  Election — ^The  house  resolved,  that  pursuant  to 
their  last  determination^  the  right  of  voting  for 
members  to  serve  in  parliament  for  this  borougn,  is 
in  such  persons  as  have  any  estate  of  inheritance^  or 
freehold,  or  leasehold,  determinable  upon  life  or 
lives,  within  ihe  borough,  not  confined  to  ancient 
houses,  or  the  scites  of  ancient  houses  within  this 
borough.    April  15,  1791  ;  May  20,  1723. 

63.     LYME-REGIS,  (Dorsetshire.) 
23  Edward  I. 

Municipal  Government — A  mayor,  who  is  the  justice  of 
the  peace  during  his  mayoralty,  and  the  year  fol- 
lowing, and  in  the  third  year  is  both  justice  and 
coroner ;  a  recorder,  fifteen  capital  burgesses,  two 
of  whom  are  justices,  a  town  clerk,  and  other 
oflBcers. 

Returning  Officer — The  mayor. 

Right  of  Election — In  the  mayor,  capital  burgesses,  and 
freemen.     Feb.  28,  1727.    Sim.  appen.  Ixxii. 

164.    LYMINGTON,  (Hants.) 
27  Elizabeth. 

Municipal  Government — This  is  an  ancient  borough, 
governed  by  a  mayor^  aldermen,  and  burgesses 
without  limitation. 

Returning  Officer — ^The  mayor. 

Right  of  Election — According  to  the  last  decision  of 
the  house,  is  not  in  the  mayor,  burgesses,  and  in- 
habituLits,  not  receiving  alms,  but  in  the  mayor  and 
burgesses  only.    Jan.  11,  1710. 
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116.    LYNN-REGIS,  (Norfolk.) 
23  Edward  I. 
Municipal  Government — This  is  an  ancient  borough  by 
prescription ;  it  is  governed  by  a  mayor,  an  high 
steward,  an  under  steward,  a  recorder,  twelve  al- 
dermen, and  eighteen  common  councilmen,   and 
other  officers. 
Returning' Officer — ^The  mayor. 
Right  of  Election — In  the  freemen. 

MAIDSTONE,  (Kent.) 
Edward  VI. — Lost  its  right  until  2  Elizabeth. 

Municipal  Government — ^A  mayor,  recorder,  twelve  ju- 
rats, and  twenty-four  commoners. 

Returning  Officer — The  mayor. 

Right  of  Election — In  the  freemen  not  receiving  alms 
or  charity.    Feb.  7,  1701.     Dec.  8,  1702. 

74.    MALDEN,  (Essex.) 
2  Edward  III. 

Municipal  Government — T  is  town  is  governed  by  two 
bailiffs,  eight  aldermen,  and  eighteen  capital  bur* 
gesses. 

Returning  Officers — The  bailiffs. 

Right  of  -E/ec/iow— In  such  freemen  as  do  not  receive 
alms,  and  are  entitled  to  freedom  by  birth,  marriage, 
or  servitude;  and  persons  deriving  their  right  of 
freedom  from  honorary  freemen,  and  persons  claim- 
ing their  freedom  by  purchase,  and  exercising 
trades  within  this  borough,  have  no  right  to  vote. 
May  20,  1715. 

212.    MALMESBURY,  (Wiltshire.) 
23  Edward  I. 
Municipal  Government — An  alderman,  who  is  chosen 
yearly,  twelve  capital  burgesses,  and  twenty-four 
assistants,  landholders,  and  commoners. 
Returning  Officer — ^The  alderman. 
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Right  of  Election — Agreed  to  be  in  the  alderman  and 
twelve  capital  burgesses.     Dec.  13,  1702. 

233.     MALDON,  (Yorkshire.) 
23,  26  Edward  I.  it  then  ceased — restored  in  1640, 

Charles  I. 
Municipal  Government — ^This  is  a  borongh  by  prescript 
tion,  governed  by  a  bailiff,  chosen  annually  at  the 
court  leet  of  the  lord  of  the  manor. 
Returning  Officer— The  bailiff. 

Right  of  Election — In  the  burgage-holders.  In  the 
inhabitants  rated  to  church  and  poor. 

218.    MARLBOROUGH,  (Wiltshire.) 

23  Edward  I. 

Municipal  Government — ^Tliis  is  an  ancient  borongh  by 
prescription,  and  is  governed  by  a  mayor,  two  jus- 
tices, twelve  aldermen,  twenty  burgesses,  a  town 
clerk,  two  bailiffs,  and  other  officers. 

Returning  Officer — The  mayor. 

Right  of  Election — In  the  mayor  and  burgesses  only, 
May  13,  1717. 

Voters — ^About  twenty-one. 

14.    GREAT  MARLOW,  (Bucks.) 

28  Edward  1.  to  2  Edward  II. 

It  then  ceased  to  send  members  until  21  James  I. 

Municipal  Government — This  is  no  corporation,  and  it 
governed  by  the  constable,  who  is  annually  chosen 
at  the  court  leet  of  the  lord  of  the  manor. 

Returning  Officer — The  constable. 

Right  of  Election — In  the  inhabitants  only,  paying  scot 
and  lot.    Nov.  21,  1690. 

40.    ST.  MAW'S,  (Cornwall.) 
5  Elizabeth. 
Municipal  Govemmeni — ^A  portreeve  or  mayor. 
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Returning  Officer— T\\e  mayor. 

Right  of  Election — In  the  mayor  or  portreeve,  and  the 
resident  burgesses. 

38.    ST.  MICHAEL'S,  or  MITCHELL,  (Cornwall.) 

7  Edward  VL 

Municipal  Government — ^This  is  a  borough  by  prescrip- 
tion, and  governed  by  a  portreeve,  chosen  annually 
by  a  jury  of  the  chief  inhabitants,  out  of  the  six 
principal  tenants,  who  are  called  deputy  lords  of 
the  manor,  because  they  possess  lands  in  the  bo- 
rough. 

Returning  Officer — ^The  portreeve. 

Right  0f  Election — In  the  portreeve  and  lords  of  the 
manor,  who  are  capable  of  being  portreeves,  and  tlie 
inhabitants  of  this  borough,  paying  sc6t  and  lot. 
March  20,  1700.    Sim.  p.  Ixxv. 

65.    MELCOMB-REGIS,  (Dorsetshire.) 
(See  Weymouth.) 

263.    MERIONETHSHIRE. 
27  Henry  VIII. 

100.    MIDDLESEX. 

190.    MIDHURST,  (Sussex.) 
4  Edward  II. 
Municipal  Government — This  is  a  borough  by  prescrip- 
tion, governed  by  a  bailiff,  annually  chosen  by  a 
jury  at  the  court  leet  of  the  lord  of  the  manor. 
Returning  Officer — Tbe  bailiff. 
Right  of  Election — In  the  burgage-holders. 
Voters — About  one  hundred. 

153.    MILBOURNE  PORT,  (Somersetshire.) 

26  Edward  I. 
Municipal  Government — Ninejcapital  bailiffs,  who  choose 
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two  under  bailifisi  which  last  are  the  returning 
officers. 
Right  of  Election— Is  only  in  the  capital  bailifl^  anil 
their  deputies — in  the  commonahy,  stewards,  and 
other  inhabitants  paying  scot  and  lot.  Dec.  8, 
1702. 

151,    MINEHEAD,  (Somersetshire.) 

1  Elizabeth. 
Municipal  Government — Is  governed  by  two  ooiistablie^, 
annually  chosen  at  the  court  leet  of  the  lord  of  the 
manor. 
Returning  Officers — The  baiiiflls.  • 

Right  of  Election — In  the  parishioners  of  Minehead  and 
Dunster,  being  housekeepers  in  the  borough  of 
Minehead,  and  not  receiving  alms.    Feb.  24,  1717. 

The  precept  to  be  directed  to  the  two  constables,  and 
they  to  make  the  return.    June  13,  1717. 

ua.    MONMOUTHSHIRE. 
27  Henry  VIII. 

113.    MONMOUTH  TOWN. 
27  Henry  VUl. 

Municipal  Govemment-^Two  bailifis,  fifteen  common 
councilmen,  and  a  town  clerk. 

Returning  Officen — ^The  bailifis. 

Right  of  Election — As  last  decided  by  the  house,  is  as 
follows  :  does  not  belong  to  the  bargesses  and  inha- 
bitants of  Monmouth  only,  but  the  inhabitants  of 
the  borough  of  Newport  and  Aske  have  a  right  to 
vote.    Nov.  26,  1680. 

264.    MONTGOMERYSHIRE. 
27  Henry  VUL 
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265.    MONTGOMERY  TOWN. 
27  Henry  VIII. 
Municipal  Government — ^Two  bailiffsi    coroners,    bur- 
gesses and  other  officers. 
Returning  Officers — ^The  bailiiSs. 

Rigkt  of  Election — In  the  burgesses  of  the  borough  only. 
April  16,  1728. 

127.    MORPETH,  (Northumberland.) 

1  Mary. 

Municipal  Government — This  is  an  ancient  borough  by 
prescription,  governed  by  two  bailiffs  and  seven 
aldermen. 

Returning  Officers — The  two  bailiffs,  who  are  chosen  out 
of  four  persons  presented  by  the  free  burgesses  to 
the  lord  of  the  manor's  steward,  who  holds  a  court 
here  twice  a  year. 

Right  of  Electionr^ls  only  in  the  bailiffs  and  free  bur- 
gesses of  this  borough.    March  9, 1695. 

Voters — ^About  two  hundred. 

132.    NEWARK,  (Nottinghamshire.) 
24  Charles  II. 

Municipal  Government — A  mayor,  and  twelve  aldermen. 

Returning  Officer — ^The  mayor. 

Right  of  Election — In  the  mayor,  aldermen,  and  all  the 

inhabitants,  paying  scot  and  lot  within  this  borough. 

March  22,  1791.     1  Fra.  265.  314. 

170.    NEWCASTLE-UNDER-LINE,  (Staffordshire.) 

27  Edward  III. 

Municipal  Government — A  mayor,  two  bailiffs,  twenty- 
four  common  councilmen,  and  other  officers. 

Returning  Officer — The  mayor. 

Right  of  Election — Before  the  charter,  in  the  mayor, 
bailiffs,  and  common  council ;  and  it  was  resolved 
that  the  late  constitution  altered  not  the  former 
custom.    April  9,  1624.    By  the  last  decision  of 
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tiie  house,  was  agreed  to  be  in  the  freemen  residing 
in  this  borough.    March  21,  1794* 

126.  NEWCASTLE-UPON-TYNE, (Northumberland) 

23  Edward  I. 

Municipal  Government — A  mayor,  nineteen  aldermen,  a 
recorder,  a  sheriff,  a  town  clerk,  and  other  officers. 

Returning  Officer — The  sheriff. 

Jtight  cf  Election — In  the  corporation  and  free  bur- 
gesses. Vid.  resolution  27th  Feb.  1705.^  Sim. 
Appen.  Ixxvii. 

Voters — About  two  thousand  five  hundred. 

39.    NEWPORT,  (CornwaU.) 

7  Edward  VI. 

Municipal  Government — ^Two  vianders,  chosen  annually 

at  the  court  leet  of  the  lord  of  the  manor. 
Returning  Officers — ^The  vianders. 
Bight  of  Election — In  the  vianders,  with  the  inhabitants, 
paying  scot  and  lot. 

160.    NEWPORT,  (Hants.) 
23  Edward  I. 

Municipal  Government — ^This,  which  is  an  ancient  bo- 
rough by  prescription,  is  governed  by  a  mayor,  a 
recorder,  twelve  aldermen,  and  twelve  common 
councilmen. 

Returning  O^er— The  mayor. 

Bight  of  Election — In  the  mayor,  eleven  aldermen,  and 
twelve  burgesses, 

Foterj— Twenty-four. 

97.    NEWTOWN,  (Lancashire.) 
1  Elizabeth; 
Municipal  Government — Is  an  ancient  borough  by  pre- 
scription, and  is  governed  by  a  steward,  a  bailiff, 
and  burgesses. 
Returning  Officer — The  steward,  who  is  ako  steward  of 

the  lord  of  the  manor. 
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Right  of  Election — In  the  frfec  burgesses.  In  the  free- 
men or  burgesses  seised  of  a  corporeal  estete  of 
freehold,  in  any  house^  building  or  lands,  within 
the  borough,  of  jthe  value  of  40  «•  a  year  and  up- 
wards. Dec.  11, 1796. 
Foters — ^About  thirty-six. 

i6«.    NEWTOWN,  (Hants.) 
27  Elizabeth. 
Municipul  dyoemment — Is  governed  by  a  mayor,  and 
twelve  burgesses^  chosen  annually  by  the  lord  of 
the  manor. 
Returmng  Officer— The  mayor. 

Right  of  Ekction — In  the  mayor  and  burgesses,  having 
borough  lands  within   this  borough.     April  22, 
1729. 
Roters — ^About  thirty-nine. 

114.    NORFOLK. 
«37.    NORTHALLERTON,  (Yorkshire.) 

26  Edward  I. 
But  intermitted  from  that  time  until  1640, 16  Charles  I. 
Municipal  Government — ^This  ancient  borough  is  govern- 
ed by  a  bailiff,  deputed  and  authorized  by  the  Bishop 
of  Durham,  for  the  time  being,  by  patent  for  life : 
the  bishop  is  lord  of  the  manor. 
Returning  Officer — The  bailiff. 
Right  of  Election — In  the  burgage-holders. 
Foters — ^About  one  hundred  and  eighty. 

120.    NORTHAMPTONSHIRE. 
122.    NORTHAMPTON  TOWN. 
23  Edward  1. 
Municipal  Government — This   town  is  governed  by  a 
mayor,  recorder,  two  bailiffs,  four  aldermen,  twelve 
magistrates,  forty-^ight  burgesses,  and  other  officeiB. 
Returning  O^er— The  mayor. 

Rfght  of  Election — In  the  inhabitants,  being  house- 
holders, not  receiving  alms ;  and  the  sharing  in  the 
charitable  gift  distributed  at  Chostmas^  is  a  taking 
of  alms.    April  26,  1665. 
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125.    NORTHUMBERLAND. 

115.    NORWICH  CITY,  (Norfolk.) 

23  Edward  I. 

Municipal  Government — A  mayor,  recorderi  steward^  two 
sheriflsy  tweaty-four  aldermen^  sixty  common  coaa« 
cilmen,  and  other  oflScers. 

Returning  Officers — The  sheriffs. 

BigfU  of  Election — The  house  resolved,  that  the  right  of 
election  is  in  the  freeholdefs,  and  such  freemen  only 
of  this  city  as  are  entered  in  the  books,  and  do  not 
receive  alms  or  charity.     12  Mardi  1701. 

Resolved,  that  such  persons  as  had  a  right  to  their 
freedom  before  the  teste  of  the  writ,  and  took  oat  their 
freedom  after  the  said  teste,  not  having  demanded  the 
tame  before  the  said  teste,  had  not  a  right  to  vote  at  the 
last  election.    March  12,  1702. 

129.    NOTTINGHAMSHIRE. 

130.    NOTTINGHAM  TOWN. 
26  Edward  I. 

Municipal  Government — A  mayor,  six  aldermen,  a  re- 
corder, two  sheriffs,  two  coroners,  two  chamberlains^ 
a  town  clerk,  and  twenty-four  common  councilmen. 

Returning  Officers — ^The  sheriffs. 

Right  of  Election — Agreed  to  be  in  the  mayor,  freemen^ 
and  freeholders,  of  forty  shillings  per  annum.  It 
was  also  agreed,  that  the  eldest  sons  of  freemen  by 
their  birth ;  the  youngest  sons  of  freemen,  who  have 
served  seven  years  apprenticeship,  whether  in  Not- 
tingham or  elsewhere;  and  also  such  persons  as 
served  an  apprenticeship  to  any  freeman  of  Not« 
tingbam,  were  well  entitled  to  donand  their  freedom. 
June  10, 1701. 

i  2 
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51.    OAKHAMPTON,  (Devonshire.) 
28  Edward  I.;  7  Edward  II.;  and  16  Charles  I. 

Municipal  Government — A  mayor,  a  recorder,  seven  ca- 
pital burgesses,  and  eight  assistants. 

Returning  Officer — ^The  mayor. 

Right  of  Election — In  the  freeholders  and  freemen,  be- 
ing made  free  according  to  the  charter  and  bye- 
laws  of  this  borough.    Feb.  24, 1 7 1  o. 

That  the  mayor  of  the  town  and  borough  of  Oakhamp- 
ton  is  the  returning  officer  of  the  said  borough.  Feb.  28, 
1791.     1  Fra.  178. 

175.    ORFORD,  (Suffolk.) 

23  Edward  I.  ceased  until        Henry  VIII. 

Municipal  Government — A  mayor,  eight  portmen,  and 

twelve  capital  burgesses. 
Returning  Officer — ^The  mayor. 

Right  of  JS/ec^toTi— In  the  mayor,  portmen,  capital  bur- 
gesses, and  freemen,  not  receiving  alms.  Feb.  10, 
1609;  Jan.  29,  170S. 

291.  ORKNEY  and  ZETLAND-SHIRES,  (Scotland.) 

Anne,  Oct.  27,  1707. 

133.    OXFORDSHIRE. 

134:    OXFORD  UNIVERSITY. 

1  James  I. 
Right  of  Election — ^In  the  doctors  and  actual  masters. 
Returning  Officer — The  vice-chancellor  of  the  university. 

135.    OXFORD  CITY,  (Oxfordshire.) 

23  Edward  I. 
Municipal  Government — A  mayor,  a  high  steward,  a  Re- 
corder, four  aldermen,  two  chamberlains,  eight  as- 
eistants,  two  bailiflE^  a  town  deik,  all  who  hav€  served 
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the  office  of  bailiff  and  chamberlain,  and  twenty- 
four  common  councilmen.  The  mayor  for  the  time 
being  officiates  at  the  king's  coronation  in  the  but- 
tery,  and  has  a  large  gilt  bowl  and  cover  for  his  fee. 
Right  of  Election — is  stated  to  be  in  the  mayor, 
fifteen  more,  called  the  magistrates,  and  common 
council,  making  in  all  forty-eight.  In  the  freemen. 
Feb.  19,  1620. 

292.    PEEBLESHIRE,  (Scotland.) 
Anne,  Oct.  27,  1707. 

Vid.  resolution  11th  May,  1733.     Sim.  p.  Ixxviii. 

266.  PEMBROKESHIRE. 
27  Henry  VIII. 

267.  PEMBROKE  TOWN. 

27  Henry  VIII. 

Municipal  Government — ^A  mayor,  bailiff,  and  bargesses. 

Returning  Officer — The  mayor. 

Right  of  Election — In  the  mayor,  bailiff,  and  burgesses 

of  the  several  boroughs  of  Pembroke^  Tenby,  and 

Whiston.    Feb.  23,  1711. 

32.    PENRYN,  (Cornwall.) 
7  Edward  VI. 

Municipal  Government — A  mayor,  a  portreeve,  four  al- 
dermen, twelve  common  councilmen,  and  other 
officers. 

Returning  Officers — ^The  mayor  and  portreeve. 

Right  of'  Election — In  the  mayor,  portreeve,  aldermen, 
and  inhabitants  paying  scot  and  lot. 

OBSERVATIONS. 

After  the  general  election  in  1 807,  John  Trevamon, 
Bettesworth  Trevanian,  and  Wtlliam  Winl^ld,  esquires, 
petitioned  against  Sir  Christopher  Hawkins.  This  was 
tried  by  a  select  committee,  who  found  that  Mr.  Trevor 
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man  was  duly  elected,  and  ought  to  have  beep  returned  ; 
and  Aikins  IVrighi,  esq.  chairmaa  of  the  said  committee^ 
also  acquainted  the  house,  that  the  said  select  committee 
had  come  to  several  reaolutious,  which  they  directed  him 
to  report  to  the  house. 

**  That  it  appeared  to  the  committee  that  Sir  Chris^ 
topher  HawkinSf  hart,  had,  by  himself  and  his  agents^ 
been  guilty  of  bribery  and  corrupt  practices,  to  influence 
the  last  electors  for  the  borough  of  Penryn.''  Feb.  4, 
1807. 

306.    PERTHSHIRE,  (Scotland.) 
Anne,  Oct.  27, 1707. 

3  21.  PETERBOROUGH  CITY,  (Northamptonshire.) 

1  Edward  VI. 

Municipal  Govemmeni'^A  mayor,  aldermen,  and  other 

officers. 
Returning  Officer— The  bailiff,  appointed  by  the  dean 

and  chapter. 
Right  of  Election — ^Agreed  to  be  in  the  inhabitants^ 

paying  scot  and  lot.    June  16,  1701. 

The  execution  and  return  of  the  precept  was  resolved 
to  be  io  the  bailiffs  appointed  by  the  dean  and  chapter. 
April  9,  1728. 

The  right  of  electing  burgesses  to  parliament  was  re- 
solved to  be  in  the  inhabitants  within  the  precincts  of 
the  minister  there,  being  householders,  not  receiving 
alms  ;  and  in  the  other  inhabitants  within  the  city,  pay- 
ing scot  and  lot.     May  13,  1728. 

159.    PETERSFIELD,  (Hants.) 

31  Edward  I.  when  it  ceased  until        Edward  VI. 

Municipal  Government'-^ls  governed  by  a  mayor  and 
commonalty. 
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Returning  Officer — ^Tbe  mayor,  who  is  chosen  annually 
at  the  court  leet  of  the  lord  of  the  manor* 

Bif^  of  Election — In  the  freeholders  of  lands,  or  ancient 
dwelling-houses,  or  shambles,  ordwdling-bouses  or 
shambles  built  upon  ancient  foundations  within  this 
borough.    May  9, 1727. 

50.    PLYMOUTH,  (Devonshire.) 
^  Edward  I.  when  it  ceased  until  20  Henry  VI. 
Municipal    Government — A  mayor,    twelve   aldermen, 
twenty-four  common  councilmen,  and  other  officers. 
Reluming  O/^er— The  mayor. 

Right  of  Election — In  the  mayor  and  commonalty.  June 
9,  1660. 

Resolved,  that  the  word  commonalty  above-men- 
tioned, extends  only  to  freemen  of  the  said  borough. 
Jan.  17, 1739. 

53.    PLYMPTON-EARLE,  (Devorohire.)      . 

23  Edward  I. 
Municipal  Government — A  mayor^  a  iecoTder»   eiglU 
aldermen  or  principal  burgesses^  a  bailiff>  and  a 
town  clerk. 
Returning  Officen — The  mayor  and  bailiff. 
Right  of  Election — In  the  mayor,  bailiff,  and  fieemen, 
and   in  the  sons  of  freemen,  who  have  right  to 
demand  their  freedom.    Jan.  28,  1702. 

238.    PONTEFRACT,  (Yorkshire.) 
S3,  s6  Edward  I.  when  it  ceased  until        James  L 

Municipal  Government — A    mayor,    twelve  aldermen, 

a  recorder,  and  burgesses. 
Returning  Officer — The  mayor. 
Right  of  Election — Agreeable  to  the  last  decision  of  the 

house,  is  as  follows : 

Resolved,  that  the  right  of  election  is  in  the  inhabitanta 
(householders,)  resident  there.    May  28, 1624. 
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Determined  to  be  in  the  persons  having  within  the  said 
borough  a  freehold  burgage  tenure,  paying  burgage- 
rent.  Feb.  5,  1770;  April  11,  1783;  June  11,  1784; 
March  9,  1791*    Vid.  other  resolutions,  Sim.  p.  Ixxx. 

6i.    POOLE,  (Dorsetshire.) 
36  Edward  III.  when  it  ceased  until  31  Henry  VI. 

Municipal  Government — ^A  mayor,  sheriff,  recorder,  four 
justices,  and  an  uncertain  number  of  aldermen,  (at 
every  person  after  he  has  served  the  office  of  mayor, 
commences  alderman,)  a  town  clerk,  and  conunoa 
couDcilmen. 

Returning  Officer — ^The  sheriff. 

Right  of  Election — In  the  out-burgesses  as  well  as  in  the 
in-burgesses.    June  15,  1661. 

Voters — ^About  one  hundred. 

157.    PORTSMOUTH,  (Hants.) 
23  Edward  I.  when  it  ceased  until  29  Henry  VI. 

Municipal  Government — A  mayor,  twelve  aldermen, 
a  recorder,  and  common  councilmen. 

Returning  Officer — The  mayor. 

Right  of  Election — In  the  mayor,  aldermen,  and  bur- 
gesses. '  Jan.  24,  1695.    Vid.  Sim.  Ixxx. 

Voters — ^About  sixty. 

95.    PRESTON,  (Lancashire.) 
23  Edward  I.  restored  by  King  Edward  VI. 
Municipal  Government — A  mayor,  recorder,  eight  alder- 
men,   four  under   aldermen,    seventeen    common 
councilmen,  and  a  town  clerk. 
Returning  Officer — The  mayor. 
Right  of  Election— In  all  the  inhabitants.  Dec.  1 8, 1 661 . 

It  was  determined  that  the  words  all  the  inhabitants  did 
not  mean  only  the  in-burgesses  of  the  last  guild,  or  those 
admitted  since  by  copy  of  court-roll,  who  are  inhabitants 
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of  this  place,  but  in  all  the  inhabitants  at  large.  Nov.  2g, 
1768. 

By  resolution,  1781, ''  inhabitants  **  does  not  mean  in 
burgesses  resident.  April|  17S5,  evidence  refused  to 
shew  that  construction  had  taken  place. 

93.    QUEENBOROUGH,  (Kent.) 

13  Elizabeth. 

Municipal  Govemment'^A  mayor,  four  jurats,  a  constable 

and  other  officers. 
Returning  Officer — ^Thc  mayor. 
Right  of  Election — In  the  mayor,  jurats,  and  bailiffs 

only.    April  17, 1729.     Vid.  Sim.  p.  Ixxxi. 
Voters — About  one  hundred  and  thirty-four. 

269.    RADNORSHIRE. 
27  Henry  VIII. 

270.    NEW  RADNOR,  (Radnorshire.) 

27  Henry  VIII. 
Municipal  Govemment'-^A  bailiff",  recorder,  two  alder^ 

men,  and  twenty-five  burgesses. 
Returning  Officer^^The  bailiff^. 
Right  of  Election — In  the  burgesses  of  Radnor,  Ryader, 

Knighton,  Knuckless,  and  Kevenlice,  only.    No-  ^ 

vember  12,  1690.     1  Doug.  17.    Vid.  resolution, 

7th  March,  1 769.    Sim.  Ixxxii. 
Voters — About  twelve  hundred. 

5.    READING,  (Berkshire.) 
23  Edward  I. 

Municipal  Government — A  mayor,  a  recorder,  twelve 
aldermen,  and  twelve  capital  burgesses.  v 

Returning  Officer — The  mayor. 

Right  of  Election — Is  in  the  inhabitants  only,  paying  scot 
and  lot.    May  30, 1716.    Vid.  alia  Sim.  p.  Ixxxii. 
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131.    EAST  RETFORD,  (Nottinglmmsbire.) 
9  Edward  II.  whea  it  ceased  uDtil  13  Elizabeth. 

Municipal  Gacemmeni'^Two  bailiffs^  a  ttewaid^  twelve 
aldermen,  and  other  oflicers. 

Returning  Officers — The  bailiffs. 

Right  of  Elect  ion— According  to  the  last  decision  of  the 
house,  is  in  such  freemen  only  as  have  a  right  to  their 
freedom  by  birth,  as  eldest  sons  of  freemen,  or  by 
serving  seven  years  apprenticeship,  or  have  it  by  le* 
demption,  inhabiting  in  the  said  boroagh  at  the 
time  of  their  being  made  free.    Jan.  11,  1710. 

230.    RICHMOND,  (Yorkshire.) 
23  Edward  I. 

Municipal  Government — ^A  mayor,  recorder,  twelve  alder- 
men, twenty-four  common  councilmen,  and  other 
officers. 

Returning  Officer — ^The  mayor. 

Right  of  Election — In  such  persons  only  as  are  owners 
of  ancient  burgages  in  this  borough,  having  a  right 
of  pasture  in  common,  called  Whitecliff  pasture. 
March  9,  1727. 

Voters — About  two  hundred  and  seventy. 

229.     RIPPON,  (Yorkshire.) 

23  Edward  I. 

Municipal  Government — A   mayor,    twelve    aldermen, 

twenty-four  assistants,  and  other  officers. 
Returning  Officer — The  mayor. 
Right  of  Election — In  the  burgage-holders. 
Voters — About  one  hundred  and  seventy. 

91.    ROCHESTER  CITY,  (Kent.) 
23  Edward  I. 
Municipal  Gaoemmeni^-^A  mayorp  a  recorder,  tweWe 
aldermen,  twelve  common  coOAcilmeOi  and  other 

officers. 
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Returning  O^c^r— The  mayor. 

R^^ht  qf  Election — Id  the  freemen  not  receiviag  alms  or 

charity.    1807. 
Voters — In  1817,  were  nine  hundred  and  seventy-eight. 

OBSERVATIONS. 

The  merits  of  the  Rochester  election  were  tried  before 
a  select  committee  of  the  house,  upon  the  petition  of 
Thomas  Moulden^  Henry  Larkf  Robert  BrookSf  and  Gre- 
gory Warner,  freemen,  complaining  of  an  undue  election 
and  return  for  die  said  city,  when  Mr.  Blackburn  from 
the  committee  informed  the  house,  that  it  appeared  to 
the  said  committee,  that  the  merits  of  the  petition  did 
depend  upon  the  right  of  election :  and  that  therefore 
the  said  committee  required  the  counsel  for  the  several 
parties  to  deliver  to  the  clerk  of  the  said  committee, 
statements  in  writing,  of  the  right  of  election,  for  which 
they  respectively  contended.    March  2,  1807. 

That  in  consequence  thereof,  the  counsel  for  the  peti« 
tioners  delivered  in  a  statement,  as  follows : 

*'  That  the  right  of  election  of  members  of  parliament 
for  the  city  of  Rochester,  is  in  all  the  freemen  of  the  said 
city  not  receiving  alms  or  charity." 

That  the  counsel  for  the  sitting  member,  James  Bar* 
nett,  Esq.  delivered  in  a  statement  as  follows : 

"  That  the  right  of  election  of  members  of  parliament 
for  the  city  of  Rochester  is  in  the  freemen  of  the  cor- 
poration, who  are  admitted  in  right  of  being  tlie  eldest 
SODS  of  freemen,  born  within  the  city,  or  by  servitude  or 
purchase,  and  not  receiving  alms." 

That  upon  the  statement  delivered  in  by  the  counsel 
for  the  sitting  member,  the  said  committee  have  de- 
termined, 
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That  the  right  of  election,  as  set  forth  in  the  said 
statement,  is  not  the  right  of  election  for  the  said  city 
of  Rochester. 

That  upon  the  statement  delivered  in  by  the  connsel 
for  the  petitioners,  the  said  committee  have  determined. 

That,  the  right  of  election,  as  set  forth  in  the  said  state- 
ment, is  the  right  of  election  for  the  said  city  of  Roches- 
ter, so  far  as  the  said  right  is  therein  described. 

That  the  said  committee  having  duly  considered  the 
said  statements,  and  the  evidence  adduced  before  them, 
touching  the  right  of  election  for  the  said  city  of  Roches- 
ter, have  determined. 

That  the  right  of  voting  of  members  to  serve  in  par- 
liament for  Rochester,  is  in  all  freemen  not  receiving 
alms  or  charity. 

That  the  said  committee  have  also  determined,  that 
James  Bamett,  Esq.  is  duly  elected  a  citizen  to  serve  in 
the  present  parliament  for  the  said  city  of  Rochester. 

And  also,  That  the  said  committee  have  determined, 
that  the  said  petition  did  not  appear  to  the  said  com- 
mittee to  be  frivolous  or  vexatious. 

And  the  said  determinations  were  ordered  to  be  en* 
tered  in  the  journals  of  the  house.  * 


*  At  the  general  election,  ISIS,  Sir  T.  B.  Thimpson  was  elected  member^ 
but  having  vacated  his  seat  by  accepting  of  an  office  under  government, 
(rid.  ante,  p.  49,  note,)  Mr.  Bamett  became  again  a  candidate,  and  was 
returned  by  a  majority  of  two  voices.  Some  of  the  voters  in  the  interest  of 
Sir  T.  B.  T.  petitioned  against  the  return,  and  the  following  is  the  sub* 
stance  of  the  trial  of  th«t  petition  before  the  committee. 
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Rochester  Petition,  First  Day,  22nd  February,  1817. 

The  petition  coatained  several  charges  both  against 
the  returning  officer,  and  the  sitting  member,  all  of 
which  were  given  up  by  the  petitioners  beTore  it  came  on 
to  be  heard  before  the  committee,  except  the  last ;  viz. 
that  the  returning  officer  had  acted  contrary  to  his  duty 
in  closing  the  poll  before  he  ought,  by  reason  whereof 
several  freemen  intending  to  vote  for  Sir  T.  B,  Thompson, 
the  other  candidate,  were  excluded  from  their  rights  of 
Toting.  —  The  petitioners  were  freemen,  electors  of 
Rochester,  who  had  voted  at  the  election.  Sir  T.  B. 
Thompson  did  not  petition,  nor  did  any  person,  who 
had  not  exercised  his  franchise;  the  counsel  for  the 
petitioners  admitted  the  right  of  voting  to  be  in  the 
freemen. 

W  They  also  admitted,  that  the  petitioners  did  not  mean  closing  tht 
to  charge  the  mayor  with  corrupt  partiality ;  that  the  P^J*  ^«*»»>«t 
only  charge  which  the  committee  would  have  to  consider,  noiice. 
was  that  of  closing  the  poll  mthout  sufficient  previous 
notice.    That  voters  were  on  their  road  to  vote  for  Sir 
T.  B.  Thompson,  of  which  the  mayor  had  notice,  and 
and  that  the  election  was  consequently  void. 

It  was  also  admitted  by  Mr.  Warren,  as  counsel  for 
the  petitioners,  that  the  returning  officer  was  not  bound 
to  keep  it  open  for  the  whole  15  days ;  and  that  to  justify 
him  in  delaying  to  close  the  poll  when  applied  to  for 
that  purpose,  there  must  be  a  we!l  founded  expectation, 
that  there  are  such  a  sufficient  number  of  voters  coming 
in,a8  will  create  a  majority  *,and  within  such  a  reasonable 
time  as  the  returning  officer  ought  to  allow.  That  if  the 
candidate  having  the  minority,  protest  against  closing  the 
poll,  and  it  appear  that  if  all  the  remaining  electors  un- 
polled, should  come  up  and  poll  for  such  candidate,  they 

*  Mr,  Warrtn  again  recogaisad  Uia  priocipla  of  law,  as  laid  down  bera, 
ia  iha  Bmol  aaM.  1819. 
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could  Qot  turn  the  election  in  his  favoiur,  then  the  re- 
turning officer  would  not  be  justified  in  keeping  open 
the  poll  for  them ;  particularly  where  sufficient  notice 
had  been  given,  and  time  allowed  for  th^n  to  come  in 
if  they  chose  to  have  exercised  their  franchise. 

It  appeared  in  evidence^  that  the  proclamation  of  the 
election  had  been  made  on  the  J  5th>  and  that  the  dection 
had  commenced  on  Thwsday,  the  20th ;  that  the  poll 
had  closed  at  5  o'clock  on  the  Thursday  foliowii^; 
during  which  time,  814  persons  had  polled ;  viz. 

For  the  sitting  member,  Mr,  Bamett   -    -    -  408 
And  for  the  other  candidate.  Sir  T.  B.  Thompson  406 

That  this  had  been  the  longest  contest  ever  remem*' 
bered  at  Rochester,  except  at  the  election  of  Sir  Sidoey 
Smith,  when  the  numbers  polled  were  -  -  -  -  780 
That  there  were  unpolled  at  that  time     -    -    -    -  110 

Total  at  SirSidney's  election    -------  890 


MM 


That  it  appeared  from  the  books  of  the  corporation^ 
that  the  number  of  freemen  electors  at  the  last  election 
at  Rochester  was  -----------  gjS 

Of  which  there  had  polled  ----.---814 

Remaining  unpolled  -    --r-..---  164 

Of  the  numl>er  remaining  unpolled  61  were  disqualified. 

Resident  in  Rochester  unpolled    -    9  residents, 

27  outvoters, 
52  abroad. 

The  town  clerk  could  give  noT        „„^counted  for. 
account  of ------J 

mmmmmamm 
164 


The  poll  was  put  in  by  JIfr.  John  Praul,  the  town 
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derki  who  proved  that  oq  Tuesday,  the  25\b,  onlj  15 
penons  polled,  and  oa  Wedoeaday,  only  8  persons  polled. 
That  on  the  morning  of  Wednesday,  before  going  to  the 
poll,  the  mayor  had  consulted  him  on  the  proprie^  of 
closing  the  poll,  and  that  by  his  advice»  he  had  come  to 
the  determination  of  closmg  the  poll  at  5  o'clck  on  the 
ibUowing  day,  viz.  Thursday,  and  bad  intended  to  declare 
laeh  to  be  his  intention  at  the  poll  of  Wednesday.  That 
oa  die  Wednesday,  soon  after  the  poll  was  opened  md 
before  any  person  had  polled,  the  mayor  was  applied  to  by 
one  of  the  freemen  to  close  the  poll ;  whereupon  the  mayor 
•aid  he  bad  decided  on  closing  the  poll,  and  only  waited 
for  a  communication  with  the  parties,  which  he  hoped  to 
have  had  before,  as  he  thought  sufficient  time  had  been  al- 
lowed for  all  the  voters  to  come  in.  Sir  T.  B.  Thompson 
protested  against  the  mayor  closing  the  poll,  or  declaring 
when  he  had  decided  to  close  it,  and  begged  the  mayor, 
if  he  bad  determined  to  declare  the  time,  not  to  name 
that  time  till  the  following  clay.  That  the  mayor,  at  the 
earnest  request  and  solicitation  of  Sir  T.  B.  Thompson^ 
consented  not  to  declare  the  time  he  had  fixed  for  closing 
the  poll  till  the  following  morning,  saying,  that  he  had 
consulted  the  town  clerk,  who  was  the  law  officer  of  the 
corporation,  and  he  had  advised  him  he  was  right,  and 
that  the  course  to  be  pursued  was  too  dear  to  be  misun- 
derstood ;  that  he  had  sent  to  London  for  an  assessor  to 
decide  on  some  queried  votes,  and  if  the  assessor  arrived 
before  the  following  morning,  and  his  advice  was  adverse 
to  the  determination,  he  would  abide  by  that  advice. 


Mr.  Lewis,  agent  for  Sir  T.  B.  Thompson,  proved  that 
on  the  Wednesday,  Sir  T  B.  T,  had  declared  to  the 
mayor,  that  though  he  had  no  wish  unnecessarily  to  keep 
open  the  poll,  he  had  some  voters  on  the  road,  and  tilL 
they  arrived,  he  should  protest  against  closing  the  poll, 
but  Mr.  L.  admitted  that  Sir  T.  B.  T.  appeared  satisfied 
when  the  mayor  had  consented  to  defer  declaring  his 
determination  till  the  morning  of  the  next  day.  This  wit- 
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nes8  and  another  proved  that  they  had  offered  to  give  lists 
to  the  mayor,  of  the  names  of  the  voters  they  expected 
for  Sir  T.  B.  T.  though  as  one  of  them  was  ill^  they 
could  not  say  certainly  when  they  would  arrive. 

It  was  contradicted  on  the  other  side^  that  any  list  of 
the  names  of  the  electors  who  were  said  to  he  on  the  road, 
was  offered  to  the  mayor ;  there  was  also  some  conflicting 
testimony  as  to  what  the  mayor  had  said  on  the  Wed- 
nesday, viz.  whether  he  had  consented  to  defer  declaring 
the  time  be  had  fixed  for  closing  the  poll  till  the  next 
morning,  or  whether  he  had  consented  to  defer  declaring 
the  time  to  be  fixed,  till  the  next  morning.    ' 

It  was  also  proved  by  Mr.  Lewis  and  others,  that  on  the 
morning  of  the  last  day,  soon  after  the  poll  was  openedj 
the  mayor  said  that  he  was  about  to  declare  the  time  he 
had  fixed  the  day  before,  and  which  he  was  then  prevented 
from  declaring  at  the  request  of  5tr  T*  B.  T.;  that  he  had 
considered  the  subject  of  closing  the  poll,  and  as  he  con- 
ceived there  had  been  sufiicient  time  to  give  every 
elector  an  opportunity  of  voting,  he  should  close  the  poll 
at  five  o'clock  on  that  day.  Sir  T.  B.  T.  again  protested 
against  the  poll  being  closed,  on  which  the  mayor  said  he 
had  been  disappointed  in  not  seeing  the  assessor  before 
that  time,  but  should  he  arrive  in  time,  he  would  still  alter 
his  determination,  if  on  consul  ting  with  him,  (the  assessor) 
it  appeared  that  be  had  come  to  a  wrong  determination; 
'^  but,"  said  he,  **  I  have  consulted  the  town  clerk,  and 
he  says  I  am  perfectly  correct,  and  considering  the  state 
of  the  poll  yesterday,  I  think  I  am  right,  and  it  is  just." 

It  was  proved  that  the  person  who  had  been  sent,  for  a 
barrister,  as  assessor,  did  return  about  one  o'clock,  not 
being  able  to  get  the  assistance  of  the  gentleman  applied 
to,  and  had  therefore  brought  with  him  a  solicitor  whom 
the  mayor  did  not  expect,  but  who  was,  as  was  admitted 
by  both  sideS;  a  gentleman  of  very  high  reputation  and 
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character,  and  particularly  conversant  with  the*  subject 
of  elections.  That  this  gentleman  told  the  mayoii  he 
might  legally  close  the  poll  at  the  time  he  had  fix^d,  and 
in  his  opinion,  he  might  have  doue  so  two  or  three  days 
before.  It  Was  also  proved  that  this  gentleman  was  con- 
suited  as  to  the  queried  votes,  and  that  he  rejected  those 
for  the  sitting  member,  and  put  one  on  the  poll  for  Sir 
T.  B.  T.  whiqh  was  urged  by  the  counsel  for  the  sitting 
member,  as  a  proof  that  he  had  no  undue  bias  for  his 
cdieht.  It  was  also  strongly  urged  by  the  counsel  for  the 
sitting  member,  that  although  it  had  been  proved  that 
after  the  poll  had  closed  on  the  last  day,  several  electors 
bad  arrived,  it  was  not  proved  for  whom  they  had  in- 
tended to  vote,  and  that  neither  they  who  had  so  ar- 
rived, nor  Sir  T.  B.  71  had  petitioned,  or  been  called 
as  witnesses,  although  it  was  complained,  that  the  former 
were  deprived  of  their  privileges,  and  the  latter  of  his 
seat;  nor  was  it  proved  that  the  electors  might  not  have 
arrived  before.  That  the  mayor  had  exercised  a  sound 
discretion  in  closing  the  poll,  which  he  had  suffered  to 
remain  open  longer  than  usual,  and  longer  than  was  al- 
lowed in  one  of  the  largest  cities  in  the  world.*  That 
the  petitioners  had  therefore  no  just  reason  for  com- 
plaint,  and  trusting  that  the  committee  would  vote  the 
petition  to  be  frivolous  and  vexatious. 

On  the  other  hand  it  was  urged  by  the  counsel  for  the 
petitioners,  and  said  to  have  great  weight  with  the  com* 
mitlfc^  that  the  gentleman  who  acted  as  assessor,  was 
not  a  barrister,  and  might  have  had  some  bias  in  favour 
of  the  sitting  member,  whosa  attorney  he  then  was,  in 
supporting  the  election  against  the  petitioners. 

It  was  not  contended  by  the  counsel  for  the  petitioners 
that  if  the  mayor  had  persisted  in  declaring  his  intention 

*  Viz,  London,  where,  bj  act  of  parUament,  the  poU  matt  be  closed  ia 
teren  d^y.  See  alM>  the  •.  /»S.  3  G.  3.  e.  71.  bj  which  the  pctitionerf,  u 
to  certain  poioCib  arc  aada  conpateiit  mtnawis    FoiC. 
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on  the  Wednesdaji  it  would  not  have  been  a  sufficient 
notice,  particularly  considering  the  state  of  the  poll  on. 
that  day.     But  that  as  he  had  delayed  declaring  the 
time  till  the  morning  of  Thursday,  the  notice  was  too 
short,  and  the  election  void. 

26th  Feb.  1817.  The  committee,  eight  against  seven^ 
declared  the  election  to  be  void.  A  new  writ  was  or- 
dered accordingly  for  the  city  of  Rochester,  when  Mr. 
Bamett  was  elected  and  returned  without  opposition.* 

• 

Soon  after  this  decision,  a  committee  was  appointed 
to  consider  of  a  plan  for  further  limiting  the  duration  of 
polk,  and  by  their  recommendation  a  bill  was  brought 
in  for  that  purpose,  but  was  thrown  out  by  the  lords. 

243.    NEW  ROMNEY,  (Kent.) 
43  Edward  III. 

Municipal  Government — A  mayor,  jurats,  and  com- 
monalty. 

Returning  Officer — ^The  mayor. 

Right  of  Election— In  the  mayor,  five  jurats,  and  twenty. 
six  freemen. 

Voters — Thirty-two. 

*  The  following  is  •  progressiTt  state  of  eacb  da;r*spoIl  as  proved  before 
tlie  committee  :^ 


For  Mr,  B. 

ForSirT.B,T. 

Total 

First  day    -    •    .    153 

114 

277 

Second  day     •    -    150 

isr 

337 

Third  day  -    -    .      45 

50 

95 

Fourth  day,  Sunday. 

Fifth  day  -    -    -      27 

19 

46 

Sixth  day   ...        9 

6 

15 

Seventh  day    •    .        1 

7 

8 

Eighth  day      -    .      13 

23 

S$ 

408  406  814 

Majorityinfafooroflfr.  Barren    -    •    2 
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295.    ROSS-SHIRE,  (Scotland.) 
Aane,  Oct.  27,  1707. 

296.  ROXBURGHSHIRE,  (Scotland.) 
Anne,  October  27,  1707. 

131.    RUTLANDSHIRE. 

244.    RYE,  (Sussex.) 
42  Edward  III. 

Municipal  Government — Rye  being  an  appendage  to  tbe 
cinque  port  of  Hastings,  enjoys  the  same  privilege 
with  the  other  cinque  ports.  It  is  a  borough  by 
prescription,  and  is  governed  by  a  mayor,  twelve 
jarats,  and  the  freemen. 

Returning  Officer — The  mayor. 

Right  of  Election — In  the  mayor,  jurats,  and  freemen, 
inhabiting  in  the  said  port,  and  paying  scot  and  lot, 
Dec.  19,  1702.    Vid.  alia  Sim.  p.  Ixxxii. 

J 83.    RYEGATE,  (Surrey.) 
23  £dward  I. 
Returning  Officer-^The  bailiff. 
Right  of  Election — In  the  freeholders. 

OBSEBVATIONS. 

The  property  is  nearly  equally  divided  between  the 
Earl  of  Hardwicke  and  Lord  Somers. 

139.    SALOP  COUNTY,  or  SHROPSHIRE. 

27.    SALT  ASH,  (Cornwall.) 
Eiiward  VI. 

Municipal  Government — A  mayor,  six  aldermen,  and 
twenty  burgrses. 

Returning  Officer — The  mayor. 

k2 
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Bight  of  Election — Iq  the  corporation  and  freeholders ; 
but  in  the  fourth  imperial  parliament,  several  of  the 
inhabitants  petitioned  against  the  return  of  Matthew 
Russell,  esq.  and  Arthur  Champemoune^  esq.  and 
the  same  being  tried  by  a  select  committee  of  the 
house  of  commons^  on  the  19th  of  February,  1807^- 
they  came  to  the  following  resolution : 

That  the  right  of  voting  for  members  of  parliament 

for  the  borough  of  Saltash,  is  in  the  mayor  and  free 

burgesses  of  the  same,  being  members  of  the  corpora- 

**      tion  within  the  same,  and  in  no  other  persons.  See  varioiif 

resolutions.  Sim.  p.  Ixxxiii,  and  2  Lud.  108.  and  seq. 

S4i«    SANDWICH,  (Kent,  one  of  the  Cinque  Ports.) 

42  Edward  HL 

Municipal  Government — A  mayor>  julratd,  dXkA  dom- 

monalty. 
Uetuming  Officer — The  mayor. 
Right  of  Eleetian'^ln  the  freemen  resiant,  and  non- 

resiant,  except  those  who  receive  alms.    31  Oct. 

1690. 

203.  SALISBURY  CITY,  or  NEW  SARUM,  (Wilts,) 

23  Edward  I. 

Municipal  Government— A  mayor,  a  high  steward,  a  re- 
corder, a  deputy  recorder,  twenty-four  aldermen, 
thirty  common  councilmen,  and  other  officers. 

Returning  Officer — ^The  mayor. 

Right  of  Election — In  the  mayor  and  corporation,  con- 
sisting of  fifty-six  persons*    April  1,  1689. 

216.    OLD  SARUM,  (Wilts.) 

23  Edward  III. 

Right  of  Election-^In  the  freeholders,  being  bargage^ 

holders  of  this  borough.    November  14,  1688. 
Foter$ — About  seven. 
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fits.    SCARBOROUGH,  (Yorkshire;) 

23  Edward  III. 

Mumidpal  Government — Two  bailiffii,  two  ooronersy  fear 

chamberlainsi  and  thirty-six  burgesses. 
Returning  Officers — ^Thc  bailiffs. 
Might  €f  Election — Id  the  corporation  as  aboye-men- 

tioned.    31  April,  1736. 
FoleiT— Forty-four. 

246.    SEAFORD,  (Sussex.) 

An  Appendage  of  Hastingty  one  cf  the  Ciaqot  Ports. 

16  Edward  I.  continued  with  intermissions  until  1  Henry    # 
IV.  when  it  ceased  to  send  representatives  to  par- 
liament; restored  as  a  cinque  port  30  Henry  VIII.; 
but  did  not  send  representatives  to  parliament  until 
16  Charles  I. 

Municipal  Government — ^Two  bailiffs  and  jurats. 

Returning  Officers — ^The  bailiffs. 

R^^ht  of  Election — In  the  bailifik,  jurats,  and  freenm, 
and  the  popularity  also.  February  10,1671.  1  Doug. 
i33i  3  I>ottg.  22,  24,  29. 

Right  of  election  is  in  the  inhabitants,  bousekeepert 
of  the  said  town  and  port,  paying  scot  and  lot,  and 
in  such  inhabitants,  housekeepers,  only.  March  19, 
a 792. 1795.    3  Lud.  39. 

297.    SELKIRKSHIRE,  (Scotland.) 
Anne,  Oct.  27,  1707. 

€7.    SHAFTON,  or  SHAFTESBURY,  (Donetshifc.) 

26  Edward  L 
Municipal  Government — A  mayor,  a  recorder,  twelve 

aldermen,  bailiffs,  and  common  councilmen,  and 

other  vofficers. 
Returning  Officer — The  mayor. 
Right  of  Election-^ls  not  in  the  Biayor  and  burgesses^ 

but  in  the  inhabitants,  paying  scot  and  lot.    Feb. 

«9;  1695. 

k3 
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192.    NEW  SHOREHAM,  (Sussex.) 

23  Edward  I. 

Municipal  Government — This,  which  is  a  borough  by 
prescription,  is  governed  by  two  constables. 

Returning  Officers — ^The  constables. 

Right  of  Election — Formerly  in  the  inhabitants  paying 
scot  and  lot.  But  an  act  of  parliament  passed  in 
1771,  whereby  it  was  declared  that  all  the  free- 
holders of  forty  shillings  per  annum,  in  the  rape 
or  hundred  of  Bramber,  (in  which  Shoreham  is 
situated,)  have  a  right  to  vote. 

140.    SHREWSBURY,  (Salop.) 

23  Edward  I. 

Municipal  Govemment'^A  mayor,  a  recorder,  a  steward, 
a  town  clerk,  twenty-four  aldermen,  andibrty-eight 
common  councilmen,  and  other  officers. 

Returning  Officer — ^The  mayor. 

Right  of  Election — ^As  determinied  by  the  house,  is  as 
follows :  '^  In  the  burgesses  inhabiting  the  said 
borough,  or  the  suburbs  thereof,  paying  scot  and 
lot,  and  not  receiving  alms  or  charity."  Dec.  20, 
1709;  April  9,  1723.     1  Doug.  463. 

Is  in  the  mayor^  aldermen,  and  burgesses.  May  27, 
1714. 

N .  B.  Several  parishes  and  villages  were  voted  to  be 
no  part  of  the  ancient  borough  or  suburbs.  April  9^ 
1723,    Sim.  p.  Ixxxv. 

145.    SOMERSETSHIRE. 

154.    SOUTHAMPTON. 

156.    SOUTHAMPTON  TOWN. 
23  Edward  I. 
Municipal  Government — A  mayor,  a  recorder,  a  sheriff. 
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and  two  bailiffsi  all  those  who  have  served  in  any  of 
the  foregoing  ofQces  constitute  the  common  council, 
which  consequently  is  unlimited  ;  but  the  corpora- 
tion have  a  power  of  choosing  burgesses,  who,  though 
not  members  of  the  common  council,  are  yet  of  the 
corporation,  and  have  votes.  There  are  eleven 
justices  of  the  peace,  viz.  the  mayor  for  the  time  be- 
ing, the  bishop  of  Winchester,  the  recorder,  the  last 
mayor,  five  aldermen,  and  two  burgesses.  All  who 
have  passed  the  chair  are  aldermen.  The  corpora- 
tion have  likewise  a  town  clerk,  and  several  other 
oflScers.  « 

Returning  Officer — The  bailiffs. 

Right  of'  Election — In  the   burgesses  and  inhabitants. 

Dec.  31,  1689. 

f 

Resolved,  that  the  outliving  burgesses,  as  well  as  the 
burgesses  (inhabitants,)  paying  scot  and  lot,  had  a  right 
to  vote.    March  17,  1695. 

The  mayor  and  bailiffs  are  the  returning  officers. 
April  3,  1 735. 

181.    SOUTH  WARK,  (Surrey.) 

23  Edward  I. 

Municipal  Government — By  the  grant  of  King  Edward 
VI.  this  borough  is  under  the  government  of  the  lord 
mayor  of  London,  and  constitutes  one  of  the  twenty- 
six  wards  of  that  city,  by  the  name  of  Bridge  Ward 
Without ;  and  has  an  alderman  that  presides  over 
it.  The  lord  mayor  appoints  a  steward  and  bailiff, 
who  hold  courts. 

Returning  Officer — The  bailiff. 

Right  of  Election — In  the  inhabitants  paying  scot  and 
lot.  November  10,  1702.  Vid.  resolutions,  29 
June,  1714.    Sim.  p.  Ixxxvii. 

167.    STAFFORDSHIRE. 

k4 
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t6g.    STAFFORD  TOWN. 
23  Edward  L 

Municipal  GovertMent — A  mayor,  a  recorder;  ttti  ftlder- 
meti^  twenty  conimon  ccuncilmen,  and  other  officers. 

Returning  Officer — The  mayor. 

"Right  of  Election — In  the  mayor,  aldermen,  tod  bur- 
gesses resiadt  within  the  borough.  November  27^ 
1722.  Vid.  resolutions,  1710  and  1724.  Sim.  p. 
Ixxxvii.  1  Doug.  212,  213. 

Voters — ^Ab6ut  fbur  hundred  and  eighty. 

107.    STAMFORD,  (Lincolnshire.) 
23  Edward  I. 

Municipal  Government — A  mayor,  a  recorder,  a  depvitj 
recorder^  twelve  aldermen,  a  town  clerk,  twenty- 
four  capital  burgesses,  and  other  officers. 

Returning  Officer — ^The  mayor. 

Right  of  Election — In  the  inhabitants  paying  scot  and 
lot,  and  not  receiving  alms  or  public  charities. 
March  8,  1735.    3  Doug.  86. 

Voters — Five  hundred. 

298.    STIRLINGSHIRE. 
Anne,  Oct.  27, 1707. 

194.    STEYNING,  (Sussex.) 
4  Edward  II. 

Municipal  Government — ^This  is  an  ancient  borough  by 
prescription,  and  governed  by  a  constable,  chosen 
annually  at  the  court  leet  of  the  lord  of  the  manor. 

Returning  Officer—  The  constable. 

Right  of  Election — According  to  the  last  decision  of  the 
house,  is.  That  no  persons  have  a  right  to  vote  at  any 
election  for  members  to  serve  in  parliament  for  the 
borough  of  Steyning,  in  respect  of  any  houses  within 
the  borough  of  Bramber,  the  tithing  of  Bridlington, 
or  the  manors  of  Charlton,  or  King's  Barnes ;  and 
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that  the  right  of  election  for  members  to  serve  in 
parliament  for  the  borough  of  Steyning,  in  the 
county  of  Sussex,  is  in  the  constable  and  house- 
holdersy  inhabitants  within  the  said  borough,  paying 
scot  and  lot,  and  not  receiving  alms.  April  4,  1792. 
Vid.alia  Sim.  p.  Ixxxvii. 

161.    STOCKBRIDGE,  (Hants.) 

1  Elizabeth. 
Municipal  Government — This  is  an  ancient  borough  by 

prescription,  and  governed  by  a  bailiff,  a  constable, 

and  a  serjeant  at  mace. 
Returning  Officer — ^The  bailiff. 
Right  of  Election — In  the  inhabitants,  paying  scot  and 

lot. 

177.    SUDBURY,  (Suffolk.) 
1  Elizabeth. 

Municipal  Government — A  mayor,  a  recorder,  six  alder- 
men, twenty-four  capital  burgesses  or  common 
councilmen,  a  town  clerk,  a  bailiff,  and  two  Ser- 
jeants at  mace. 

Returning  Officer — The  mayor. 

Right  of'  Election — Is  only  in  the  sons  of  freemen,  bom 
after  their  fathers  were  made  free ;  and  such  as  have 
served  seven  years  apprenticeship,  or  been  made 
freemen  by  redemption.  December  6, 1 703.  Sim. 
Ixxxviii. 

i7«.    SUFFOLK. 

180.    SURREY. 
187.    SUSSEX. 

399.    SUTHERLANDSHIRE,  (Scotlaad.) 
Aone,  Oct.  27, 1707 
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171.    TAM WORTH. 

5  Elizabeth. 
Partly  in  Stafford  and  partly  in  Warwick  shires,  being 
divided  by  the  River  Thame,  each  side  of  the  town 
chooses  a  representative  in  parliament. 
Municipal  Government — A   high   steward,  two  bailiffs, 
one  for  that  part  of  the  town  in  each  county,  a  re- 
corder, an  under  steward,    twenty-four  principal 
burgesses,  and  other  officers. 
Returning  Officers — ^The  bailiffs. 

Bight  of  Election — According  to  the  last  decision  of  the 
house,  is  in  the  inhabitants,  being  householders, 
paying  scot  and  lot,  not  receiving  alms.  January  22, 
1722.     Vid.  alia  Sim.  p.  Ixxxviii. 

55.    TAVISTOCK,  (Devonshire.) 
23  Edward  I. 

Municipal  Government — ^This  is  an  ancient  borough  by 
prescription,  and  governed  by  a  portreeve,  who  is  an- 
nually chosen  on  Michaelmas  day,  by  twenty-four 
freeholders,  at  the  court  leet  of  the  lord  of  the  manor. 

Returning  Officer — The  portreeve. 

Right  of  Election — In  the  freeholders  of  inheritance  in 
possession,  inhabiting  within  the  said  borough. 
March  13,  1695;  February  4,  1696;  January  19, 
1702. 

Voters — Were  about  ten,  but  now  uncertain. 

149.    TAUNTON,  (Somersetshire.) 
23  Ed  ward  I. 

Municipal  Government — This  is  an  ancient  borough  by 
prescription,  is  governed  by  a  mayor,  a  recorder,  a 
justice  of  the  peace,  two  aldermen,  twenty-four 
capital  burgesses,  a  town  clerk,  two  constables,  two 
portreeves,  and  two  Serjeants  at  mace.  The  mayor 
and  aldermen  are  annually  chosen  out  of  the  twenty- 
four  burgesses. 

Returning  Officer — The  mayor. 

Right  of  Election — In  the  inhabitants  within  the  said 
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borough,  being  pot  wallers,  and  not  receiving  aim 
or  charity.     July  2a,  1715. 

79.    TEWKESBURY,  (Gloucestershire.) 

22  James  I. 
.   Municipal  Government  ^This    town    is    governed    by 
twenty-four  burgesses,  two  of  whom  are  annually 
chosen  bailiiFs. 
Returning  Officers — The  bailiffs. 

Right  of  Election — In  the  inhabitants,  paying  scot  and 
lot,  in  the  freemen  at  large,  and  in  all  persons 
seised  of  an  estate  of  freehold  in  an  entered  dwelling 
house  within  the  ancient  limits  of  the  said  borough. 
March  1,  1797. 

118.    THETFORD,  (Norfolk.) 
1  Edward  VI. 

Municipal  Governmetit^^A  mayor,  a  recorder,  ten  alder- 
men, twenty  common  council-men,  and  other  offi- 
cers. 

Returning  Officer — ^The  mayor. 

Right  of  Election — In  the  mayor,  burgesses,  or  aldermen, 
and  commonalty,  or  common  council,  amounting 
in  the  whole  to  thirty-one.  June  7,  1685.  Sim. 
p.  Ixxxix. 

Voters — Thirty-one. 

234.    THIRSKE,  (Yorkshire.) 

23  Edward  III.  when  it  ceased  until  1553,  Edward  VI. 

Municipal  Govemmenl — This  is  an  ancient  borough  by 
prescription^  and  is  governed  by  a  bailiff,  and  be- 
tween forty  and  fifty  burgage-hdders.  The  bailiff 
is  chosen  by  the  latter,  and  sworn  by  the  steward 
of  the  lord  of  the  manor,  for  whom  he  holds  a 
court  leet  twice  a  year,  on  Lady-day  and  Michael- 
mas-day. 
•  Returning  Officer — The  bailiff. 

Right  of '  Election — In  the  burgage-holders  of  Old 
Thirske. 

Voters — About  forty-fiv«. 
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59.    TIVERTON,  (Devonshire.) 
1615,  James  L 
Municipal  Government — A  mayor,  a  recorder,   twelve 
priDcipal  burgesses,  and  twelve  inferior  burgesses, 
or  assistants,  and  other  officers. 
Returning  Officer — ^The  mayor. 
Right  of  Election — In  the  mayor,  recorder,  bargesses, 

and  assistants. 
Voters — About  twenty-siic^ 

49.    TOTNESS,  (Devonshire.) 
23  Edward  I. 

Municipal  Government — ^This  is  an  ancient  borough  by 
prescription,  governed  by  a  mayor,  thirteen  mem- 
bers or  assistants,  two  counsellors,  and  twenty  bar- 
gesses. 

Returning  Officer — The  mayor. 

Sigkl  of  Election — In  the  freemen  not  inhabiting,  as  well 
as  freemen  inhabiting  within  the  borough.  March 
4f  1^5*    Alia  Sim.  Ixxxix. 

33.    TREGONY,  (Cornwall.) 
123  Edward  I.  when  it  ceased  until  1  Elizabeth. 

Municipal  Government — This  is  governed  by  a  mayor, 
a  recorder,  and  seven  capital  burgesses. 

Returning  Officer — The  mayor. 

Right  of  Election — Agreed  to  be  in  all  the  inhabitants 
that  provide  for  themselves,  whether  they  live  under 
the  same  roof  or  not.    March  3,  1695. 

24.    TRURO,  (Cornwall.) 
23  Edward  I. 
Municipal  Government — A  mayor,  four  aldermen,  twenty 

capital  burgesses,  and  recorder. 
Returning  Officer — The  mayor. 
Right  of  Election — In  the  mayor  and  a  »dect  nombtf  of 

burgesses.    May  21,  1689. 
Voters — ^Twenty-four. 
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6.    WALLINGFORD,  (Berkshire.) 

23  Edward  I. 

Municipal  Government — A  mayor,  six  aldermen,  a  town 

clerk,   two  bailii&,  a  chamberlain,  and  eighteen 

bargesses. 
Returning  Officer— The  mayor* 
Sight  of  Electiow^Ia  the  mayor,  aldermen,  bailiffs,  and 

eighteen  burgesses  or  assistants,  together  with  the 

inhabitants  of  the  said  borough,  paying  scot  and  lot, 

and  not  receiTing  alms.    Dec.  15,  1709. 

68.    WAREHAM,  (Dmetshire.) 
30  Edward  L 

Municipal  Govermnent — A  mayor,  a  recorder,  six  capital 
burgesses,  and  twelve  common  conncilmen,  and 
other  oflScers. 

AUurmng  Officer — ^The  mayor. 

Migkt  of  Election — ^According  to  the  last  decision  of  the 
house,  is  only  in  the  mayor  and  magistrates  of  the 
said  borough  who  pay  scot  and  lot,  and  in  the  free- 
holders of  lands  or  tenements  there,  who  have  been 
bondjide,  to  their  own  use,  in  the  actual  occupation, 
or  in  the  receipts  of  the  rents  and  profits  of  such 
lands  or  tenements,  for  the  space  of  one  whole  year 
next  before  the  election,  except  the  same  came  to 
such  freeholders  by  descent,  devise,  marriage,  mar-» 
riage  settlement,  or  promotion  to  some  benefice  in 
the  church.    May  19, 1747,    1  Doug.  213. 

197.    WARWICKSHIRE. 

199.    WARWICK  TOWN. 

23  Edward  I. 

Municipal  Government — ^A  mayor,  a  recorder,  twelve 
aldermen  or  brethren,  twenty-four  burgesses  or 
common  councilmen,  and  other  inferior  officers. 

Returning  Officer — The  mayor. 
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Right  of  Election — In  such  persons  only  tis  pay  to 
church    and    poor  in    the    said   borough.     Janu- 
ary 22,  1722. 
Confirmed  to  be  in  such  as  pay  to  church  and  poor. 

February  18,  1793. 

Voters — ^About  five  hundred. 

148.    WELLS  CITY,  (Somersetshire.) 

23  Edward  I. 

Municipal  Government — ^A  mayor,  a  recorder,  seven 
masters  or  aldermen,  sixteen  gownsmen  or  common 
councilmen,  and  other  officers. 

Returning  Officer — The  mayor. 

Right  of  Election — According  to  the  last  decision  of  th^ 
house,  resolved  to  be  in  the  mayor,  masters^  and 
burgesses,  and  in  such  persons  as  are  (by  consent  of 
the  mayor  and  common  council)  admitted  td 
their  freedom^  in  any  of  the  seven  trading  compa- 
nies, on  account  of  birth,  servitude,  or  marriage. 
May  2,  1723. 

The  same  Resolution,  April  18,  1729. 

The  same  again,  March  14,  1734. 

Voters — About  five  hundred. 

13.    WENDOVER,  (Bucks.) 
28  Edward  I.  intermitted  from  2  Edward  II.  to  2 1  James  I. 

Municipal  Government — ^Two  constables,  annually  chosen 

at  the  court  leet  of  the  lord  of  the  manor. 

Returning  Officers — The  constables. 

Right  of  Electio7i— 'Agreed  to  be  in  the  inhabitants, 
(housekeepers  within  the  borough)  not  receiving 
alms  :  but  persons,  coining  by  certificate  to  live  in 
the  borough,  have  not  a  right  to  vote.  Nov.  21, 
1701,  1702. 
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143.    GREAT  WENLOCK,  (Salop.) 

Edward  IV. 

Municipal  Government — A  bailifl,  a  recorder,  two  other 
justices  of  the  peace,  and  twelve  bailiff  peers,  or 
capital  burgesses. 

Returning  Officer — The  bailiff. 

Bight  of  Election — la  the  burgesses. 

Voters — ^About  one  hundred. 

83.    WEOBLEY,  (Herefordshire.) 
23  Edward  I.  when  it  ceased  until  16  Charles  I. 

Right  of  Election'^ln  the  inhabitants  of  the  ancient  vote 
houses  of  twenty  shillings  per  annum  value  and 
upwards,  residing  in  the  said  houses  forty  days  before 
the  day  of  election,  and  paying  scot  and  lot ;  and 
also  in  the  owners  of  such  ancient  vote  houses,  paying 
^cot  and  lot,  as  shall  be  resident  in  such  houses  at 
the  time  of  the  election.     March  3, 1736. 

Voters — About  eighty-five. 

208.    WESTBURY,  (Wiltshire.) 
27  Henry  VI. 

Municipal  Government — A  mayor,  a  recorder,  and  twelve 
'  aldermen  or  burgesses. 

Returning  Officer — The  mayor. 

Right  of  Election — In  every  tenant  of  a  burgage-tene* 
ment  in  fee,  for  life,  or  ninety-nine  years,  determin- 
able upon  lives,  or  by  copy  of  court  roll,  paying  a 
burgage-rent  of  four-pence,  or  two-pence  yearly, 
being  resident  in  the  borough,  and  not  receiving 
alms.    June  1,  1715. 

Voters — ^About  fifty. 

29.    WEST  LOOE,  (Cornwall.) 

6  Edward  IV. 

Municipal  Government — A  mayor,  and  twelve  aldermen 

or  capital  burgesses. 
Returning  Officer — ^The  mayor. 

Right  of  Election — In  the  mayor,  aldermen,  burgesses 
and  freemen. 
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110.    WESTMINSTER  CITY,  (Middlesex.) 

1  Edward  IV, 

Municipal  Government — This  city  is  governed  by  the 
dean  and  chapter  of  Westminster,  both  in  civil  and 
ecclesiastical  affairs.  The  civil  administration  is  ia 
the  hands  of  the  laymen,  elected  by  the  dean  and 
chapter.  The  principal  magistrate  is  the  high  stew- 
ard, who  is  commonly  one  of  the  greatest  peers  of 
tiie  kingdom;  a  deputy  steward,  who  is  nominated 
by  the  high  steward,  and  confirmed  by  the  dean ;  ft 
high  bailiff,  nominated  by  the  dean  and  chapter,  and 
confirmed  by  the  high  steward.  These  enjoy  their 
places  for  life.  Besides  these  officers  there  are  six* 
teen  burgesses,  and  as  many  assistants,  a  high  con- 
stable, chosen  by  the  burgesses,  at  the  court  leet^ 
which  is  held  by  the  deputy  of  the  high  steward. 

Returning  Officer — ^The  bailiff. 

Right  of  Election — For  the  city  and  liberty  of  Westmin- 
ster, is  in  the  inhabitants,  householders,  paying  scot 
and  lot,  within  the  united  parishes  of  St.  Margaret 
and  St.  John,  and  the  several  parishes  of  St.  Paul, 
Covent  Garden,  St.  Anne,  St.  James,  St.  George, 
Hanover-square,  St.  Martin-in-the-Fields,  St.  Cle- 
ment Danes,  and  St.  Mary  le  Strand,  (including  so 
much  and  such  parts  of  the  said  parishes  of  St. 
Martin-in-the-Fields,  St.  Clement  Danes,  and  St. 
Mary  le  Strand,  as  are  within  any  of  the  four  wards 
of  the  liberty  of  the  Duchy  of  Lancaster),  and  of 
the  liberty  or  district  of  St.  Mary  le  Strand,  in  the 
county  of  Middlesex,  and  of  the  precinct  of  the 
3(iG.S.  Savoy.     May  ii,  1589,  last  resolution  19  March, 

^795^  ^i^d  set  fotth  iu  the  preamble  to  stat.  516.3* 

Q.  126. 


200.    WESTMORELAND. 
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€4  and  65.  WEYMOUTH,  and  MELCOMB-REGIS, 

(Dorsetshire.) 
Weymouth,  12  Edward  II.  Melcoinb-Regis,  8  Edward  II. 

Municipal  Government — ^They  were  united  by  Queen 
Elizabeth,  by  act  of  parliament,  which  act  was  con- 
firmed 15  .Tames  Land,  as  formerly,  they  sent  each 
two  burgesses,  so  they  now  send  four,  returned  by 
one  returning  officer,  in  two  indentures,  viz.  the  two 
who  have  the  majority  are  returned  as  burgesses  for 
Weymouth,  and  the  other  two  as  burgessses  for 
Melcomb-Regis.  These  united  boroughs  form  one 
corporation,  consisting  of  a  mayor,  a  recorder,  an 
uncertain  number  of  aldermen,  as  every  person 
who  has  served  the  office  of  mayor,  is  an  alderman 
for  life ;  two  bailiffs,  and  twenty-four  capital  bur- 
gesses, and  other  officers. 

Returning  Officer — ^The  mayor. 

Right  of  Election — In  the  mayorj'aldermen,  bailiffs,  and 
capital  burgesses,  inhabiting  in  the  borough,  and 
in  persons  seised  of  freeholds  within  the  borough, 
and  not  receiving  alms.  May  7,  1730.  Vid.  reso- 
lutions 1714,  Sim.  p.  xcii. 

165.    WHITECHURCH,  (Hants.) 
27  Elizabeth. 

Municipal  Government — ^This  is  an  ancient  borough  by 
prescription,  governed  by  a  mayor,  chosen  annually 
at  the  court  leet  of  the  dean  and  chapter  of  Win- 
chester, who  are  lords  of  the  manor. 

Returning  Officer — The  mayor. 

Right  of  Election — In  the  freeholders  only  of  lands  or 
tenements  in  right  of  themselves  or  their  wives,  not 
split  since  the  act  of  7  and  8  years  of  the  reign  of 
King  William.     December  21,  1708. 

98.    WIGAN,  (Lancashire.) 
23  and  35  Edward  I.  when  it  ceased  until  2  Edward  VI. 
Municipal  Government — Is  governed  by  a  mayor,  a  re- 
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corder,  twelve  aldermeDi  two  bailiffs,  and  other 

officers. 
Returning  Officer — ^The  mayor. 
Right  of  Election — In  the  free  burgesses. 
Voters — About  two  hundred. 

300.    WIGTONSHIRE,  (Scotland.) 
Anne,  Oct.  27,  1707. 

204.    WILTON,  (Wiltshire.) 
23  Edward  I. 

Municipal  Government — A  mayor,  a  recorder,  five  alder- 
men, three  capital  burgesses,  eleven  common  coun- 
oilmen,  and  other  officers. 

Returning  Officer — The  mayor. 

Right  of  Election — ^Tbe  house  agreed  that  the  right  of   . 
election  is  in  the  mayor  and  burgesses,  who  are  to 
do  all  corporate  acts,  and  receive  the  sacrament. 
Nov.  28,  1702  ;  March  17,  1710. 

Foyers— About  eighty. 

202.    WILTSHIRE. 

245.    WINCHELSEA,  CINQUE  PORT,  (Sussex.) 

43  Edward  III. 

Municipal  Government — A  mayor  and  jurats. 
Returning  Officer — The  mayor. 

Right  of  Election — In  the  mayor,  jurats,  and  freemen. 
Feb.  11,  1711. 

155.    WINCHESTER  CITY,  (Hants.) 

23  Edward  I.. 
Municipal  Government — A  mayor,  a  high  steward,  a  re- 
corder, aldermen,  (not  limited,  out  of  whom  are 
chosen  six  j  ustices,)  two  coroners,lwo  bailiffs,  twenty- 
four  common  councilmen,  and  other  officers. 
Returning  Officer — ^The  mayor. 
Rig/a  of  Election — Is   stated  to  be    in  the    mayor, 
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recorder,  alderiiien^bailiffs,and corporation.  October 
20y  1690. 
Voters — About  one  hundred  and  twenty. 

4.    NEW  WINDSOR,  (Berks.) 
30  Edward  I. 

Municipal  Government — A  mayor,  two  bailiffs,  and 
twenty-eight  persons,  chosen  from  amongst  the 
most  substantial  inhabitants,  thirteen  of  whom  are 
called  fellows,  or  benchers  of  the  Guildhall,  and  of 
these  ten  are  named  the  aldermen,  from  among 
whom  the  mayor  and  baili&  are  chosen. 

Returning  Officer — ^The  mayor. 

Bight  of  Election^-^According  to  the  last  decision  of  the 
bouse,  is  not  in  the  mayor,  bailiffs,  and  burgesses, 
but  that  all  the  inhabitants  have  the  right  of  electing. 
April  5,  1697. 

136.    NEW  WOODSTOCK,  (Oxfordshire.) 

30  Edward  I. 

Municipai  Government — A  mayor,  a  recorder,  four  aTder- 

men,  and  sixteen  common  councilmen. 
Returning  Officer — ^The  mayor. 
Right  of  Election — In  the  mayor,  aldermen,  and  freemen 

of  the  said  borough.    March  16,  1714. 

217.    WOOTTON  BASSET,  (Wilte.) 

25  Henry  VII. 

Municipal  Government — ^Thb  is  a  borough  by  prescrip- 
tion, and  is  governed  by  a  mayor,  two  aldermen, 
and  twelve  capital  burgesses 

Returning  Officer — The  mayor. 

Right  of  Election — In  the  inhabitants,  paying  scot  and 
lot. 

Fotert — ^Two  hundred  and  thirty-five. 

l9 
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tVootton  Basset  Petition,  ist  Day,  2oth  February,  1817. 

Election  commenced  on  Fridaji  5tb  Dr.y  of  J«Ij. 
RETURNINO    OFFICER^   WM.  CRIPPS,   MAYOR. 

Horace  TwisSf  esq.  Petitioner. 

Wm.  Taylor  Money,  esq.  Member  returned. 

The  right  of  election  was  agreed  to  be  in  the  inha- 
bitants householders,  paying  scot  and  lot,  legally  settled. 
It  was  also  agreed  that  there  must  be  some  degree  of 
residence*  to  constitute  the  qualification  as  inhabitant 
householder. 

The  petition  complained  that  great  many  of  the  votes 
offered  for  petitioner,  were  improperly  rejected,  and  many 
of  the  votes  offered  for  the  sitting  member  improperly 
admitted,  whereby  the  sitting  member  had  a  colourable 
majority ;  it  also  complained  of  the  partiality  of  the 
returning  officer. 

At  the  close  of  the  poll  it  appeared  that  there  had 
polled,  for  JIfr.  Mbwey  -    --------     nS 

And  for  Mr.  Twiss  ----------     113 


Total    -    -    -     231    w 

There  were  4  unpolled. 

The  counsel  for  the  petitioner,  Mr.  Warren,  opened  a 
very  strong  case  against  the  mayor.  It  appeared,  from 
the  witnesses  who  were  called,  that  the  mayor  at  the  time 
when  the  petitioner  called  on  him  for  his  vote  and  inte. 
rest,  did  not  give  him  a  very  gracious  reception,  and 
expressed  himself  in  very  indiscreet  language  with 
respect  to  the  party  whom  he  meant  to  oppose ;  but  there 
was  no  direct  evidence  of  any  corrupt  partiality  during 

*  The  committee  wen  not  rtry  itrict  as  to  the  degree  of  re«deDC« 
occessarjr. 
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the  election.  One  of  the  witnesses  who  was  called  to 
implicate  the  mayor,  having  prevaricated  in  his  testi- 
mony,  the  committee  ordered  him  to  Newgate,  from 
which  prison  he  was  released  in  a  few  days,  after  he  had 
received  a  reprimand  from  the  speaker. 

The  petitioner  who  was  his  own  counsel,  in  summing 
up  the  evidence,  said,  he  did  not  mean  to  contend  that 
he  had  proved  the  conduct  of  the  mayor  to  have  been 
corrupt,  but  thai  as  the  mayor  had  acted  with  a  wilful 
bias,  whereby  he  had  lost  his  election,  he  trusted  the  com- 
mittee would  not  dismiss  him  without  a  very  severe 
reprimand. 

Mr.  Harrison,  as  counsel  for  the  sitting  member,  in 
answer  to  the  petitioner,  was  stating  the  difference  in  the 
language  of  the  counsel  in  opening  the  case,  and  that  of 
the  petitioner  in  summing  up,  who  had  contented  himself 
with  declaring  that  a  reprimand  would  be  quite  sufficient, 
when  he  was  stopped  by  the  chairman,  who  said  he  was 
directed  by  the  committee  to  inform  him, ''  that  they  had 
resolved  unanimously,  that  the  charge  against  the  mayor 
of  having  a  corrupt  diaSy  had  not  been  made  out  in  evi- 
dence, and  therefore  that  he  need  not  address  himself  to 
them  on  that  point,  or  adduce  any  evidence.'' 

The  first  question  (upon  the  decision  of  which  the 
seat  appeared  very  much  to  depend)  arose  upon  the 
evidence  necessary  to  be  produced  by  the  petitioner  of  the 
settlement  of  voters  out  of  Wootton  Basset,  so  as  to  call 
upon  the  sitting  member  to  go  into  evidence  of  settlement 
in  W.  B.  Mr.  Warren  and  Mr.  Iwiss  contended  that 
prima  facia  evidence,  viz.  proof  of  birth  out  of  W.  B.  and 
identity,  were  sufficient;  and  Mr.  Harrison  and  Mr. 
Money  contended  that  the  onus  probandi  lay  upon  the 
petitioner,  that  the  voter  being  upon  the  poll^i entitled  the 
sitting  member  to  the  benefit  of  the  presumption,  that  the 
legal  settlement  was  in  W.  B.  until  tlie  contrary  was 

l3 


clxvi  APPENDIX. 

clearly  shewn,  and  that  a  complete  settlement  out  of 
W.  B.  and  not  a  prima  facia  one,  must,  in  every  case,  be 
proved  by  the  petitioner,  to  put  the  sitting  member  upon 
his  defence  of  the  vote. 

Several  cases  were  cited,  and  a  long  argument  took 
place  on  both  sides  of  the  question; — for  the  sitting 
member,  it  was  urged  that  this  was  very  different  from  a 
case  at  sessions,  were  the  pauper  might  be  called  to  prove 
a  subsequent  settlement,  but  before  a  committee,  the 
voter  was  considered  an  interested  witness,  and  could 
not  be  called  before  them  to  give  evidence,  that  where 
he  once  got  upon  the  poll,  the  committee  would  presume 
that  the  necessary  examination  took  place  at  the  election 
before  the  vote  was  received,  and  therefore  that  proof 
of  birth  and  identity  alone  should  not  be  sufficient  to 
rebut  this  presumptive  evidence,  and  require  the  party 
supporting  the  vote  to  prove  a  subsequent  settlement  in 
Wootton  Basset,  mtfiout  the  voter's  evidence,  when  pos- 
sibly they  might  easily  have  done  so  at  the  election^  by 
the  help  of  such  testimony. 

The  committee  resolved,  24  Feb.  1817,  "That  the  pro* 
duction  of  an  authenticated  copy  of  the  parochial  register 
of  the  baptism  of  a  voter  in  another  parish,  is  not,  of  itself^ 
a  sufficient  prima  facia  evidence  that  such  voter  is  not 
settled  in  Wootton  Basset,  so  as  to  entitle  the  petitioners' 
counsel  to  throw  the  onus  probandi  of  his  being  settled  at 
Wootton  Basset,  on  the  counsel  for  the  sitting  member.'* 

The  committee  declared,  that  in  doubtful  cases  they 
would  always  lean  in  favour  of  the  voter. 

1st  March,  1817.  Counsel  having  assembled,  the 
chairman  declared  that  the  committee  had  come  to  the 
unanimous  resolution : — 

"  That  where  a  vote  had  been  received  on  the  poll  at 


i 
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WaottOH  Bassetf  there  the  committee  would  presume 
that  it  was  properly  placed  on  the  poll  uutil  the  contrary 
was  proved  hy  the  party  objecting.  And,  that  where  a 
vote  had  been  tendered  and  rejected  at  the  poll  at 
Wootton  Basset,  there  the  committee  would  presume 
that  such  vote  was  properly  rejected,  and  would  require 
the  party  wishing  to  put  such  voter  on  the  poll,  strict- 
ly to  prove  all  the  necessary  qualifications,  so  to  do 
before  the  other  side  be  called  upon  to  give  any  answer 
to  it." 

After  sitting  nearly  a  fortnight  longer,  the  committee 
finally  resolved : — 


y» 


*'  That  the  sitting  member  was  duly  elected. 
219.    WORCESTERSHIRE. 


220.    WORCESTER  CITY. 
23  Edward  I. 

Municipal  Government — A  mayor,  six  aldermen,  who  are 
justices  of  the  peace,  (that  are  chosen  of  twenty-one 
common  councilmen,)  a  sheriff,  and  forty^eight  as- 
sistants; also  a  recorder,  town  clerk,  and  other 
officers. 

Returning  Officer — The  mayor. 

Right  of  Election — In  the  citizens,  not  receiving  alms, 
and  admitted  to  their  freedom  by  birth,  servitude, 
or  by  redemption,  in  order  to  trade  withii^  the  said 
city.    Feb.  12, 1747. 

10.    CHIPPING  WYCOMBE,  (Bucks.) 

28  Edward  L 

Municipal  Government — A  mayor,  recorder,  twelve  al- 
dermen, two  bailiffs,  &c. 
Returning  Officers-^The  mayor  and  bailiffs. 

14 
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Right  of  Election — In  the  mayor,  bailiiSs,  and  burgesses, 

not  receiving  alms.    Jan.  28, 1702. 
Voters — About  one  hundred  and  seventy. 


117.    YARMOUTH,  (Norfolk.) 

23  Edward  I.  when  it  ceased  until  27  Elizabeth. 

Municipal  Government — ^A  mayor,  who  is  elected  by  an 

inquest,  consisting  of  ten  common  councilmen,  and 

two  commoners,  who  are  shut  up  in  the  GuildhalU 

without  provisions,   until  nine  out  of  the  twelve 

agree  in  the  choice. 
Returning  Officer— Hhe  mayor. 

Right  of  Election — In  the  burgesses  at  large. 

158.    YARMOUTH,  (Hants.) 
23  Edward  I. 

Municipal  Government — A   mayor,   seven  aldermen,   a 

recorder,  and  thirty-six  common  councilmen. 
Returning  Officer — The  mayor. 

Right  of  Election — The  bye-law,  made  September   21, 

1670,  for  electing  free  burgesses  by  the  mayor,  and 

five  chief  burgesses,  was  a  good  bye-law.    April  1 1, 

1717.     Vid.also  Sim.  Appen. 


224.  YORKSHIRE. 

225.  YORK  CITY. 

23  Edward  I. 
Municipal  Government — A  mayor,two  sheriffs,  a  recorder, 
twelve  aldermen,  who  are  justices  of  the  peace,  twen- 
to-four  assistants,  a  town  clerk,  eight  chamberlains 
seventy  common  councilmen,  and  other  officers. 
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Returning  Officers — The  sheriffs. 

lUgffi  of  Election — In  the  corporatioa  and  citizens. 

Vid.  Sim.  Appen. 
Voters — About  one  thousand  five  hundred. 


No.  L. 

The  Stat.  53  Geo.  3.  c.  49. 

An  Act  to  explain  and  amend  an  Jet,  passed  in  the 
seventh  and  eighth  Years  of  the  Reign  of  the  late 
King  fyilliam,  as  far  as  relates  to  the  splitting  and 
dividing  the  Interest  in  Houses  and  Lands  among  «er«- 
ral  Persons,  to  enable  them  to  vote  at  Elections  of 
members  to  serve  in  Parliament. 

Whereas  by  an  act  of  parliament  made  in  the  7Gol.  5. 
seventh  year  of  the  reign  of  his  late  majesty  king  Wil-  ^'  ' 
liam  the  third,  intituled  An  act  for  the  further  regulating 
elections  of  members  to  serve  in  parliament,  and  for  pre" 
venting  irregular  proceedings  of  sheriffs  and  oth^r  officers 
in  the  electing  and  returning  such  members,  it  is  amongst 
other  things  enacted,  That  all  conveyances  of  any  mes- 
suages, lands,  tenements,  or  hereditaments,  in  any  county, 
city,  borough,  town  corporate,  port,  or  place,  in  order  to 
multiply  voices,  or  to  split  and  divide  the  interests  in  any 
houses  or  lands  amongst  several  persons  to  enable  them 
to  vote  at  elections  of  members  to  serve  in  parliament, 
shall  be  void  and  of  none  effect:  And  whereas  doubts 
have  been  entertained  whether  devises  by  will  made  in 
such  cases^  and  for  such  purposes,  are  within  the  true 
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intent  and  meaning  of  the  said  act ;  be  it  enacted  and 
Devises  by  declared^  &c.  That  all  devises  by  will  made  in  such  cases 
ting  the  and  for  such  purposes  as  by  the  said  act  are  herein-before 
interest  in     described,  are,  and  shall  be  taken  to  be  conveyance* 

premises  for  '  '  ,  •' 

the  purpose  virithin  the  true  intent  and  meaning  of  the  said  act>  as  if 
^wons  to*    ^^^  same  had  been  therein  specially  mentioned  :    Pro- 
vote  at  eicc-  vided  always,  that  this  act  shall  not  revoke  or  defeat,  or 
ions,  vol  .    j^^  construed  to  revoke  or  defeat,  any  part  of  any  will  in 
which  is  comprised  any  devise  or  devises  which  is  or  are 
hereby  declared  void,  other  than,  or  beyond  the  devise  or 
devises  made  void  by  this  act. 

Certain  de-  2.  And  whereas  divers  freehold  estates  may  have  been 
bcaffiected.  heretofore  acquired  under  such  devises  as  are  hereby  de- 
clared to  be  void,  the  possession  of  which  freehold  estates 
it  may  nevertheless  be  expedient  to  quiet  and  protect;  be 
it  therefore  further  enacted.  That  nothing  herein  declared 
shall  extend  to,  or  affect  any  devise  made  by  any  testator 
or  testatrix,  whose  death  took  place  twenty  years  before 
the  passing  of  this  act. 


No.  LI. 

The  Stat.  53  Geo.  3,  c.  71. 

An  Act  for  amending  and  rendering  more  effectual  the 
Laws  for  the  Trials  of  controverted  Elections  and 
Returns  of  Members  to  serve  in  Parliament. 

Whereas  divers  acts  of  parliament  have  been  made 
for  regulating  the  trial  of  controverted  elections  or  re- 
turns of  members  to  serve  in  parliament :  And  whereas 
it  is  expedient  that  further  regulations  should  be  made 
lists  of  for  that  purpose;  be  it  enacted,  inc.  That  in  all  cases  of 
tended  to     controverted  elections,  or  returns  of  members  to  serve  in 
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parliament  for  Great  Britainy  all  the  parties  complaining  be  objected 
of  or  defending  such  elections  or  returns^  shall,  by  them-  \i^^^^^' 
selves  or  their  agents,  deliver  in  to  the  clerk  of  the  house  the  clerk  of 
of  commons,  lists  of  the  voters  intended  to  be  objected  commoiM. 
to,  to  be  by  the  said  clerk  kept  in  his  office,  open  to  the 
inspection  of  all  parties  concerned ;  giving  in  the  said 
lists  the  several  heads  of  objections,  and  distinguishing 
the  same  against  the  names  of  the  voters  excepted  to ;  Forconnties 
and  that  such  lists  shall  be  so  delivered  in  upon  all  con-  J****"*  ^^^ 
troverted  elections  and  returns  for  Scotland,  or  for  any 
county  in  England  or  Wales,  ten  days  at  least  before  the 
day  appointed  for  the  consideration  of  the  petition  com- 
plaining of  such  election,  and  return;  and  upon  all  other 
controverted  elections  or  returns  for  England  or  Wales,  ^^^  ^ 
five  days  at  least  before  the  day  appointed  for  the  consi-  places, 
deration  of  such  petition:  provided  always,  and  belt  Jiwu**^^ 
enacted,  that  if  the  consideration  of  any  such  petition 
shall  be  postponed  by  order  of  the  house  during  the 
same  session,  or  shall  be  renewed  at  the  commencement 
of  another  session,  it  shall  be  sufficient  if  such  lists  shall 
be  so  delivered  within  such  periods  as  are  hereby  direct- 
ed, before  the  committees  for  the  trial  of  such  petitions 
shall  be  actually  appointed. 

2.  And  be  it  further  enacted,  that  no  evidence  shall  be  At  the  trM 
adduced  before  the  select  committee  appointed  for  the  denoBihail 
trial  of  the  petition  upon  which  such  list  shall  have  been  ^  confined 
delivered  in,  against  the  validity  of  any  vote  upon  any  jectiont 
head  of  objection  to  such  voter,  other  than  one  of  the  P*'??"!?'" 

,  :  ,  ,  i«cd  in  the 

heads  so  specified  and  particularized  against  him  in  such  listi. 
list  as  aforesaid ;  and  that  if  any  ground  of  objection 
shall  be  stated  against  any  voter  in  such  lists,  and  no 
evidence  shall  be  produced  before  such  select  committee, 
to  substantiate  such  objection,  and  if  such  select  commit- 
tee shall  be  of  opinion  that  such  objection  was  frivolous 
or  vexatious,  the  said  committee  shall  report  the  same  to 
the  house  of  commons,  together  with  their  opinion  on  the 
otiier  matters  relating  to  the  said  petition  ;  and  the  party 
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No  petition 
to  be  pro- 
ceeded on, 
unless  peti- 
tioners en- 
ter into  a 
recogni- 
lance. 


Parties       or  parties  opposite^  shall,  in  such  case>  be  entitled  to  re* 
yeVcostTon  cover  from  the  party  or  parties  by  whom,  or  on  whose 
frivolous  or   behalf  any  such  objections  were  made^  the  full  costs  and 
ob^cctioM.    expences  incurred  by  reason  of  such  frivolous  or  vexa- 
tious objections  ;  which  costs  and  expences  shall  be  as- 
certained and  recovered  in  the  same  manner  and  form  as 
j^re  now  provided  by  law  for  the  recovery  of  costs  and 
expences  in  cases  of  frivolous  or  vexatious  petitions. 

3.  And  whereas  it  is  expedient  that  provision  shall  be 
made  to  ensure  the  more  punctual  payment  of  all  costs, 
expences,  and  fees  which  may  become  due  to  witnesses, 
officers  of  the  house^  and  parties,  by  reason  of  the  trial  of 
controverted  elections ;  be  it  further  enacted^  That  no 
proceedings  shall  be  had  on  any  petition  by  virtue  of  any 
act  concerning  the  trial  of  controverted  elections  and  re- 
turns, unless  the  person  or  persons  subscribing  the  same, 
or  some  one  or  more  of  them,  shall,  within  fourteen  days 
after  the  same  shall  have  been  presented  to  the  house,  or 
within  such  further  time  as  shall  be  limited  by  the  house, 
personally  enter  into  a  recognizance  to  our  sovereign  lord 
the  king,  according  to  the  form  hereunto  annexed,  in  the 
sum  of  one  thousand  pounds,  with  two  sufficient  sureties 
in  die  sura  of  five  hundred  pounds  each,  for  the  payment 
of  all  costs,  expences,  and  fees  which  shall  become  due 
to  any  witness  summoned  in  behalf  of  the  person  or  per- 
sons so  subscribing  such  petition,  or  to  any  clerk  or 
officer  of  tile  house  upon  the  trial  of  the  said  petition,  or 
to  the  party  who  shall  appear  before  the  house  or  com- 
mittee in  opposition  to  such  petition,  in  case  such  person 
or  persons  shall  fail  to  appear  before  the  house  at  such 
time  or  times  as  shall  be -fixed  by  the  house  for  taking 
such  petition  into  consideration ;  or  in  case  the  said  peti- 
tion shall  be  withdrawn  by  the  permission  of  the  house; 
or  in  case  such  committee  shall  report  to  the  house  that 
the  said  petition  appears  to  them  to  be  frivolous  or  vexa 
tious ;  and  if,  at  the  expiration  of  the  said  fourteen  days, 
such  recognisance  shall  not  have  been  entered  into,  or 


For  pay- 
ments due 
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shall  not  have  been  received  by  the  speaker  of  the  house 
of  commons,  the  speaker  shall  report  the  same  to  the 
hoase,  and  the  order  for  taking  such  petition  into  consi« 
deration  shall  thereupon  be  discharged,  unless,  upon 
matter  specially  stated  and  verified  on  oaih  to  the  satis- 
faction  of  the  house,  the  house  shall  see  cause  to  enlarge 
the  time  for  entering  into  such  recognizance;  and  when* 
ever  such  time  shall  be  so  enlarged,  the  order  for  taking 
such  petition  into  consideration,  shall,  if  necessary,  be 
postponed,  so  that  no  such  petition  shall  be  taken  into 
consideration  till  after  such  recognizance  shall  have  been 
entered  into  and  received  by  the  speaker ;  provided  al- 
ways, that  the  time  for  entering  into  such  recognizance 
shall  not  be  enlarged  more  than  once^  or  for  any  number 
of  days  exceeding  thirty. 

4.  And  be  it  enacted,  that  eight  days  at  least,  before  Namei  of 
the  person  or  persons  so  petitioning  shall  enter  into  the  ?J,'!?*i*^^ 
said  recognizance,  he  or  they,  by  themselves  or  their  ed  to  clerk 
agents,  shall  deliver  in  writing  to  the  clerk  of  the  house  commoM? 
of  commons,  the  names  of  the  sureties  who  are  proposed 

to  enter  into  such  recognizance ;  which  names  shall  be 
entered  in  a  book  to  be  kept  by  the  said  clerk,  in  his 
office,  open  to  the  inspection  of  all  parties  concerned. 

5.  And  be  it  further  enacted,  that  the  said  recogni*  Recogni. 
zance  shall  be  entered  into,  and  that  the  sufficiency  of  the  ""*^*  J.^ 
sureties  named  therein  shall  be  allowed  and  judged  of  in  in  manner 
like  manner,  and  under  such  regulations  as  are  enacted  f^^Q^s  ^^ 
by  an  act  passed  in  the  twenty-eighth  year  of  his  majesty's  c.  5t. 
reign,  and  intituled  An  act  for  the  further  regulation  of 

the  trials  0f  controverted  elections  or  returns  of  memberM 
to  serve  in  parliament,  with  respect  to  the  recognizance 
therein  directed  to  be  entered  into  by  persons  presenting 
petitions  complaining  of  undue  elections  or  returns. 

6.  Provided  always,  and  be  it  further  enacted,  that  it  Tbe  mim 
shall  and  may  be  lawful  for  the  same  personsi  if  sufficient,  K-JJI'I^ 
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recogni- 
eance  under 
recited  act 
may  enter 
into  recog- 
nizance 
under  this 
act. 


Speaker 
maj  direct 
expeuces  of 
witnesses  or 
fees  to  be 
taued; 


and  shall 
certify  the 
amount. 


to  become  sureties  in  the  recognizance  herein  directed, 

and  in  the  recognizance  directed  by  the  said  recited  act, 

and  that  the  names  of  the  sureties,  who  are  proposed  to 
enter  into  the  said  last  mentioned  recognizance,  shall  be 

in  like  manner  delivered  to  the  clerk  of  the  house  of 
commons,  and  entered  by  him  as  is  hereinbefore  direct- 
ed with  respect  to  the  sureties  in  the  said  first-mentioned 
recognizance. 

7.  And  be  it  further  enacted,  that  in  all  cases  where 
any  question  shall  arise,  as  to  the  amount  of  the  reason- 
able costs,  expences,  or  fees,  which  shall  be  due  and  pay- 
able to  any  witness,  or  to  any  clerk  or  officer  of  the  house 
of  commons,  upon  the  trial  of  any  such  petition,  the 
speaker  of  the  said  house  shall,  on  application,  direct  the 
same  to  be  taxed,  by  such  persons  and  in  like  manner  as 
by  the  said  recited  act  is  directed  for  the  taxing  of  costs 
and  expences  in  all  cases  where  petitions,  or  the  opposi- 
tion to  such  petitions,  have  been  declared  to  be  frivolous 
or  vexatious :  and  the  persons  so  authorized  and  directed 
to  tax  such  costs,  expences  and  fees,  shall»  and  they  are 
hereby  required  to  examine  the  same,  and  to  report  the 
amount  thereof  to  the  speaker,  who  shall,  on  application, 
deliver  to  the  person  or  persons  concerned,  a  certificate, 
signed  by  himself,  expressing  the  amount  of  the  fees^ 
costs  and  expences  allowed  in  such  report ;  and  the  per- 
sons so  appointed  to  tax  such  costs,  expences  and  fees, 
are  hereby  authorized  to  demand  and  receive  for  such 
taxation  and  report,  such  fees  as  shall  be  from  time  to 
time  fixed  by  any  resolution  of  the  house ;  and  the  said 
certificates,  so  signed  by  the  speaker,  shall  be  conclusive 
evidence  of  the  amount  of  such  demands  ;  and  the  wit- 
ness, officer,  or  party  claiming  under  the  same,  shall,  upon 
payment  thereof,  give  a  receipt  at  the  foot  of  such  certi- 
ficate, which  shall  be  a  sufficient  discharge  for  the  same. 


House  may       8.  And  whereas  it  is  enacted  by  the  said  recited  act^ 
Son"to  bV*'  ^hat  the  house  shall  not  permit  any  petition  complaining 
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t>F  an  undue  election  or  return,  to  be  withdrawn,  except  withdrawn 
in  the  cases  therein  mentioned ;  be  it  further  enacted,  which  shall 
that  it  shall  and  may  be  lawful  for  the  house  to  permit  ^yc  arisen 

,  ,  after  it  waa 

any  such  petition,  or  any  petition  presented  in  pursuance  presented, 
of  the  said  recited  act,  to  be  withdrawn  upon  matter 
which  shall  have  arisen  since  the  same  was  presented, 
and  which  shall  be  especially  stated  and  verified  on  oath 
Co  the  satisfaction  of  the  house. 

9.  And  be  it  further  enacted,  that  in  all  cases  where  Petitioners 
the  petitioner  or  petitioners  shall  fail  to  appear  before  the  [l^*^***"" 
bouse  by  himself  or  themselves,  or  by  his  or  their  coun- 
sel or  agents,  at  the  time  fixed  for  the  appointment  of 

the  select  committee,  the  house  not  having  permitted 
such  petition  to  be  withdrawn,  and  the  order  for  the 
consideration  of  such  petition  shall  be  thereupon  dis- 
charged in  pursuance  of  the  said  recited  act  of  the 
twenty-eighth  year  of  his  majesty's  reign,  the  party  or  to  pay 
parties  who  shall  attend  the  house  in  opposition  to  such  ^^*^ 
petition,  shall,  in  like  manner,  be  entitled  to  recover 
from  such  petitioner  or  petitioners,  the  full  costs  and 
expences  which  they  shall  have  incurred  by  reason  of 
such  petition. 

10.  And  be  it  further  enacted,  that  in  all  cases  the  Costs  to  b« 
persons  so  authorized  and  directed  (in  pursuance  of  this  ^•"**  •* 
act,  or  of  the  said  recited  act)  by  the  speaker  of  the  tomej  and 
house  of  commons,  to  tax  such  costs  and  expences,     ^^^^ 
shall  allow  all  reasonable  costs  as  between  attorney  and 

client. 

11.  And  be  it  enacted,  that  each  of  ttie  persons  so  Penonsap. 
authorized  and  directed  by  the  speaker  of  the  house  of  pointed  u» 
commons,  in  pursuance  of  the  said  recited  act,  or  this  act,  jec.  em- 
to  tax  such  costs,  expences,  or  fees,  and  also  any  master  ^^^a^^ 
of  the  high  court  of  chancery,  or  any  of  his  majesty's  Tits, 
justices  of  the  peace,  shall  be,  and  they  and  each  of  them 

are  hereby  authorized  and  empowered  to  take  any  afiida- 
▼it  relative  to  such  costs,  expences,  or  fees,  or  the  taxa- 
tion or  non-payment  thereof,  and  to  administer  the  oath 
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for  taking  such  affidavit;  and  also  that  each  of  the  per- 
sons who  shall  be  authorized  to  examine  the  sufficiencj 
of  sureties  to  be  named  in  the  recognizances  mentioned 
in  the  said  act^  or  this  act,  (besides  the  persons  therein 
mentioned,)  shall  have  power  and  authority  to  take  any 
affidavit  relative  to  such  sureties,  or  to  the  entering  into 
any  recognizance,  and  to  administer  the  oath  for  taking 
such  affidavit;  and  that  all  and  every  person  or  persons 
convicted  of  wilfully  false  swearing  in  any  such  affidavit 
or  affidavits^  shall  be  deemed  guilty  of,  and  suffer  the 
penalties  on  persons  convicted  of  wilful  and  corrupt 
perjury. 

If  petitioner  12.  And  be  it  enacted,  that  if  the  petitioner  or  peti- 
pay  wit-^°  tioners  who  shall  have  entered  into  such  recognizance  as 
Besses,  &c.  aforesaid,  shall  neglect  or  refuse,  for  the  space  of  seven 
jsancfto  be  ^^js  after  demand,  to  pay  to  any  witness,  who  shall  have 
ettreated.  been  summoned  on  his  or  their  behalf  before  the  house^ 
or  such  select  committee,  on  the  trial  of  the  said  petition, 
the  sum  so  certified,  as  aforesaid,  by  the  speaker  to  be 
due  to  such  witness,  together  with  the  further  sum  of 
forty  shillings  per  diem  for  every  day  during  which  such 
petitioner  or  petitioners  shall  delay  to  satisfy  the  same ;  or 
if  such  petitioner  or  petitioners  shall  neglect  or  refuse,  for 
the  space  of  six  months  after  demand,  to  pay  to  any  officer 
of  th^ house,  or  to  any  party  who  shall  appear  in  opposi" 
tion  to  their  said  petition,  the  sum  so  certified  by  the 
speaker,  in  pursuance  of  this  act,  or  of  the  said  recited 
act  of  the  twenty-eighth  year  of  his  majesty's  reign,  to  be 
due  to  such  officer  or  party  for  their  fees,  costs,  or  ex- 
pences,  and  that  such  neglect  or  refusal  shall  be  proved 
to  the  speaker's  satisfaction,  by  affidavit,  sworn  before 
any  master  of  the  high  court  of  chancery,  and  such  master 
is  hereby  authorized  to  administer  such  oath,  and  is  au. 
thorized  and  required  to  certify  such  affidavit  under  his 
hand  ;  in  every  such  case,  such  person  or  persons  shall 
be  held  to  have  made  default  in  his  or  their  said  recog- 
nizance ;  and  the  speaker  of  the  bouse  of  commons  shall 
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'thereupon  certify  sach  recognizance  into  the  court  of 
exchequer,  and  shall  also  certify,  that  such  person  or 
persons  have  made  default  therein,  and  such  certificate 
shall  be  conclusive  evidence  of  such  default,  and  the  re* 
cognizance  being  so  certified,  shall  have  the  same  effect 
as  if  the  same  were  estreated  from  a  court  of  law : 
provided  always,  that  such  recognizance  and  certificate 
shall,  in  every  such  case,  be  delivered  by  the  clerk,  de« 
puty  clerk,  or  one  of  the  clerks  assistant  of  the  house  of 
commons,  into  the  hands  of  the  lord  chief  baron  of  the 
exchequer,  or  of  one  of  the  barons  of  the  exchequer,  or 
of  such  officer  as  shall  be  appointed  by  the  said  court  to 
receive  the  same. 

13.  And  be  it  further  enacted.  That  in  any  action  Speaker*^ 
which  shall  be  commenced  for  the  recovery  of  any  costs,  J^ij^JJ^ 
expences,  or  fees,  which  shall  have  been  certified  by  the  the  effect 
speaker,  in  pursuance  of  this  act,  or  the  said  recited  act,  ^^  of|^^ 
to  be  due  and  payable,  such  certificate,  so  signed  as  afore«  ^ra^y  to 
said  by  him,  shall  have  the  force  and  effect  of  a  warrant  jadgmeiit. 
of  attorney  to  confess  judgment ;  and  the  court  in  which 

such  action  shall  be  commenced,  shall,  upon  motion,  and 
on  the  production  of  such  certificate,  enter  up  judgment 
for  the  sum  specified  in  such  certificate  to  be  due  from 
the  defendant  or  defendants  in  such  action,  in  like  manner 
as  if  the  said  defendant  or  defendants  had  signed  a 
warrant  to  confess  judgment  in  the  said  action  to 
that  amount. 

14.  Provided  always,  and  be  it  further  enacted.  That  ReguU. 
the  several  rules  and  regulations  herein-before  enacted,  S!^"J„'^*'^ 
by  which  certain  persons  are  directed  to  enter  into  cogniauices 
recognizances,  and  by  which,  certain  persons  are  made  appij  to 
liable  to  the  payment  of  costs  to  the  opposite  parties,  in  p«titiont 
the  particular  manner,  and  in  the  several  cases  herein-  odIj  Um 
before  specified,  shall  not  be  construed  to  apply  to  the  "^^^j.  ^^ 
case  of  any  petition  presented  in  pursuance  of  the  said 

leciied  act  of  the  twenty-eighth  year  of  his  majesty's 
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reign,  and  relating  solely  to  any  question  or  questioof 
respecting  the  right  of  election,  or  of  choosing,  nominat- 
ing, or  appointing  a  returning  officer  or  officers. 

1 5.  And  whereas,  by  the  said  act  passed  in  the  twenty 
eighth  year  of  the  reign  of  his  present  majesty,  it  is  pro- 
vided, that  any  person  or  persons  may,  within  twelve 
calendar  months,  present  a  petition  to  the  house,  opposing 
any  such  determination  respecting  the  right  of  election, 
or  the  right  of  choosing,  nominating,  or  appointing  such 
returning  officer  or  returning  officers,  or  within  fourteen 
days  after  the  commencement  of  the  next  session  of  par- 
liament, after  that  in  which  such  determination  shall  have 
been  reported  to  the  house,  and  that  forty  days  shall  in- 
tervene between  the  day  of  presenting  such  petition  to 
the  house,  and  the  day  appointed  for  taking  the  same 
into  consideration ;  and  the  allowing  of  so  much  time  for 
the  purpose  aforesaid,  has  been  found  to  be  inconvenient 
and  unnecessary ;  be  it  enacted.  That  whenever  any  such 
report  with  respect  to  such  rights,  any,  or  either  of  them, 
shall  be  made  to  the  house,  it  shall  and  may  be  lawful  for 
any  person  or  persons,  within  six  months  next  after  the 
day  on  which  such  report  shall  have  been  made  to  the 
house,  or  in  case  such  six  months  shall  end  between  the 
time  j¥hen  the  present  or  any  future  parliament  shall  be 
dissolved  or  shall  expire,  and  the  day  on  which  the  next 
parliament  shall  meet ;  or  in  case  such  six  months  shall 
expire  during  any  recess,  either  by  the  prorogation  of 
parliament,  or  by  the  adjournment  of  the  house  of  com- 
mons, for  fourteen  days  intervening  between  .the  day  of 
adjournment,  and  the  day  to  which  the  house  shall  be  so 
adjourned,  then  within  fourteen  days  next  after  the  first 
day  of  the  next  parliament,  or  of  the  next  session  of  the 
same  parliament,  or  of  the  next  meeting  of  the  bouse  of 
commons,  as  the  case  may  be,  to  petition  the  house  to  be 
admitted  as  a  party  or  parties  to  oppose  those  rights,  any, 
or  either  of  them,  which  shall  have  been  deemed  valid  in 
the  judgment  of  such  select  committee;  and  that  such 
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petition,  when  presented^  shall  be  ordered  by  the  house 
to  lay  on  the  table  till  such  six  months,  or  such  fourteen 
days  as  aforesaid,  shall  be  expired;  and  that  within 
twenty-one  sitting  days  after  the  expiration  of  such  six 
months,  or  fourteen  days,  a  day  and  hour  shall  be  ap- 
pointed by  the  house  for  taking  the  same  into  considera- 
tion, so  that  the  space  of  fourteen  days  at  the  least,  shall 
always  intervene  between  the  day  on  which  such  order 
shall  be  made,  and  the  day  appointed  by  the  house  for 
taking  the  same  into  consideration ;  and  such  day  and 
hour  may,  from  time  to  time,  be  altered,  as  to  the  house 
shall  seem  (it ;  and  notices  of  such  day  and  hour,  and  of 
such  alteration  thereof,  shall  be  sent  to  the  several  per- 
sons who  have  petitioned  the  house  respecting  such 
rigl)ts,  in  like  manner  as  is  done  in  other  cases;  any 
thing  in  the  said  last-mentioned  act  to  the  contrary  not- 
withstanding. 

16.  And  whereas  it  is  not  fit  that  any  member  having  ivfembtc 
served  on  a  select  committee,  who  shall  have  reported  to  having 
the  house  their  determination  with  respect  to  the  right  of  Jhrcom- 
election,  or  the  right  of  choosing,  nominating,  or  appoint-  ro*'5*« 
ing  any  returning  officer  or  returning  officers,  under  and  ported  the 
by  virtue  of  the  said  recited  act,  should  ^so  serve  on  a  "^^^*  '^**^ 

•^  ,  ,       '  ^  not  serrc 

select  committee  to  be  appointed  to  try  the  merits^f  a  on  com- 
petition opposing  such  determination ;  be  it  enacted,That  JJ!{iJi^,J^'* 
if,xipon  the  appointment  of  any  such  last-mentioned  select  oppMing 
committee,  the  name  of  any  member  shall  be  drawn  who 
served  on  such  former  committee,  and  was  present  at  the 
'time  of  such  determination,  his  name  shall  be  set  aside. 

17.  And  whereas   by  the  said  recited  act,   certain  Notices 
notices  and  reports  are  ordered  to  be  given  and  inserted  ^^^^^^y 
in  the  next  London  Gazette,  which  direction  cannot,  in  he  given  in 
many  cases,  be  complied  with;  be  it  enacted,  That  in  ^onezt^ 
all  cases  where  any  such  notice  or  proceeding  is  directed  ^ndon 
to  be  published  in  the  next  London  Gazette,  it  shall  be 
sufficient  if  the  same  is  published  in  one  of  the  two  next 
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London  Gazettes ;  any  thing  in  the  said  act  to  the  con- 
trary notwithstanding. 

Select  com-       1 8.  And  for  avoiding  and  preventing  all  doubts  re- 

wheTiwora  tpecting  the  appointment  of  any  select  committee,  under 

attheuble,  gnd  by  Virtue  of  any  ^ct  concerning  the  trial  of  contro- 

uken  to       verted  elections  and  returns,  by  reason  of  any  of  the 

have  been    members  of  the  said  committee  not  being  duly  qualified 

pmnted.       to  serve  upon  sudi  committee;  be  it  enacted.  That  every 

select  committee  which  shall  be  appointed  under,  and  by 

virtue  of  the  said  acts  or  any  of  them,  shall  be  deemed 

and  taken  to  have  been,  and  to  be  legally  appointed,  from 

and  after  the  time  of  any  such  select  committee  having 

been  sworn  at  the  table  in  the  usual  manner. 

Commitieet       19.  And  whereas  doubts  have  arisen  as  to  the  antho- 

m?ne*pcr-     ^ty  of  such  sclcct  committees  to  examine,  as  a  witnessi 

sons,  who     any  person  who  may  have  subscribed  the  petition,  to  trj 

scribed  '     and  determine  which,  such  committee  shall  have  beeu 

petition.       appointed ;  be  it  hereby  declared  and  enacted.  That  it 

is  and  shall  be  lawful  for  any  such  select  committee, 

duly  constituted  for  the  trial  of  controverted  elections  or 

returns,  to  examine  any  person,  although  he  shall  have 

subscribed  such   petition;   except    it  shall  otherwise 

appear  to  such  committee  that  such  person  shall  be  an 

interested  witness. 

Nominees         20.  And  whereas  by  an  act  passed  in  the  eleventh  year 

the  com-      of  his  present  majesty,  and  intituled,  Jn  act  to  explain 

Ss^cukS^  awd  amend  an  act  made  in  the  last  session  of  parliameni, 

for  tne        intituled,  '  ^n  act  to  regulate  the  trials  of  controverted 

as  if  drawn.  '  elections,  and  of  returns  of  members  to  serve  in  parlia* 

11 0. 3.      '  ment,^  it  is  among  other  things  enacted,  that  in  the  cases 

therein  provided,  the  thirteen  members  whose  names 

shall  be  returned  by  the  parties  to  the  house,  shall,  by 

themselves,  choose  two  members  then  present  in  the 

house,  to  be  r«dded  to  the  said  thirteen  members ;  be  it 

enacted,  That  either  of  the  members  so  chosen,  shall,  or 
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may  be  set  aside  for  any  of  the  same  causes  as  those 
chosen  by  lot. 


No-  LIL 

The  Stat.  51  Geo.  3.  c.  99. 

An  Act  for  removing  Doubt  $  at  to  the  Registering  of 
certain  Property  purchased  or  sold  under  the  Land  Tax 
Redemption  Actf  in  Right  of  which,  Persons  may 
claim  to  vote  at  Elections  of  Members  to  serve  in 
Parliament. 

Whereas  by  an  Act  passed  in  the  forty-second  year  /^  q^  ^ 
of  his  late  majesty,  intituled,  ^/t  act  for  consolidating  e,U6.) 
the  provisions  of  the  several  acts  passed  for  the  redemp^ 
Hon  and  sale  of  the  land  tax,  into  one  act,  and  for  making 
further  provisions  for  the  redemption  and  sale  thereof; 
and  for  removing  doubts  respecting  the  right  of  persons 
claiming  to  vote  at  elections  for  knights  of  the  shire,  and 
other  members  to  serve  in  parliament,  in  respect  of  messu" 
ages,  lands,  or  tenements,  the  land  tax  upon  which  shall  have 
been  r^cfeem^  J  or  ptircAasec?,  purchasers  of  land  tax  charged 
upon  manors,  messuages,  lands,  tenements,  and  heredita* 
ments,  are,  by  virtue  of  that  act,  adjudged,  deemed,  and 
taken  to  be  in  the  actual  seisin  and  possession  of  yearly 
rents  or  sums,  as  fee  farm  rents,  equal  in  amount  to  the 
land  tax  so  purchased  by  them,  to  be  issuing  and  payable 
out  of  the  manors,  messuages,  lands,  tenements,  and 
hereditaments  whereon  the  land  tax  so  purchased  was 
charged :  And  whereas  no  person  is  allowed  by  law  to 
Tote  for  electing  any  member  of  parliament,  in  respect  of 
any  annuity,  fee  farm  rent,  or  rent  charge,  without  the 
same  being  first  duly  registered  in  manner  directed  by 
law  :  And  whereas  doubts  have  arisen,  whether  any  per«> 
son  can  vote  at  ao  election  for  a  member  of  parliament  ia 
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51  Geo.  3,  respect  of  any  land  tax  so  purchased  as  aforeasid,  without 
the  same  or  some  memorial  of  the  contract  or  certificate 
for  such  purchase  being  first  registered^  in  the  same  man- 
ner as  other  fee  farm  rents,  rent  charges,  and  annuities,  or 
memorials  of  the  grant  thereof,  required  to  be  registered 
as  aforesaid ;  now  for  removing  such  doubts,  be  it  enacted 
and  declared  by  the  king's  most  excellent  majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spirritual  and 
temporal,  and  commons,  of  the  united  kingdom  in  parlia- 
Kegistry  of  ment  assembled,  and  by  the  authority  of  the  same.  That 
Ghase"o7       ^^  Order  to  entitle  any  person  to  vote  at  an  election  for  a 
landiaxnot  member  of  parliament,  in  respect  of  land  tax  so  purchased 

necessary  /»••!• 

to  entitle  to  as  aforesaid,  it  shall  not  be  necessary  to  have  the  same, 
dectfoDs.      ^^  ^°y  memorial  of  the  contract  or  certificate  of  the  pur- 


chase thereof  registered,  as  other  fee  farm  rents  and 
nuities,  or  a  memorial  of  the  grant  thereof,  are  required 
by  law  to  be  registered  before  any  person  can  vote  for 
electijig  a  member  of  parliament  in  respect  thereof. 


No.  LIIL 

The  Stat.  42  Geo.  3.  c.  116. 

Jin  Act  for  consolidating  the  Provisions  of  the  several 
Acts  passed  for  the  Redemption  and  Sale  of  the  Land 
Tax,  into  One  Act,  S^c.  isc.  See  the  Title  to  this  Act, 
and  the  Preamble ;  ante.  No.  LII. 

120. 
execntionof  AND  be  it  further  enacted.  That  the  proof  of  the  due 
byVe**^^  execution  of  any  deed  of  sale,  enfranchisement,  mortgage, 
commis.  or  grant,  under  the  provisions  of  the  said  recited  acts  or 
tiesTheretoi  ^^  ^'^'^  act,  by  the  respective  commissioners  parties  there- 
shall  besuf   tQ  shall  be  allowed  and  admitted  in  all  courts  and  places^ 

ncieut  evi" 

dence  that  and  before  all  persons,  to  be  good  and  sufficient  evidence 
rcqufred"^  that  the  several  notices  and  other  acts,  matters,  and 
was  duly      things  required  by  the  said  recited  acts  or  this  act,  to  be 

done. 
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given  and  done  by  any  vendor  or  mortgagor,  or  any   42  Geo.  i. 
grantor  of  any  rent  charge,  previojusly  to  any  such  sale,     ^  i^^- 
mortgage^  or  grant,  were  duly  given,  done,  and  per- 
formed by  such  vendor,  mortgagor,  or  grantor,  pursuant 
to  the  directions  of  the  said  recited  acts  or  of  this  act. 

251.  And  be  it  further  enacted.  That  where  the  whole  wbere  the 
of  the  land  tax  charged  on  any  county,  riding,  stewarty,  whole  of  the 
city,  borough,  cinque  port,  town,  or  place,  in  respect  of  shall  not  be- 
the  manors,  messuages,  lands,   tenements,   or   heredi-  JjJ^'bJ^ 
ments  therein,  shall  not,  before  or  on  the  twenty-fourth-  deemed,!^ 
day  of  June  one  thousand  eight  hundred  and  three,  have  Lving'^^c- 
been  redeemed  by  the  bodies  politic  or  corporate,  or  f^cncetthe 
companies,  or  other  person  or  persons  having  the  benefit  sionen  for 
of  preference  by  virtue  of  the  said  recited  acts,  relating  JjJ**^"*!"*, 
to  the  redemption  of  land  tax',  or  of  this  act,  but  any  part  contract  | 
thereof  shall  then  remain  chargeable  for  the  benefit  of  his  ^hcr*per- 
majesty,  his  heirs  and  successors,  it  shall  be  lawful  for  the  «on«'«r»^« 
commissioners,  acting  in  the  execution  of  this  act,  by  remAiniog 
virtue  of  his  majesty's  warrant  under  the  royal  sign  '"*^'*** 
manual,  for  such  county,  riding,  stewartry,  city,  borough, 
cinque  port,  town,  or  place,  to  contract  agree  and  with  any 
other  bodies  politic  or  corporate,  or  companies,  or  person 
or  persons,  for  the  sale  of  the  land  tax  so  remaining  unre- 
deemed, and  then  chargeable  as  aforesaid,  or  any  parts  or 
parcels  thereof,  upon  the  terms  and  conditions,  and  in  the 
manner  hereinafter  directed;  and  all  such  rules, methods, 
regulations,  and  directions,  as  are  herein  prescribed  with 
respect  to  the  redemption  of  land  tax,  by  any  bodies 
politic  or  corporate,  or  companies,  or  other  person  or  per- 
sons having  such  benefit  of  preference  as  aforesaid,  shall 
be  observed,  practised,  and  put  in  execution,  with  respect 
to  sales  of  land  tax  by  virtue  of  this  act,  in  so  far  as 
such  rules,  methods,  regulations,  and  directions  are  re- 
spectively applicable  thereto. 

152.  Provided  always,  and  be  it  further  enacted.  That  if  the  per- 
if  at  any  time  before  the  said  twenty-fourth  day  of  June  ^^  «»J*t>«d 
one  thousand  eight  hundred  and  threci  the  bodies  politic  ence  la  re. 
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dcmptionof  or  corporate^,  or  companies,  or  other  person  or  persons 
ifaftii,  ^ior  entitled  to  the  benefit  of  preference  in  the  redemption  of 
jrS!**'*^  any  land  tax,  shall  give  notice  to  the  said  last  mentioned 
notice  that   commissioners,  that  they  do  not  intend  to  redeem  such 

j^twidtorc-  '^^^  ^^f  '^  ^^^^^  ^®  lawful  for  such  commissioners  to 
deem jt«  the  contract  and  agree  with  any  other  bodies  politic  or 
•ionersmay  OY  porate,  or  Companies,  or  person  or  persons,  for  the 
contract  g^le  of  such  land  tax,  in  the  same  manner  as  they  re- 
other  per-  spectively  might  do  after  the  said  twenty-fourth  day  of 
tons  tor  the  j^„^^  qjjc  thousand  eight  hundred  and  three,  by  virtue  of 
this  act. 

154.  Persons  desirous  of  purchasing,  shall  produce  a 
statement  of  the  land  tax  proposed  to  be  purchased  to 
the  commissioners  of  land  tax,  or  supply,  or  chief  magis- 
trate, who  shall  ascertain  and  certify  the  amount  accord- 
ing to  schedule  (A.);  upon  production  of  which  to  the 
commissioners  for  executing  this  act  (who  may  amend 
the   same,)    they    shall    cause    notice   of  the  offer  to 
purchase  to  be  fixed  on  the  church  door  and  if,  within 
fourteen  days,  no  offer  higher  by  1  /.  per  cent,  shall  be 
made,  may  contract  for  the  sale ;   but  if  such  higher 
offer  shall  be  made,  the  commissioners  shall  contract 
with  party  making  it;    and   upon  production  of  the 
contract  at  the  bank,   and    transferring  the  stock,  or 
to   the"  receiver-general    in   England,   or  collector  in 
Scotland,  and  payment  of  the  consideration,  the  party 
shall  be  entitled  to  certificates  ;  and  on  registry  of  the 
contract  and  certificate,  the  lands  shall  be  exonerated 
from  the  land   tax,  and   the  purchaser  entitled   to   a 
fee  farm  rent  out  of  the  lands,  equal  to  the  land  tax 
redeemed. 
Copies  of         165.  And  be  it  further  enacted,  that  every  copy  of  the 
of' oi^udc"  register  of  any  contract  made  in  pursuance  of  this  act, 
shall  be       and  registered  according  to  the  directions  thereof,  with 
dence.         the  ))roper  officer  appointed  for  that  purpose,  which  shall 
be  signed  by  him,  shall  be  allowed  in  all  courts  and 
places,  and  before  all  persons^  to  be  good  and  sufficient 
evidence  of  such  contract. 
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200.  And  whereas  doubts  may  arise  by  reason  of  the 
provisions  of  an  act,  passed  in  the  nineteenth  year  of  the 
reign  of  his  late  majesty  king  George  the  second^  intitu- 
led, An  act  for  better  regulating  of  elections  of  members  to  (^^  G»  *• 
serve  in  parliament  for  such  cities  and  towns  in  that  part 
of  Great  Britain  called  England,  as  are  counties  of  them* 
selves ;  and  of  another  act  passed  in  the  twentieth  year  of 
the  reign  of  his  present  majesty,  intituled,  jin  act  to  re*  so  G.  s. 
move  certain  difficulties  relative  to  voters  at  county  elec-'  ^* 
tions,  as  to  the  right  of  voting  for  the  election  of  knights 
of  the  shire,  or  other  members  to  serve  in  parliament,  by 
persons  who  may  claim  so  to  vote  in  respect  of  messuages, 
lands,  or  tenements,  the  land  tax  charged  whereon  may 
have  been  redeemed  ;  be  it  therefore  enacted.  That  every  Pencmi 
person  who  shall  tender  his  vote  at  the  election  of  any  ^Jj"i"^  ^* 
knight  or  knights  of  the  shire,  or  other  member  or  mem*  elections  of 
bers,  to  serve  in  parliament  within  that  part  of  Great  pa^rHament 
Britain  called  England,  or  the  principality  of  Wales,  in  '"  S*^^ 
respect  of  any  messuages,  lands,  or  tenements,  of  the  iandi,the 
quality  and  value  which  would  by  law  entitle  him  to  vote  Jjjg^on 
at  such  election,  the  land  tax  charged  whereon  shall  have  baa  been  re- 
been  redeemed  or  purchased,  shall,  from  and  after  the  por^taed' 
passing  of  this  act,  be  entitled  to  vote  at  any  such  elec-  ■^•ilbeen- 
tion  as  aforesaid,  without  being  compelled  to  shew  that  Tote,  upon 
such  messuages,  lands,  or  tenements,  have  been  assessed  P'®I"¥  **** 
to  the  land  tax,  upon  proving  to  the  satisfaction  of  the  been  ex- 
returning  officer,  on  oath  or  otherwise,  that  such  land  ^ereifrom» 
tax  hath  at  any  time  previously  to *such  election,  been  re-  ""der  die 
deemed  or  purchased,  and  the  said  messuages,  lands,  or  forredemp- 
tenements,  become  exonerated  therefrom,  under  the  pro-  I*®*!!^ 
visions  of  the  said  recited  acts  for  the  redemption  of  land  jotthamcx. 
tax,  or  of  this  act,  the  said  recited  acts  passed  in  the  nine- 
teenth year  of  his  late  majesty's  reign,  and  in  the  twentieth 
year  of  his  present  majesty's  reign,  or  any  other  act  or 
law  to  the  contrary  notwithstanding. 
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No.  LIV. 


The  Stat,  53  Geo.  3.  c.  123. 

An  Jet  to  amend  and  render  more  effectual  several  Adi 
passed  for  the  Redemption  and  Sale  of  the  Land 
Tax. 

Certificates  COMMISSION  ERS  for  the  affairs  of  taxes  are  hereby 

tered  grat^  made  commissioners  for  the  sale  of  the  land  tax ;  farther 

Evidence     provisions  are  also  made  for  the  redemption  and  sale  of 

the  land  tax;  and  by  sect.  36,  it  is  further  enacted.  That 


the  officer  appointed  for  the  registry  of  contracts  for 
demption  of  the  land  tax,  shall  register  all  such  last- 
mentioned  certificates  of  land  tax,  and  the  said  certificatet 
of  exoneration,  gratis ;  and  shall  make  out  and  transmit 
duplicates  of  the  land  tax  thereby  certified  and  exonerated 
under  the  provisions  of  this  act,  and  do  all  such  other 
acts  and  things  necessary  for  the  exoneration  of  the  mes* 
suages  and  hereditaments  so  to  be  exonerated,  as  by  the 
said  act  of  the  forty-second  year  of  his  present  majesty, 
are  directed,  in  regard  to  contracts  entered  into  under  the 
provisions  thereof:  and  every  copy  of  the  registry  of  any 
such  certificate  shall  be  allowed  in  all  courts  and  places, 
and  before  all  persons,  to  be  good  and  sufficient  evidence 
of  such  certificate;  and  no  such  certificate,  nor  any  copy 
of  the  registry  thereof,  shall  be  liable  to  any  stamp 
duty. 


APPENDIX.  clxxxvii 


No.  LV, 
The  Stat.  52  Geo.  3.  c.  114. 

An  Act  to  suspend  and  finally  vacate  the  seats  of  Mem-' 
bers  of  the  House  of  Commons^  who  shall  become  Bank'- 
rupts,  and  who  ^11  not  pay  their  Debts  in  full,  within 
a  limited  Time. 

Whereas  it  is  highly  necessary,  for  the  presenration 
of  the  dignity  and  independence  of  parliament^  that  mem- 
bers of  the  house  of  commons  of  the  united  kingdom, 
who  become  bankrupts,  and  do  not  pay  their  debts  in  fuU, 
shall  not  retain  their  seats ;  be  it  therefore  enacted,  by 
|he  king's  most  excellent  majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  that  from  and  after  the  passing 
of  this  act,  whenever  a  commission  of  bankruptcy  shall 
issue  and  be  awarded  against  any  person  being  a  member 
of  the  house  of  commons,  and  he  shall  be  found  and  de* 
clared  a  bankrupt  under  the  same,  such  member  shall  be 
and  shall  remain  during  twelve  calendar  months  from  the 
time  of  the  issuing  thereof,  utterly  incapable  of  sitting  and 
voting  in  the  said  house  of  commons,  unless  within  the 
said  period,  such  commission  shall  be  superseded,  or  un- 
less within  the  same  period  the  creditors  of  such  member 
of  the  house  of  commons,  proving  their  debts  under  the 
commission  of  bankruptcy,  shall  be  paid  or  satisfied  to 
the  full  amount  of  their  debts  under  the  said  commission : 
provided  always,  that  such  of  the  debts,  if  any,  as  shall  be 
disputed  by  such  bankrupt,  if  he  shall,  within  the  time 
aforesaid,  enter  into  a  bond  or  bonds,  in  such  sum  or 
sums,  with  two  sufficient  sureties  to  be  approved  by  the 
commissioners  under  the  said  commission  of  bankruptcy, 
or  the  major  part  of  tfaem,  to  pay  such  sum  or  sums  of 


clxxxviii  APPENDIX. 

5t  Geo.  3,   money  as  shall  be  recovered  in  any  action,  suit,  or  other 

c.  114.     proceeding  in  law  or  equity,  concerning  such  debt  or 

debts,  together  with  such  costs  as  shall  be  given  in  the 

same,  shall  be  considered  for  the  purposes  of  this  act  as 

paid  or  satisfied/' 

2.  And  be  it  further  enacted,  by  the  authority  aforesaid 
that  if  the  said  commission  shall  not,  within  twelve  calen- 
dar months  from  the  issuing  thereof,  be  superseded,  nor 
the  debts  satisfied  in  manner  aforesaid,  then  the  commis- 
sioners, or  the  major  part  of  them  named  in  such  commis- 
sion, shall,  and  they  are  hereby  required,  immediately 
after  the  expiration  of  twelve  calendar  months  from  the 
issuing  of  the  said  commission,  to  certify  the  same,  as  the 
case  may  be,  to  the  speaker  of  the  house  of  commons  of 
^he  united  kingdom,  and  thereupon  the  election  of  such 
member  shall  be  and  is  hereby  declared  to  be  void  i  and 
it  shall  and  may  be  lawful  for  the  speaker  of  the  house  of 
commons  for  the  time  being,  during  any  recess  of  the  said 
house,  whether  by  prorogation  or  adjournment,  and  he  is 
hereby  required  forthwith  after  receiving  such  certificate 
to  cause  notice  thereof  to  be  inserted  in  The  London 
Gazette,  and  upon  the  expiration  of  fourteen  days  after 
the  day  of  inserting  such  notice  in  the  Gazette,  to  issue 
his  warrant  to  the  clerk  of  the  crown,  to  make  out  a  new 
writ  for  electing  another  member,  in  the  room  of  such 
member  who  shall  have  so  vacated  his  seat :  provided 
always,  that  nothing  herein  contained  shall  eiftend  to 
enable  the  speaker  of  the  house  of  commons  to  issue  his 
warrant  for  the  purposes  aforesaid,  unless  such  certificate 
shall  have  been  delivered  to  him  so  long  before  the  then 
next  meeting  of  tho  house  of  commons  for  the  dispatch 
of  business,  as  that  the  writ  for  the  election  may  be 
issued  before  the  day  of  such  next  meeting  of  the  house 
of  commons. 

3.  And  be  it  further  enacted,  by  the  authority  aforesaid, 
that  all  and  every  of  the  powers  contained  in  an  act  of  the 
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twenty-fonrth  year  of  the  reign  oF  his  present  majesty, 
for  repealing  so  much  of  two  former  acts,  as  authorized 
the  speaker  of  the  house  of  commons  to  issue  his  war- 
rant to  the  clerk  of  the  crown  for  making  out  writs  for 
the  election  of  members  to  serve  in  parliament  in  the 
manner  therein  mentioned,  and  for  substituting  other 
provisiops  for  the  like  purposes,  so  far  as  such  powers 
enable  the  speaker  of  the  house  of  commons  to  nominate 
and  appoint  other  persons,  being  members  of  the  house 
of  commons,  to  issue  warrants  for  the  making  out  of  new 
writs  during  the  vacancy  of  the  office  of  speaker,  or 
during  his  absence  out  of  the  realm,  shall  be,  and  they 
are  hereby  made  to  be  in  force,  for  the  purpose  of  en- 
abling him  to  make  the  like  nomination  and  appointment 
for  ifsuing  warrants  under  the  like  circumstances  and 
conditions,  for  the  election  of  members  of  parliament, 
in  the  room  of  such  whose  seats  shall  become  vacant 
onder  the  provisions  of  this  act. 


No.  LVI. 

The  Stat.  57  G.  3.  c.  100. 

•  An  Act  to  renew  the  Powers  of  exonerating  Small  Livings 
and  Charitable  Institutions  from  the  Land  Tax,  and 
for  making  further  Provision  for  the  Redemption  of 
the  Land  Tax. 

Whereas  certain   acts  passed   in  the  46th,  4gth,  ^O.x 
50th,  and  53d  years  of  his  present  majesty,  Relating  to  49  o.  s. 
the  redemption  of  the  land  lax,  authorized  the  conmiis-  ^^*  ^ 
sioners  appointed  by  his  majesty's  royal  letters  patent  c.  5a. 
under  the  great  seal  of  Great  Britain  for  carrying  into  ^x^** 
effect  certain  powers  and  provisions  of  the  land  tax  re- 
demption act,  to  direct  the  exoneration  and  discharge  of 
the  land  tax  charged  upon  hereditaments  belonging  to 
Fivings  or  other  ecclesiastical  benefices  or  charitable  in- 
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57  Geo.  s,   stitutionsy  in  the  manner  and  under  the  directions  in  the 

^'  ^^      said  recited  acts  respectively  mentioned  or  referred  to ; 

and,  pursuant  to  the  powers  so  vested  in  the  said  com** 

missionersy   they  have  exonerated  and  discharged  the 

land  tax  charged  upon  the  hereditaments  belonging  to 

several  small  livings  and  charitable  institutions :  And 

whereas  it  may  be  expedient  to  augment  the  incomes  of 

other  small  livings^  or  other  ecclesiastical  benefices,  and 

of  charitable  institutions  not  already  exonerated  from 

land  tax,  by  exonerating  the  same  from  the  land  tax 

charged  on   the  hereditaments  belonging  thereto  re- 

Coramis-      spectively,  in  the  manner  hereinafter  mentioned  :  Be  it 

dcr  Great"    therefore  enacted,  8ic.  That  it  shall  and  may  be  lawful 

Seal  maj     for  any  two  or  more  of  the  commissioners  appointed  or 

smaiiiivings  ^^  be  appointed  by  his  majesty  by  his  royal  letters  patent 

and  cha-      under  the  ereal  seal,  pursuant  to  a  provision  contained 

ntablein-       .  j    •         i  .  /i_-         -j  •  » 

stituiions,  in  an  act  passed  m  the  54th  year  of  his  said  majesty  s 
Inc  150*/!**'  ^^^S^>  intituled,  An  Act  to  alter  and  amend  certain  of 
a  year,  the  powers  and  provisions  of  several  acts  passed  for  the 
tax  wiiiiout  redemption  and  sale  of  the  land  tax,  and  for  making 
tramfer  OT  further  provision  for  the  redemption  thereof,  at  any  time 
considcra-  or  times  after  the  passing  of  this  Act,  to  direct  the 
tion.  exoneration   and   discharge  of  the   land  tax   charged 

upon    the    messuages,  lands,  or  other  hereditaments, 
belonging  to  any  livings  or  other  ecclesiastical  bene- 
fices   or    charitable    institutions,  in   cases    where   the 
whole  clear  annual    income   of  such  livings  or  other 
ecclesiastical    benefices  or    charitable   instituti^ons  re- 
spectively, shall  not  exceed  the  sum  of  one  hundred 
and  fifty  pounds,  without  the  transfer   or  payment  of 
any  consideration  for  the  same,  in  the  manner  and  under 
the  directions  and  restrictions  in  this  act  mentioned. 
Allotmenti    By  section  20,  it  is  enacted,  that  in  all  cases  wherein,  by 
made  under  r^ason  of  any  purchase  made  or  to  be  made  of  any  land 
acts*in"ir      ^^  under  the  powers  and  provisions  contained  in  any 
of  fee  farm    of  the  acts  passed  for  the  redemption  and  sale  of  the 
M^'mte-    ^^^^  ^^9  ^^^  ^^^^^  ^'  hereditaments,  the  land  tax  on 
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which  has  been  or  shall  be  bo  purchased^  or  any  of  them,  ^pect  of 

have  become  or  shall  become  charged  with  a  yearly  rent  p'uroh"ed. 

or  sum  as  a  fee  farm  rent,  equal  ia  amount  to  the  land 

tax  so  purchased,  and  any  common  lands,  waste  lands, 

or  other  lands  situate  and  being  within  the  parish,  town- 

ship,  or  district  within  which  the  lands,  out  of  which 

any  such  fee  farm  rent  shall  be  issuing,  shall  be  situate, 

shall  hereafter  be  divided  or  allotted  and  inclosed  under 

any  act  of  parliament  already  passed  or  hereafter  to  be 

passed,  it  shall  be  lawful  for  the  commissioner  or  com* 

missioners  respectively  authorized  to  carry  such  act  or 

acts  of  parliament  into  execution,  to  set  out  or  allot  and 

award  unto  and  for  the  benefit  of  the  bodies  politic  or 

corporate,  or  companies,  or  other  person  or  persons  for 

the  time  being  seised  of  or  entitled  to  the  receipt  of 

such  fee  farm  rents  respectively,  and  in  lieu,  satisfaction, 

and  discharge  of  such  fee  farm  rents  respectively,  and 

to  the  same  or  the  like  uses  as  at  the  times  of  such 

allotments  shall  respectively  affect  the  said  fee  farm 

rents  respectively,  such  part  or  parts  of  the  lands  so  to 

be  divide,  allotted,  and  inclosed  as  aforesaid,  as  the 

said  commissioner  or  commissioners  respectively  shall 

in  his  or  their  judgment  deem  an  equivalent  for  the  fee 

farm  rents  in  lieu  of  which  such  lands  shall  be  so  allotted ; 

such  commissioner  or  commissioners  taking  care  that 

each  allotments  shall  adjoin  or  be  as  contiguous  as  may 

be  to  any  other  allotments,  if  any,  to  the  proprietors  of 

such  fee  Yarm  rents,  or  to  any  messuages  or  old  inclo* 

Bures,  if  any,  belonging  to  such  proprietors  respectively. 

24.  And  whereas  it  is  expedient  to  make  provision  DeediTiiid 
for  the  enrolment  and  registry  of  deeds  which  have  not  enroSed^* 
been  duly  enrolled  or  registered  pursuant  to  the  direc-  '''**P  • 
tions  of  tlie  several  acts  passed  relating  to  the  redemp*  period, 
tion  of  the  land  tax,  be  it  therefore  further  enacted, 
that  all  deeds  required  by  the  aaid  acts,  or  any  of  them, 
to  be  enrolled  or  registered,  shall  be  valid  and  effectual^ 
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57  Geo.  3.  although  the  same  should  not  have  been  or  shall  not  be 
^  ^^'  enrolled  or  registered  within  the  periods  prescribed  bjr 
the  said  acts  respectively,  provided  the  same  shall  have 
been  enrolled  or  registered  before  the  passing  of  this  act, 
or  ^all  be  enrolled  or  registered  within  twelve  calendar 
months  after  the  passing  thereof;  and  that  in  case  any 
such  deeds  shall  not  be  enrolled  or  registered  within 
twelve  calendar  months  after  the  passing  of  this  act,  or 
any  deeds  hereafter  to  be  executed  under  the  powers  of 
the  said  acts,  or  any  of  them,  or  of  this  act,  shall  not  be 
enrolled  or  registered  within  six  calendar  months  after 
the  execution  thereof  respectively,  it  shall  be  lawful  for 
any  two  or  more  of  the  commissicJfiers  for  the  time  being 
for  the  redemption  and  sale  of  the  land  tax,  if  they  shall 
think  fit,  upon  the  production  of  any  such  deeds,  to  order 
the  same  to  be  enrolled  or  registered ;  and  that  aJl  deeds 
to  be  enrolled  or  registered  pursuant  to  any  such  order, 
shall  be  as  valid  and  effectual  as  if  the  same  had  been 
enrolled  or  registered  within  the  periods  prescribed  by 
the  said  act  or  by  this  act ;  and  that  all  conveyances 
made  subsequent  to  any  deeds  already  enrolled  or  regis- 
tered, or  to  be  enrolled  or  registered  under  this  act,  and 
depending  in  point  of  title  on  such  deeds,  shall  be  of  the 
same  effect  as  if  such  deeds  had  been  enrolled  or  regis-* 
tered  on  the  day  of  the  date  thereof;  nevertheless  with- 
out prejudice  to  the  validity  of  any  assurances  heretofore 
made  or  hereafter  to  be  made  to  correct  or  supply  any 
defects  arising  from  the  want  of  such  enrolment  or 
registry. 

Powers  of  27.  And  be  it  further  enacted,  that  all  and  every  the 
■pectingthc  powers  and  provisions  contained  in  any  acts  in  force  at 
oTth™r'*d  ^'^^  ^'°*^  of  the  passing  of  this  act,  touching  the  redemp- 
tax  applied  tion  and  sale  of  the  land  tax,  shall  be  severally  applied 
tothiiact.    ^^^  construed  in  like  manner  as  if  the  same  powers 

and  provisions  had  been  contained  and  re-enacted  iq 

this  act. 
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No.  LVIL 

Proceedings  to  obtain  Admissions  of  Freemen. 

The  Stat.  12  Geo.  3.  c.  21. 

It  appears  frotii  the  12  Geo.  3.  c.  21.  "That  divers 
persons  who  have  a  right  to  be  admitted  citizens^  bur« 
gesses  or  freemen^  of  divers  cities,  towns  corporate,  bo- 
roughs, cinque-ports,  and  places,  within  that  part  of 
Great  Britain  called  England  and  Wales,  being  refused 
to  be  admitted  thereto,  have  in  many  cases  no  other 
ordinary  remedy  to  procure  themselves  to  be  admitted 
to  the  franchises  of  being  citizens,  burgesses  or  freemen, 
than  by  writs  of  mandamus,  the  proceedings  on  which 
are  very  dilatory  and  expensive;  and  although  any  such 
writ  of  mandamus  is  obeyed,  the  person  applying  is, 
nevertheless,  put  to  great  and  unnecessary  trouble, 
delay  and  expence;  and  whereas  by  the  law  now  in 
being  in  many  cases  no  provision  is  made  for  giving 
costs  to  the  party  suing  out  any  such  writ,  where  the 
same  is  obeyed  ;  for  the  remedy  whereof  it  enacts, 

"  That  where  any  person  shall  be  entitled  to  be  ad-  Any  person 
mitted  a  citizen,  burgess  or  freeman,  of  any  such  city,  Jead^kted 
town  corporate,  borough,  cinque-port  or  place,    and  acitiien, 
shall  apply  to  the  mayor  or  other  person,    officer  or  cUy.^and^ 
officers,  in  such  city,  town  corporate,  borough,  cinque-  JJU*^"*,*® 
port  or  place,  who  hath  or  have  authority  to  admit  &c  for  that 
citizens,  burgesses  and  freemen  therein,  to  be  admitted  P"i»"«» 
a  citizen,  burgess  or  freemen  thereof,  and  shall  giv6 
notice,  specifying  the  nature  of  his  claim,  to  such  mayor  g»^|»«  ^^^ 
or  other  officer  or  officers,  that  if  he  or  they  shall  not  cifyiag  th« 
admit  such  person  a  citizen,  burgess  or  freeman,  within  ^u^'^ 
one  month  from  the  time  of  such  notice,  the  court  of 
king's  bench  will  be  applied  to  for  a  writ  of  mandamus, 
to  compel  such  admission ;  and  if  such  mayor  or  other 
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If such 
nin^or,  &c. 
shall  refuse 
to  admit 
such  person, 
and  a  man- 
damus shall 
issue  for 
compelling 
such  adiuis- 
sion* 


the  mayor 
to  pay  all 
eoits. 


freemen  to 
be  admitted 
to  inspect 
the  entries 
of  admis- 
sions, &CC. 
and  to  take 
copies 
thereof. 


Mayor, 
bailiff,  &c. 
denying  tht 


officer  or  officers,  shall  after  such  notice  refuse  or  neg- 
lect to  admit  such  person,  and  a  writ  of  mandamus  shall 
afterwards  issue  to  compel  such  mayor  or  other  officer 
or  officers  to  make  such  admission,  and  in  obedience  to 
such  writ,  such  person  shall  be  admitted,  by  tfie  said 
mayor  or  other  officer  or  officers,  a  citizen,  burgess  or 
freeman,  of  such  city,  town  corporate,  borough,  cinque- 
port  or  place,  then  such  person  shall  (unless  the  court 
shall  see  just  cause  to  the  contrary)  obtain  and  receive 
from  the  said  mayor  or  other  officer  or  officers  so  neglect- 
ing or  refusing  as  aforesaia,  all  the  costs  to  which  be 
shall  have  been  put,  in  applying  for,  obtaining  and  serv- 
ing such  writ  of  mandamus,  and  enforcing  the  same,  by 
a  rule  to  be  made  by  the  court  out  of  which  such  writ 
shall  issue,  for  the  payment  thereof,  together  with  the 
costs  of  applying  for,  obtaining,  serving  and  enforcing 
the  said  rule  ;  and  if  the  rule  so  to  be  made  shall  not  be 
obeyed,  then  the  same  shall  be  enforced  in  such  manner 
as  other  rules  made  by  the  said  court  are  or  may  be 
enforced  by  law. 

"  In  order  that  it  may  be  known  what  persons  are 
from  time  to  time  admitted  freemen  or  burgesses  of  any 
city,  corporation,  borough  or  cinque-port,  the  mayor, 
bailiff*,  town  clerk  or  other  officer  of  the  city,  corpo- 
ration, borough  or  cinque-port,  having  the  custody  of 
or  power  over  the  records  of  the  same,  shall,  upon  the 
demand  of  any  two  freemen  or  burgesses,  permit  such 
freemen  or  burgesses,  and  their  agent  or  agents,  at  any 
time  whatsoever  between  the  hours  of  nine  in  the  morn- 
ing and  three  in  the  afternoon,  to  inspect  the  entries  of 
admission  of  freemen,  burgesses  or  other  inferior  corpo- 
rators, and  to  take  copies  or  extracts  therefrom,  paying 
for  every  such  inspection  two  shillings  and  sixpence,  and 
for  every  such  copy  or  extract,  not  exceeding  seventy- 
two  words,  the  sum  of  four-pence,  and  so  in  proportion 
for  all  such  copies  or  extracts ;  and  if  any  mayor,  bailiff 
town  clerk  or  other  officer,  shall  refuse  or  deny  the  in- 
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tipection  of  any  such  entries,  or  to  give  copies  or  ex-  inspection 
tracts  thereof,  as  before  directed,  he  or  they  shall  for  "f  »v*^h 
every  such  denial  or  refusal,  forfeit  or  pay  the  sum  of  togive'co- 
one  hpndred  pounds,  to  any  person  who  shall  sue  for  P'esthereof, 
the  same,  to  be  recovered  with  full   costs  of  suit,  by  every  refa- 
action  of  debt,  in  any  of  his  majesty's  courts  of  record  J^/  to  bo 
at  Westminster,  in  which   action    it  shall  be  sufficient  recovered 
for  the  plaintiff  to  allege  in  his  declaration  that   the  dcbtT°"° 
defendant    or    defendants   is    or   are  indebted  to  .  the 
said  plaintiff  in  the  sum   of  one  hundred   pounds,  for 
money  had  and  received  to  his  use  ;  provided  that  such  racnced 
action  shall  be  commenced  within  the  space  of  one  year  w'«^»non« 

*^  *^  y^ar  after 

after  the  cause  of  it  shall  have  arisen,  and  not  otherr  the  caane 

•       *>  sbull  hav« 

Wise.     S.  2.  ariien* 


No.  LVIir. 

Parliament  dissolved  on  Demise  of  the  Crown. 

(From  HatselFs  Precedents.) 

By  the  statute  of  the  6th  of  Anne,  chap.  7.  sect.  4.  it 
is  provided.  That  from  thenceforth  no  parliament  shall 
be  determined  or  dissolved  by  the  death  or  demise  of  her 
Baajesty  queen  Anne,  her  heirs  or  successors,  but  such 
parliament  shall  and  is  by  the  said  act  enacted  to  con- 
tinue and  be  empowered  and  required,  if  sitting  at  the 
time  of  such  demise,  immediately  to  proceed  to  act  not- 
withstanding such  death  or  demise,  for  and  during  the 
term  of  six  months,  unless  it  shall  be  sooner  prorogued 
or  dissolved ;  and  if  such  parUament  shall  *  be  proro- 
gued, then  it  shall  meet  and  sit  upon  the  day  on  which 
it  shall  be  prorogued,  and  continue  for  the  residue  of  the 
six  months,  unless  sooner  prorogued  or  dissolved.  Then 
follows,  in  the  6th  section,  the  following  very  extra- 

*  That  is  to  say,  by  the  saccessor  of  the  crown. 
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From  ordinary  provision,  viz.  "  That  in  case  there  is  no  parlia- 

Hatoeir«      ment  in  b^ing  at  the  time  of  the  demise  of  the  crowo, 
that  '  has  met  and  sat^^  then  the  last  preceeding  parlia- 
ment shall  immediately  convene  and  sit  at  Westniinster, 
as  if  the  said  parliament  had  never  been  dissolved."  The 
same  provision  is  made,  and  with  the  same  expressioo^ 
'^  that  has  met  and  sat,"  by  the  Regency  bills  of  the 
24th  of  Geo.  2.  chap.  24.  sect.  18.  and  by  the  5th  of 
Geo.  3.  chap.  24.   sect.  20.  the  construction  of  this 
expression  ''  that  has  met  and  sat,"  has  always  been 
understood  to  be  ''  a  parliament  of  which  a  session  has 
been  held ;"  and  to  constitute  a  session  *,  it  has  lifeen 
held  that  an  act  of  parliament  must  have  passed  both 
houses,  and  must  have  received  the  royal  assent.  James 
the  isc,  in  his  commission  for  dissolving  the  parliament 
in  1614,  says,  **  Sed  pro  eo  quod  nullus  regalis  assensos 
aut  responsio  per  nos  prrestita  fuit  nullum  parliamentum, 
nee  aliqua  sessio  parliamenti,  habuit  aut  tenuit  existen- 
tium  ;"  and  in  compliance  with  this  construction  of  the 
law,  (and  to  obviate  those  difficulties  and  that  confu- 
sion which  must  arise  on  the  meeting  of  a  dissolved 
parliament,  even  though  another  parliament  should  be 
actually  elected  and  returned,  provided  this  parliament 
**  had  not  met  and  sat,"  (t.  e.)  had  not  passed  a  bill 
which  had  received  the  royal  assent,  it  was   thought 
prudent  in  the  year  1754  and  1768,  for  the  parliament 
to  meet  immediately  on  its  election,  and  to  pass  a  bill 
in  order  to  constitute  a  session ;  and  indeed  the  confu- 
sion would  be  such,  and  the  construction  put  upon  these 
words  in  the  midst  of  that  confusion,  by  those  persons 
who  should  happen  to  be  interested  in  the  assembling  of 
the  old  or  new  parliament,  would  be  so  difiererit,  that 
in  considering  this  question,  it  must  appear  extraordi^ 
nary  that  no  act  of  parliament  has  been  passed  to  obviate 

*  The  session  is  never  understood  to  be  at  an  end  nntil  a  prorogatioii, 
though  unless  some  act  be  passed  or  some  judgment  given  in  parliament»  it 
is  in  truth  no  parliament  at  all.     Blackstoue,  Vol.  I.  p.  184. 


;■* 


APPENDIX.  cxcvii 

all  these  difficulties,  and  to  make  it  clear  what  ought  to  From 
be  done,  if  the  event  of  the  demise  of  the  crown  should  JJ*^*'!'* 

Fteccdeots* 

happen^  either  during  the  election  of  a  new  parliament 
or  afl^r  the  election,  but  before  their  meeting,  or  after 
their  meeting,  but  before  a  bill  should  be  passed,  so  as 
constitute  it  a  legal  session.  It  has  not  yet  happened 
since  the  passing  of  this  law,  that  a  demise  of  the  crown 
has  taken  place  without  a  parliament,  ^'  in  beinc:,"  or 
'*  that  has  met  and  sat."  King  William  died  on  Sunday 
the  8th  day  of  March,  1701,  and  both  bouses  met  and 
sat  upon  that  day  ;  the  parliament  was  then  sitting, 
and  each  house  had  upon  the  day  before  severally 
adjourned  itself  to  the  next  day,  though  it  was  Sunday, 
probably  in  expectation  of  this  event.  Queen  Anne 
died  upon  Sunday  the  1st  of  August,  1714,  upon  which 
day  both  houses,  though  then  separated  by  prorogation 
to  the  loth  of  August,  met  and  sat.  King  George 
the  1st  died  abroad  upon  the  11th  June,  1727,  and 
George  II.  being  proclaimed  upon  the  15th  of  June» 
the  parliament,  which  stood  prorogued  to  the  27th  of 
June,  assembled  on  the  15th.  King  George  II.  died 
upon  Saturday,  the  25th  October,  1760,  and  King 
George  III.  was  proclaimed  on  Sunday  the  26th,  upon 
which  day  both  houses  of  parliament  met,  though  then 
separated  by  a  prorogation  till  the  13th  of  November. — 
It  appears  from  the  Journals  of  the  house  of  commons  / 

of  the  22d  of  December,  1693,  that  in  a  bill  "  for  fre- 
quent calling  of  parliaments,*'  which  had  passed  the 
lords,  and  was  then  depending,  but  was  afterwards  re- 
jected,  there  was  a  clause,  "  that  it  should  be  understood 
to  be  a  parliament  holden,  if  it  be  assembled,  although 
it  happen  that  no  act  of  parliament  shall  pass  within  the 
time  of  their  being  so  assembled." 


Since  the  publication  of  this  work,  an  act  has  passed,  srGeo.  3. 
(stat.  37  G.  3.  c.  127,)  which  in  part  repeals  the  act  of  t)**?*% 
the  6th  of  Queen  Annc^  and  gives  authority  for  holding  the  Crown 
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between       a  parliament,  in  case  of  the  demise  of  the  crown  hap- 
**nTrea»^"     pening  between  the  dissolution  of  a  parliament  and  the 
sembiiiigof   day  appointed   by  the  writ  of  summons  for  the  assem- 
bhng  of  a  new  one. 

This  Stat,  by  sect.  3.  enacts,  "That  ih  case  of  the  king's 
demise,  after  the  dissolution  of  a  parHament,  and  pre- 
vious to  the  day  appointed  for  the  assembling  of  a  new 
one,  then  the  last  preceding  parliament  immediately  to 
meet,  and  sit  for  the  space  of  six  months,  and  no  longer; 
^  ^      but  subject  to  be  sooner  prorogued  or  dissolved,^  by  the 
On  demise    successor  to  the  crown  ;  and  the  same  to  be  observed 
tothe^"'*"'  in  case  of  the  demise  of  the  successor  to  the  crown 
Crown         within  six  months  after  his  succession,  without  his  hav- 
moniiis,  or    ing  dissolved  tlie  parliament,  or  after  the  same  shall 
afieradis-   j^j^^g  jj^gj^  dissolvcd,  and  before  the  new  one  shall  have 

lolutloiif 

and  before    met,  or  before  the  day  appointed  for  the  meeting,  then 
seniblfngof   ^'^^  '^^^  preceding  parliament  to  meet,  and  to  continue 
Parimuient,  for  slx  mouihs  longcr,  unless  sooner  prorogued  or  dis- 
afierthe       solved   by  the  person  then  succeeding  to   the  crown. 
day  up.        Bi,t  in  case  of  the  King's  demise,  (or  of  the  demise  of 
the  successor,  who  would  then  be  king)  on  or  after  the 
dai/  appointed  by  the  writ  of  summons  for  the  assem- 
bling a  new   parliament,  such  new  parliament  imme- 
diately to  meet,  and  sit  for  the  space  of  six  months, 
unless  sooner  prorogued  or  dissolved  by  the  successor  or 
successors  to  the  crown,  before  Che  expiration  of  that 
time;    and  so  often  as  any   demise  shall    happen,  in 
manner  hereinbefore  provided." 


No.  LIX. 

The  slat.  57  Geo.  3.'c.  62. 

Jn  Act  to  abolish  certain  Offices,  and  to  regulate  certain 

other  Offices,  in  Ireland. 

Whereas  the  offices  in  Ireland  herein-after  men- 
tioned respectively  are  offices,  some  of  which  it  is  expft- 
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dient  to  abolish,  and  with  respect  to  others  it  is  expedient  ^f  Geo.  3. 
to  make  provision  for  a  more  efiectual  and  economical      **  ^^' 
execution  of  the  duties   thereof  respectively  after  the 
termination  of  the  present  existing  interests  therein  re- 
spectively; may  it  therefore  please  your  majesty,  that  it 
may  be  enacted;  and  be  it  enacted  by  the  king's  most 
excellent  majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  thb 
present  parliament  assembled,  and  by  the   authority  of 
the  same.  That  from  and  after  and  upon  the  respective  r^^.  • 
termination  of  the  respective  present  existing  interests  officenbo-* 
in  e&ch  and  every  of  the  following  offices ;  that  is  to  say,  !eJmiliat?on 
surveyor  general  of  crown  lands;  keeper  of  records  in  the  pf"»»ting 
Birmingham  Tower  at  Dublin ;  keeper  of  the  records  of 
parliament;  clerk  of  the  paper  office;  and  as  each  of  the 
said  offices  shall  respectively  become  vacant,  upon  the 
termination  of  such  present  existing  interests,  each  and 
every  of  the  said  offices  shall  be  abolished;  and  the  said 
offices  shall  not,  nor  shall  any  of  them,  from  and  after 
the  passing  of  this  act,  be  granted  to  any  person  or  per- 
sons whomsoever;  and  the  said  offices  are  hereby,  from 
and  after  the  respective  times  when  the  same  shall  re- 
spectively become  vacant,  wholly  abolished." 

By  sect.  8,  (the  intervening  section,  making  certain 
provisions  which  it  is  not  necessary  to  state)  it  is  further  ^^^^\^ 
enacted,  "  That  from  and  after  and  upon  the  respective  •umcnot 
terminations  ot  the  respective  present  existing  interests  of  Work» 
in  each  and  every  of  the  offices  of  commissioners  of  the  ■'x»'»»hed 
board  of  works  in  Irelatid,  and  as  each  of  the  said  offices  become  ▼ 
shall  respectively  become  vacant  upon  the  termination  ""^'  ^ 
of  the  present  existing  interests,  each  and   every  of  the 
said  offices  shall  respectively  be  abolished,  and  tlie  said 
offices  shall  not,  nor  shall  any  of  them,  from  and  after  the 
passing  of  this  act,  be  granted  to  any  person  or  persons 
whomsoever;  and  the  said  offices  are  hereby,  from  and 
after  the  respective  times  when  the  same  shall  respec* 
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*^  ^t^^  lively  become  yacant>  wholly  abolished  ;  and  after  the 
offices  of  the  said  commissioners  shall  become  racant,  it 
shall  and  may  be  lawful  for  the  lord  lieutenant  o<  other 
chief  governor  or  governors  of  Ireland  for  the  time  being, 
in  concurrence  with  the  lord  high  treasurer  or  the  com- 
missioners of  his  majesty's  treasury  for  the  time  being, 
to  make  such  arrangement,  by  the  appointment  of  one 
or  more  officer  or  officers,  as  shall  provide  for  the  efficient 
execution  in  person  of  all  duties  connected  with  the 
superintendence  of  the  public  buildings  now  under  the 
charge  of  the  said  board  of  works,  at  such  reasonable 
rate  of  salary  or  salaries  as  shall  be  sufficient  fur  the 
purpose ;  and  an  account  of  every  such  appointment  and 
rate  of  salary  shall  be  laid  before  parliament  in  like 
manner  as  by  this  act  is  required  with  respect  to  the  re- 
gulation of  other  officers  under  this  act." — Sect.  9  pro- 
vides for  the  savings  thereby  to  go  to  the  consolidated 
fund. 

Persons  be-  Sect.  lo.  And  be  it  further  enacted,  That  every  office 
the^srid  and  appointment  belonging  to  and  making  part  of  the 
offices  when  establishment  of  any  of  the  said  offices  respectively, 
incapable  when  SO  regulated  as  aforesaid,  shall  be  deemed  and 
▼odne  M  °^  taken  to  be  a  new  office  within  the  true  intent  and  mean- 
members  of  ing  of  an  act  passed  in  the  forty-first  year  of  the  reign  of 

the  house  of   ,  .  -,    .  •      •      i    j      ^  T /•        i     ?      .  » 

commons,      his  present  Majesty,  mtituled,  An  actjor  declartng  what 
(41  Geo.  3.  persons  shall  be  disabled  from  sitting  and  voting  in  the 
^'     '^      house  of  commom  of  the  united  kingdom  of  Great  'Britain 
and  Ireland  ;  and  also  for  carrying  into  effect  part  of  the 
fourth  article  of  the  union  of  Great  Britain  and  Ireland, 
6y  providing  in  what  cases  persons  offices  or  places  of  profit 
under   the  crown  of  Ireland  shall  be  incapable  of  being 
members  of  the  house  of  commons  of  the  parliament  of  the 
united  kingdom  ;  and   every  person  holding  any  such 
office  shall  be  incapable  of  sitting  or  voting  as  a  mem- 
ber of  the  houi<e  of  commons ;  and  every  such  officer 
who  shall  sit  or  vote  in  the  house  of  commons  shall  be 
liable  and  subject  to  the  penalties  and  forfeitures  con- 


APPENDIX.  cci 

taiaed  in  the  said  recited  act  with  respect  to  such  per* 
son  or  persons  as  shall  be  disabled  or  incapacitated  by 
the  holding  or  accepting  of  any  office,  employment,  or 
place  of  profit,  in  the  said  act  enumerated  and  particu- 
larized. 


No.  LX. 


The  Stat.  57  Geo.  3.  c.  63. 


An  Jet  to  regulate  the  Offices  of  Clerks  of  the  Signet  and 

Privy  Seal, 

iVHEREAS  it  is  expedint  that  the  respective  offices  of 
clerks  of  the  signet,  and  of  clerks  of  the  privy  seal,  should 
be  regulated ;  be  it  therefore  enacted  by  the  king's  most 
excellent  majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  aud  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of 
the  same,  *'  That  from  and  after  and  upon  the  respective  After  ter- 
terminations  of  the  respective  existing  interests  in  each  ©xiiting^iu- 
of  the  said  offices  of  clerks  of  the  signet  and  privy  seal  »"«»».  o®^ 

•  1     /r»  1     11  I  ceiofclerki 

respectively,  and  as  each  of  the  said  omces  shall  become  totheiignet 
vacant,  upon  the  termination  of  such  present  existing  Jl^^i^^JJ 
interests,  the  duties  of  the  said  offices  respectively  shall  performed 
be  executed  and  performed  by  the  several  and  respective  *"  ?*"**"• 
persons  who  shall  be  appointed  to  execute  the  same,  in 
person."    The  sections  2,  3,  4   provide  for  the  future 
establishment  and   regulation   of  the  offices,  and    the 
appropriation  of  the  savings  thereby;  and  by  section  5  it 
is  further  enacted,  ''that  every  office  and  appointfti<.*nt  Penontbe* 
belonging  to  and  making  part  of  the  establishment  of  ^^H^^^^^ 
any  of  the  said  offices  respectively,  when  so  regulated  as  offieei,wliini 
aforesaid  under  the  provisions  of  this  act,  shall  be  deemed  [ll^plble 
and  taken  to  be  a  new  office  within  the  true  intent  and  ©^  ••""»g«* 
meaning  or  an  act  pat^sed  lu  the  Mixth  year  of  the  reign  nrniberiof 
of  her  late  majesty  queen  Jnnti  and  every  person  hold-  ^^^^^^^ 
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iirg  any  suqh  office  shall  be  incapable  of  sitting  or  voting 
as  a  member  of  the  house  of  commons ;  and  every  such 
officer  who  shall  sit  or  vote  in  the  house  of  commons 
shall  be  liable  and  subject  to  the  penalties  and  forfeitures 
contained  in  an  act  passed  in  the  fifteenth  year  of  the 
reign  of  his  late  majesty  king -George  the  second,  inti- 
(15  G.  2.  tuled,  Jn  Act  to  exclude^  certain  officers  from  beins 
•     •  ^      members  of  the  house  of  commons. 


No.  LXI. 

The  Stat.  57.  Geo.  3.  c.  66. 

The  Jbllouting  Statute  declares  that  the  office  of  Vice 
President  of  the  Board  of  Trade  shall  not  be  deemed 
a  new  office. 

Whereas  an  act  passed  in  the  twenty-second  year 
(««G.  3.     of^he  reign  of  his  present  majesty,  intituled.  An  Act 
for  enabling  his  majesty  to  discharge  the  debt  contracted 
upon  his  civil  list  revenues,  and  for  preventing  the  same 
from  being  in  arrearfor  the  future,  by  regulating  the  mode 
of  payments  out  of  the  said  revenues^  and  by  suppressing' 
or  regulating  certaiii  offices  therein  mentioned,  which  are 
now  paid  out  of  the  revenues  of  the  civil  list :  And  whereas 
it    is   expedient   to  make   provision   for   enabling   his 
majesty  to  grant  a  competent  salary  to  the  person  hold- 
ing the  office  of  vice  president  of  the  committee  of  coun- 
cil appointed  for  the  consideration  of  matters  relating 
to  trade  and   foreign   plantations,  in    consideration  of 
the  duties  and  responsibility  attached  to  the  said  office; 
Salary  of      bc  it  therefore  enacted,  &c.  "  That  it  shall  be  lawful  for 

2000/.  to        u-  •  1  \  J         u-  I 

tJ.e  vice-       his  majesty,  by  any  order  or   waiTant  under  his   royal 

Thrboard^^  sign  manual,  countersigned  by  the  lord  high  treasurer, 

oi  trade;      or  by  the  commissioners  of  his  majesty's  treasury  of  th« 

united  kingdom  of  Great  Britain  and  Ireland,  or  any 

three  or  more  of  them  for  the  time  being,  to  order  and 
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direct  that  the  vice  president  of  the  committee  of  coun- 
cil appointed  for  the  consideration  of  matters  relating 
to  trade  and  foreign  plantations,  for  the  time  being,  shall 
have  a  salary  not  exceeding  two  thousand  pounds,  to  be 
paid  and  payable  out  of  the  fee  fund  of  the  council 
oflSce ;  and  such  office  shall  not,  by  reason  of  such  bccon!id«. 
salary  being  annexed  thereto,  be  deemed  a  new  office  :  ^^  »  new 
Provided  always,  that  no  such  order  or  warrant,  or 
receipt  of  salary  under  the  same,  by  the  person  holding 
'such  office  at  the  time  of  passing  this  act,  shall  make 
void  the  election  of  any  such  person,  nor  shall  any  new 
writ  issue  for  a  new  election  in  consequence  of  any  such 
order  or  warrant,  or  receipt  of  salary  under  the  same, 
anything  in  any  act  or  acts  to  the  contrary  notwith- 
standing/' 


No.  LXII. 

An  Act  to  regulate  the  offices  of  His  Majesty's  Exchequer 
in  England  and  Ireland  respectively > 

57.  G.  3.  c.  84. 

Whereas  the  offices  of  Auditors  and  Tellers  of  his 
majesty's  Exchequer  in  England  and   Ireland  respec- 
tively, and  of  clerks  of  the  Pells  in  England  and  Ireland 
respectively,  are  offices  with  respect  to  which  it!  is  ex- 
pedient that  a  more  economical  execution  of  the  duties 
thereof  respectively,  after  the  termination  of  the  present 
existing  interests  therein  respectively,  should  be  adopted: 
May  it  therefore  please  your  majesty  that  it  may  be 
enacted;    and  be  it  enacted,  ^'  That  the  several  and 
respective  duties  of  the  several  and  respective  offices  of  certain 
auditor,  and  of  each  of  the  four  tellers  of  his  majesty's  o*c««»«'*« 
exchequer^  and  clerk  of  the  pells  in  England,  wlA  ofau-  of  existing 
ditor  and  of  teller  of  his  majesty's  exchequer,  and  clerk  bl>^*' rf^jj,^ 
of  the  pells  in  Ireland^  shall,  from  and  after  and  upon  the  ed  in  per- 
respective  termioatioiis  of  the  respective  present  existing  '^* 
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57  Geo.  3,  interests  in  each  of  the  said  offices  respectively,  and  as 
^'  ^^'  each  of  the  said  offices  shall  hecome  vacant  upon  the 
termination  of  such  present  existing  interests,  be  regu- 
lated under  the  provisions  of  this  act,  and  thereafter  be 
executed  and  performed  by  the  several  and  respective 
persons  appointed  to  execute  the  same  in  person." 

The  intervening  sections  2,  $,  4,  make  farther  pro- 
vision for  the  future  establishment  and  regulation  of  the 
offices,  and  for  the  savings  thereby  to  go  to  the  con- 
Persons  be-  solidated  fund.  And  by  sect.  5,  it  is  further  enteted, 
the^MKi^^  •*  That  every  office  and  appointment  belonging  to  and 
offices  when  making  part  of  the  establishment  of  any  of  the  said 
[nfaplbicof  offices  respectively,  vehen  so  regulated  as  aforesaid, 
sitting  or  shall  be  deemed  and  taken  to  be  a  new  office  within  the 
luembers  of  true  intent  and  meaning  of  an  act  passed  in  the  sixth 
the  bouse  of  yg^^  ^f  ^jjg  reisrn  of  her  late  majesty  queen  Anne;  and 

commons.      •'  ^  j  i    h  i       . 

every  person  holding  any  such  office  shall  be  incapable 
of  sitting  or  voting  as  a  member  of  the  house  of  com- 
mons ;  and  every  such  officer  who  shall  sit  or  vote  in 
the  house  of  commons  shall  be  liable  and  subject  to  the 

Penalties,  penalties  and  forfeitures  contained  in  an  act  passed  in  the 
fifteenth  year  of   the  reign  of  his   late  majesty  king 

(15  Geo  2,  George  the  second,  intituled.  An  act  to  exclude  cettain 
••  ^^•)      officers  from  being  members  of  the  house  of  commons  J^ 

No.  LXIII. 

An  Act  for  the  better  Regulation  of  Polls,  and  for  mak' 
ing  other  Provisions  touching  tlie  Election  of  Members 
to  serve  in  Parliatnent  for  places  in  Ireland.  * 

57660.3.  c.  131. 

WHEREAS  it  is  necessary  to  amend  the  laws  for  re- 
gulating the  election  of  members  to  serve  in  parliament 

*  Soon  after  tbe  decision  of  tbe  Rochester  case,  1817y  a  bill  for  farther 
regulating  the  duration  of  polls  in  Ejtglandt  aud  in  some  respects  similar 
to  tbe  present,  was  bronght  in  by  Mr.  Wynni  and  passed  Ae  bouso  of 
coffimonsy  but  waa  lost  in  the  lords. 
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for  places  in  Ireland,  and  to  provide  for  the  more  expe*  ^^  G«o.  h 

ditious  taking  of  polls  thereat ;  be  it  enacted,  8tc.  "  Thai  From  Aug. 

from  and  after  the  first  day  of  August  next,  every  poll  ^'iwr, 

which  shall  be  demanded  at  any  election  for  a  member  must  com- 

or  members  to  serve  in  parliament  for  any  county,  city,  Jhe°i«tcit 

borough,  or  other  place  in  Ireland,  shall  commence  on  ^^^  ^fJ. 

the  day  upon  which  the  same  shall  be  demanded,  or  demanded, 

upon  the  next  day  at  farthest  (unless  it  shall  happen  to  ^^^  **^ 

be  a  Sunday,  Christmas  Day,  or  Good  Friday,  and  then  and  mast 

on  the  day  next  after),  and  shall  be  duly  and  regularly  n°e^^ 

proceeded  in  from  day  to  day  (Sundays,  Christmas  Day,  than  a  cer- 

and  Good  Friday  always  excepted)  until  the  same  be  except^ai 

finished ;  but  so  as  that  no  poll  at  any  election  held  by  herein  men- 
virtue  of  a  writ  shall  continue  longer  than  the  fortieth 
day  at  furthest  after  the  test  thereof;  and  if  by  virtue  of 
such  writ  the  election  shsll  be  held  by  precept,  no  poll 
at  such  election  shall  continue  longer  than  the  thirtieth 
d{^  at  furthest  after  the  date  thereof;  and  if  such  polls 
shall  continue  respectively  until  such  fortieth  or  thir- 
tieth day,  then  the  same  shall  be  finally  closed  ait 
or  before  the  hour  of  three  in  the  afternoon  of  the 

same  day;  and  the  returning  officer  or  officers  at  every  Retarato 

such  election  shall  immediately,   or  on  the  day  next  ^jem^deat 

after  the  final  close  of  the  poll,  truly,  fairly,  and  publicly  the  poll,  or 

declare  the  name  or  names  of  the  person  or  persons  who  g^^*^ 
have  the  majority  of  votes  on  such  poll,  and  shall  forth- 
with make  a  return  of  such  person  or  persons. 

§  2.  And  be  it  further  enacted  by  the  authority  afore-  After  fourth 

said,  TTiat  it  shall  and  may  be  lawful  for  the  returning  ^Yoffim*** 

officer  or  officers,  and  he  or  they  are  hereby  required,  on  ™«y  c**^ 

any  day  after  the  fourth  day  of  polling,  to  close  finally  any  ^i^en  20 

booth  in  which  no  more  than  twenty  electors  have  polled,  ***«*  ?°' 

or  have  been  referred  for  decision  to  the  booth  of  such  the  daj. 
returning  officer  or  officers,  during  that  day.** 

By  §  3,  within  two  days  after  the  receipt  of  writ, 
proclamation  to  be  made  of  the  election,  which  mast 
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5r  Geo.  3,  begin  between  the  loth  and  i6th  days  after  procla- 
c.  131.      mation. 

By  ^  4,  Whenever  more  than  fi,ooo  freeholders  be 
registered  in  one  barony,  such  barony  to  be  so  divided, 
that  no  more  than  2,ooo  shall  have  to  poll  in  one 
booth.  Expence  of  booths  to  be  paid  by  the  can- 
didates. 

By  ^  5,  Every  sheriff  shall  have  a  booth,  separate  and 
exclusive  of  polling  booths,  where  he  shall  constantly 
attend  during  the  continuance  of  the  poll. 

By  §  6.  Justices  to  administer  all  oaths. 

Justices  of  the  peace  so  appointed  to  take  the  oath, 
given  in  §  7.  Clerks  of  the  peace,  &c.  to  take  the  oath, 
as  stated  in  ^  7. 

a 

§  8  Directs  the  electors  to  apply  to  such  justices  of 
the  peace  before  voting,  who  shall  administer  the  oaths, 
and  such  cleVks  of  the  peace  shall  give  certificates 
thereof. 

By  §  9.  Persons  offering  to  vote  without  producing 
certiBcate,  must  withdraw  and  take  the  oaths. 

By  §  10.  The  elector  must,  after  he  has  polled,  deli- 
ver the  certificate,  to  be  cancelled. 

By  ^  11.  If  the  number  of  persons  so  appointed  to 
administer  the  oaths  should  be  insufficient,  more  may 
be  appointed. 

§  1 2  Directs  the  returning  officer  to  appoint  proper 
places  for  taking  the  oaths. 

§  1 3  Directs  the  returning  officers  on  notice  to  provide 
such  places,  to  be  ready  at  the  day  of  election.  Ex- 
pences  to  be  defrayed  by  candidates,  not  exceeding  one 
guinea  a  day  to  each  justice  of  the  peace,  nor  half  a 
guinea  to  each  deputy  clerk  of  the  peace. 
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^14  Directs  the  clerk  of  the  peace,  aii  ne  request  of  sroeo.  s, 
any  candidate,  to  appoint  a  deputy  to  attend  each  booth,      ^^  ^^^' 
with  affidavits  of  registry. 

§  15,  Directs  the  returning  officers,  on  demand  of  any 
candidate,  to  appoint  interpreters,  who  are  to  take  the 
oath  therein  stated.  Theexpence  not  to  exceed  half  a 
guinea  a  day  to  each,  to  be  paid  by  candidates. 

By  f  16.  Deputy  shall  examine  electors,  and  no  other 
person  to  examine  or  plead. 

By  §  17,  The  deputy  is  not  to  investigate  into  the 
right  to  vote,  but  to  refer  to  the  returning  officer. 

By  §  18.  When  certiBcate  of  registry  shall  be  regu- 
lar, and  produced,  no  recourse  to  be  had  to  the  original 
affidavit  of  registry. 

By  §  19.  Freeholders  of  50/.  or  20/.  may  omit  parish 
in  oaths. 

^  20.    And  be   it   further  enacted  by  the  authority  Penons 
aforesaid,  *'  That  every  person  who  shall  be  by  due  course  of"JJJiii„g 
of  law  convicted  of  having  polled  a  second  time  at  the  twice,  or 
»ame  election,  except  as  hereinafter   mentioned,   or  of  ^here*obe 
having  personated  any  other  person  for  the  purpose  of  transported 
polling   at  such  election,  shall  be  adjudged   guilty  of  jean, 
felony,  and  be  transported  for  seven  years  to  some  part 
of  his  majesty's  dominions  out  of  Europe,  or  be  impri- 
soned for  any  term  not  more,  than  seven  years,  at  the 
discretion  of  the  judge  or  Judges  who  shall  try  such 
person." 

By  §  21 .  Freeholder  under  20/.  subject  only  to  crown 
or  quit  rent,  may  register  as  herein. 

^  22,  Gives  the  oath  to  be  taken  by  such  freeholder; 
who,  by  §  23,  must  make  same  affirmation,  and  take  the 
same  oaths  as  persons  having  freeholds  of  20/.  value* 
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57  Geo.  3,       By  §  24,  the  regulations  for  the   registry  of   £ree- 
^'      *     holders  are  given. 

§  25^  States  the  penalty  on  mayor^  See.  for  not  ad- 
mitting freeholders  to  be  registered^  and  on  clerk  of  the 
peace  for  neglecting  his  duty. 

%  26,  Directs  the  poll  clerk  to  take  the  oath  therein 
given. 

Returning        §27.  And  whereas  it  is  necessary  to  guard  against  im- 

i^pv-^    proper  conduct  of  returning  officers  at  such  election  for 

tiaiijr,  to  be  members  to  serve  in  parliament ;  be  it  enacted^  "  That 

ihree  years,  every  returning  officer  wlio  shall  be  by  due  course  of  law 

convicted  of  having  acted  corruptly  or  partially  in  the 

execution  of  his  duty  of  returning  officer  at  any  election 

for  members  to  serve  in  parliament,  shall  be  adjudged 

guilty  of  a  high  misdemeanour,  and  be  imprisoned  for 

three  years ;  and  such  person,  so  convicted,  is  hereby 

declared  to  be  for  ever  incapable  of  holding  any  office 

or  situation,  civil  or  military,  under  the  crown. 

B}'  §  28.  Deputy  sheriff^,  &c.  absenting  himself,  to 
forfeit  all  compensation,  and  another  to  be  appointed. 

By  §  29.  Any  returning  officer,  &c.  refusing  or  neg- 
lecting to  perform  his  duty,  to  forfeit  10/.  with  treble 
costs,  for  every  instance  of  refusal  or  neglect. 

§  30.  Directs  the  deputy  sheriffs  to  be  50/.  free- 
holders. 

In  case  of  §  3^'  ^^^  ^^  '^  further  enacted,  "  That  in  case  of  the 

death  or  death  or  severe  illness  of  the  returning  officer  or  officers 

returning  during  the  continuance  of  the  poll,  it  shall  and  may  be 

officer,  first  lawful  for  the  first  sworn  deputy,  who  shall  be  sworn 

•worn  de-  *      *' ' 

putj  to.d«  by  himself  for  this  purpose  before  the  commencement  of 
^  **"*^'  the  poll,  and  he  is  hereby  required,  under  the  penalty  of 
forfeiting  one  thousand  pounds  to  any  person  suing  for 
the  same,  to  proceed  in  the  poll,  and  to  act  in  every 
respect  for  all  the  purposes  of  the  election,  as  if  he  had 
been  originally  returning  officer^  and  take  the  oath  as 
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directed  by  law  for  the  retaming  officer  at  the  com-  5r  Oto.  x 
mencemeDt  of  the  poll,  which  any  two  justices  of  the 
peace  are  hereby  authorized  to  administer,  and  proceed 
ill  the  poU^  and  to  act  in  every  respect  as  returning, 
officer  for  all  the  purposes  of  such  election,  as  if  he 
had  been  originally  returning  officer,  and  shall  make  a 
special  return  of  the  facts,  as  the  case  may  be,  unless 
his  authority  shall  be  previously  superseded  by  the  re- 
covery of  the  returning  officer,  or  the  legal  appointment 
of  a  new  one,  as  the  case  may  be." 

§  32.  And  whereas  it  is  expedient,  in  the  event  of  Penont 
the  death  of  any  candidate  during  a  poll,  that  all  persons  cwidSaSw 
who  have  given  their  votes  for  such  candidate  should  be  djringdar- 
enabled  to  vote  over  again ;  be  it  enacted  by  the  authority  empowuvd 
aforesaid,  That  in  all  cases  where  it  shall  be  made  to  ^  T^^* 
appear  to  the  returning  officer,  upon  oath  of  any  credible 
witness,  which  oath  he  is  hereby  empowered  and  directed 
to  administer,  at  any  time  before  the  poll  is  finally  closed 
at  any  election,  that  any  candidate  for  whom  any  votes 
have  been  given  at  such  election  thall  have  died,  then 
such  returning  officer  shall  cause  public  notice  thereof 
to  be  given,  and  shall  direct  such  poll  to  be  adjourned  till 
the  next  day;  and  in  such  case  every  elector  who  shall 
have  voted  for  such  deceased  candidate  shall  be  admitted, 
if  bethink  fit,  to  vote  over  again  :  provided  always,  that 
nothing  herein  contained  shall  extend  to  enable  any 
person  who  shall  have  so  voted  for  any  deceased  candi- 
date to  vote  again  for  more  than  one  candidate,  or  to 
give  such  vote  in  favour  of  any  candidate  for  whom  he 
shall  have  before  voted. 

§  33.  And  be  it  further  enacted.  That  in  every  such  Otth'io  be 
case  of  any  person  being  so  admitted  to  vote  a  second  p^^^^/ 
time,  the  following  words  shall  be  omitted  out  of  the  ▼otJng  • 
oaths  or  affirmations  now  directed  by  law  to  be  taken  or  tioM. 
made  by  every  such  person  before  he  is  admitted  to  poll ; 

o 
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51  Geo.  5>  (that  is  to  say,)  "  And  that  I  have  not  been  before  polled 
c.  151.      ^^  ^j^i^  election  ;"  and  that  in  lieu  thereof  the  following 
be  inserted ;  (that  is  to  say,)  '^  and  that  I  have  polled  at 
this  election  for  A.  B.  now  deceased." 

By  §  34,  The  returning  officer  may  summon  all 
bailiffSi  8cc.  to  attend  elections. 

Bailiffs  con-  §  35*  And  be  it  further  enacted^  That  any  constable, 
b  *^^^f*  ^*'^ff>  ^^  other  peace  officer,  convicted  of  a  breach  of 
the  peace,  the  peace  during  such  eleetion,  shall  be  adjudged  guilty 
S^^  of  a  misdemeanor,  and  be  imprisoned  for  any  time  not 
our.  more  than  twelve  calendar  months. 

RetQ    n  ^  3^*  ^^^  ^^  ^^  further  enacted,  That  the  returning 

oflcer  mav  officer  Or  officers,  or  his  or  their  deputy  or  deputies,  at 

^.!l?or    »"7  election,  shaU  have  power,  and  he  and  they  is  and 

94  hoort      are  hereby  authorized,  to  commit  all  persons  to  gaol, 

be  foond     without  bail  or  mainprize,  who  shall  be  found  rioting  or 

rioting.        interrupting  the  poll,  or  wilfully  preventing  the  approach 

of  electors  to  the  place  of  polling ;  provided  that  the 

time  of  such  imprisonment  shall  not  in  any  case  exceed 

twenty-four  hours.  ♦ 

No.  LXIV. 

The  sat.  59  Geo.  3.  cap.  37, 

Jin  Act  for  further  regulating  the  qualification  ofMem^ 
bers  to  serve  in  the  United  Parliament  of  Great  Britain 
and  Ireland. 

Whereas  by  an  act  passed  in  the  9th  year  of  the 
(9  Ann.)  ^^igu  of  her  late  majesty  queen  Anne,  intituled.  An  Act 
«.  5.  for  securing  the  freedom  of  parliament^  by  the  further 
qualifying  the  members  to  sit  in  the  house  of  commons,  it 
was  amongst  other  things  enacted,  That  no  person  should 
be  capable  to  sit  or  vote  as  a  member  of  the  house  of 
commons,  for  any   county,  city,   borough,  or   place^ 

*  A  bill  if  now  pending  in  the  hoote  of  lords,  in  part  to  repeal  thi% 
act,  and  make  farther  proviiion.— f  eb.  SB.  It  has  received  tiie  Rojal 
AfMnt»  and  a  bremte  of  it  wiU  be  found  at  page  ccxxrixt 
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withia  that  part  of  Great  Britain  called  England,  the  59  Geo.  5. 
dominion  of  Wales,  and  town  of  Berwick-on-Tweed,  ** 
who  should  not  have  an  estate,  freehold  or  copyhold^ 
for  his  own  life^  or  for  some  greater  estate  either 
in  law  or  equity,  to  and  for  his  own  use  and  benefit, 
of  or  in  lands,  tenements,  or  hereditaments,  over  and 
above  what  would  satisfy  and  clear  all  incumbrances 
that  might  affect  the  same,  lying  or  being  within 
that  part  of  Great  Britain  called  England,  the  domi- 
nion of  Wales,  and  town  of  Berwick-upon-Tweed,  of 
the  respective  annual  value  there  limited:  And  whereas 
by  an  act  passed  in  the  thirty-third  year  of  the  reign 
of  his  late  majesty  king  George  the  second,  intituled. 
An  act  to  enforce  and  render  more  effectual  the  laws  (aso.t. 
relating  to  the  qualification  of  members  to  sU  in  the  house  ^'  ^'^ 
of  commons,  it  was  enacted,  that  every  person  (except  at 
in  the  said  act  is  excepted)  who  should  be  elected  a 
member  of  the  house  of  commons  should,  at  the  time 
and  in  the  manner  therein  directed,  produce  and  deliver 
to  the  clerk  of  the  said  house,  at  the  table  of  the  said 
house,  a  paper  or  account,  signed  by  such  member,  con- 
taining the  names  of  the  parishes,  townships,  precincts 
and  counties,  in  which  the  lands,  tenements,  and  here- 
ditaments lay,  whereby  such  member  should  make  out 
his  qualiBcation ;  and  should  also  take  and  subscribe  the 
oath  in  the  said  last-recited  act  mentioned  and  con- 
tained :  And  whereas  an  act  was  made  in  the  41st  year 
of  the  reign  of  his  present  majesty,  intituled.  An  act  for  (41  0.  s. 
regulatingy  until  the  \st  day  of  May  1802,  the  trial  iff  ^ 
controverted  elections  or  returns  of  members  to  serve  in 
the  united  parliament  of  Great  Britain  and  Ireland,  far 
that  part  of  the  united  kingdom  called  Ireland,  and  for 
regulating  the  qualification  of  members  to  serve  in  the  said 
sinited parliament :  And  whereas  it  is  just  and  expedient 
that  the  provisions  of  the  last-recited  act,  so  far  as  re- 
lates to  the  possession  of  lands,  tenements,  and  hereditar 
ments,  within  Ireland,  as  a  qualification  for  members  to 
serve  in  parliament  for  places  within  England  and  Wales, 
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58  Geo.  5, 
c.  57. 

The  lands 
whereby 
anj  person 
shall  make 
out  hii 
quali6ca« 
tioii  to  serve 
as  a  mem- 
ber for  any 
place  in 
Enisland  or 
Ireland, 
may  lie 
either  in 
England* 
Scotland* 
or  Ireland. 


should  be  extended  to  lands,  tenements,  and  heredit»» 
ments  within  Scotland;  be  it  therefore  enacted,  &c. 
**  That  it  shall  be  sufficient  that  such  lands,  tenements,  or 
hereditaments,  whereby  any  person  who  from  and  after 
the  parsing  of  this  act  shall  be  elected  a  member  of  the 
house  of  commons  of  the  parliament  of  the  said  united 
kingdom,  for  any  county,  city,  borough,  cinque  port, 
town,  or  place,  within  that  part  of  the  said  united  king- 
dom called  England,  or  the  dominion  of  Wales,  or  the 
town  of  Berwick-upon-Tweed,  or  within  that  part  of  the 
said  united  kingdom  called  Ireland,  shall  make  out  his 
qualification  in  manner  by  the  said  acts  of  the  9th  year 
of  the  reign  of  her  late  majesty  queen  Anne,  and  the 
33d  year  of  the  reign  of  his  late  majesty  directed,  shall 
lie  or  be  either  within  that  part  of  the  said  united  kingdom 
called  England,  or  the  dominion  of  Wales,  or  the  town 
of  Berwick-upon-Tweed,  or  within  that  part  of  the  said 
united  kingdom  called  Scotland,  or  within  that  part  of 
the  said  united  kingdom  called  Ireland ;  any  thing  in 
the  said  acts  passed  in  the  9th  year  of  the  reign  of  her 
late  majesty  queen  Anne,  or  in  the  said  act  passed  in 
the  33d  year  of  the  reign  of  his  late  majesty  king 
.George  the  second,  to  the  contrary  notwithstanding." 


LXV. 


The  Stat.  60  Geo.  3.  c.  7. 

An  Act  to  amend  an  Act  of  the  forty-second  year  of  the 
reign  of  His  present  Majesty,  for  regulating  the  Trial 
of  controverted  Elections  or  Returns  of  Members  to 
serve  in  the  United  Parliament  for  Ireland. 

Whereas  by  virtue  of  the  regulations  of  an  act 
passed  in  the  forty-second  year  of  the  reign  of  his  pre- 
sent majesty,  intituled  An  Act  for  regulating  the  Trial  of 
controverted  Elections  or  Returns  of  Members  to  serve  in 
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the   United  Parliament  for  Ireland,  certain  commis.  eo  Geo.  5, 
missioners  may  be  appointed  for  the  purposes  of  ex-       *'  ^* 
amining  all  such  matters  and  things  as  shall  be  referred 
to  them  by  a  select  committee  appointed  to  try  and  de- 
termine the  merits  of  any  petition  complaining  of  an 
undue  election  or  return  of  a  member  or  members  to 
serve  in  the  united  parliament  for  Ireland :  And  whereas 
the  said  commissioners  are  by  the  said  act  directed  to 
transmit  a  copy  of  the  minutes  of  their  proceedings  to 
the  Speaker  of  the  House  of  Commons^  within  ten  days 
after  the  evidence  before  them  shall  be  closed :    And 
whereas  the  said  Speaker  is  directed  by  the  said  act, 
within  two  days  after  he  shall  have  received  such  copy, 
to  insert  in  the  London  Gazette  a  warrant  signed  by 
him,  directing  the  select  committee  on  the  petition  in 
question  to  re-assemble  and  meet  again  within  the  space 
of  one  month  from  the  date  of  such  warrant,  provided 
parliament  shall  then  be  sitting:  And  whereas,  under 
the  provisions  of  the  said  act,  the  day  which  may  be  so 
appointed  may  happen  to  be  at  a  time  when  the  House 
of  Commons  may  be  adjourned  :  And  whereas  it  would 
be  inconvenient  that  such  committee  should  re-assemble 
and  meet  when  the  said  House  may  be  so  adjourned ; 
in  order  to  remedy  such  inconvenience,  be  it  enacted, 
8ic.  "  That  if  the  Speaker  of  the  House  of  Commons  shall  The  Speak- 
receive  a  copy  of  such  proceedings  when  the  House  of  ceiving  » 
Commons  shall  be  adjourned  for  a  longer  period  than  *^°PJ^  °^ 
one  month  from  the  day  on  which  the  said  Speaker  is  ingt,  shall 
directed  to  insert  in  the  London  Gazette  his  warrant  for  ^^iJlJ^e 
the  re-assembling  and  meeting  of  any  such  committee,  to  meet 
that  then  and  in  such  case  the  said  Speaker  shall,  in  such  limited  time 
warrant,  direct  such  committee  to  re-assemble  and  meet  »ftertiie 

.  time  to 

within  one  month  next  after  the  day  to  which  the  House  which  the 
may  be  adjourned;  and  if  the  said  Speaker  shall  have  ^^"iJJjj^. 
directed  the  committee  to  meet  on  any  day,  and  if  the  ed. 
House  of  Commons  shall  subsequently  adjourn  to  a  day 
beyond  the  day  so  appointed  for  the  re-assembling  and 
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60  Geo.  3,  meeting  of  such  committee,  that  theo  and  in  such  case 
^  ^'  the  said  Speaker  shall  insert  another  warrant  in  the  next 
London  Gazette  after  such  adjoummenti  directing  such 
committee  to  re-assemble  and  meet  within  one  month 
next  after  the  day  to  which  the  said  House  tnay  be 
adjourned,  instead  of  on  the  day  first  appointed,  in  pur- 
suance of  the  provisions  of  the  said  recited  act. 

CoiDmis-  §  2.  And  whereas  it  may  be  found  impracticable,  in 

transmit       some  instances,  on  account  of  the  quantity  of  evidence 

m  copy  of     taken  before  such  commissioners,  for  such   conomis* 

of  Uieir  pn^  sioncrs  to  transmit  a  copy  of  the  minutes  of  their  pro- 

*^^*h*"ff      ceedings  to  the  Speaker  of  the  House  of  Commons 

conTcnieot    within  ten  days  after  the  evidence  before  them  siiall  be 

?I!?!f-*^***      dosed ;  be  it  therefore  enacted.  That  the  said  commis- 

the  reasons  sioners  shall,  in  such  cases,  transmit  such  copy  with  all 

ddJy.^        convenient  dispatch,  and  at  the  same  time  assign  the 

reasons  for  suc^h  delay ;.  which  reasons  the  select  cora> 

mittee  upon  the  petition  in  question  are  hereby  directed 

to  investigate,  and  report  their  opinion  thereupon  to  the 

House,  at  the  time  they  make  their  report  on  the  merits 

of  such  petition. 


p.J05«>. 


No.  LXVI. 

Cullen  v.  Morris. 

This  was  aA  action  against  the  high  bailiff  of  West- 
Antp,  minster,  for  refusing  a  vote  at  the  last  election.  On  the 
trial  it  appeared  that  the  plaintiff  had  applied  to  defen- 
dant to  admit  his  vote,  when  an  objection  was  made,  that 
he  was  in  arrear  for  his  poor  rates,  the  overseer  said  he 
had  called  for  them,  but  did  not  see  the  voter,  or  had  ever 
been  by  him  refused  payment.  The  plaintiff  afterwards 
paid  up  his  arrears  during  the  election,  and  tendered  his 
vote,  which  was  rejected.  He  had  often  paid  poor  rates 
before  for  the  same  premisseS|  and  had  a  shop  full  ef 
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goods  at  the  time.  The  defendant  was  told  that  a  com- 
mittee of  the  house  of  commons,  in  the  Skafiesbury  case 
i8i3i  had  resolved  that  the  non-payment  of  rates  if  the 
person  was  liable  to  pay,  and  had  not  refused  to  pay, 
was  no  disfranchisement  of  the  voter.  Attested  copies 
of  the  resolutions  of  the  committee  in  the  Shaftesbury 
case  were  admitted  at  the  trial  and  read. 

^^  Committee  on  the  Shafteibury  electioui  i  itb  of  Feb.  RMoiatioo 
1813,   Resolved,  That  they  will  proceed  to  hear  the  barf  w*^*" 
arguments  of  counsel  on  the  question,  whether  persons  nittee» 
rated,  and  not  having  paid  the  rates  before  the  day  of 
election,  the  rate  having  been  legaUy  demanded,  and  no 
fraud  appearing  on  the  part  of  the  overseers,  art  dis- 
qualified from  voting?'' 

''  12th  Feb.  1813.  Mr.  Adam  and  Mr.  Bawen  were 
heard  in  support  of  their  construction  of  the  resolution, 
determining  the  right  of  voting  in  the  borough  of 
Skafiesbury. 

"  Mr.  Nolan  was  heard  on  the  part  of  the  petitionera, 
and  contended,  that  the  words  in  the  resolution  of  the 
house  of  commons,  *  paying  scot  and  lot,'  meant  rated, 
and  liable  to  pay  scot  and  lot. 

''  Determined — ^That  this  committee  does  not  confirm 
the  resolution  of  the  Bridgewaier  committee,  on  which 
the  counsel  have  been  heard,  and  that  the  coapsel  for 
the  petitioners  be  directed  to  proceed.'' 

''  13th  Feb.  1813.  Determined — ^Thut  having  over- 
ruled the  objection  against  the  votes  of  the  twenty- 
seven  men,  on  the  simple  ground  of  their  not  having 
actually  paid  the  last  rates  when  demanded,  they  will  be 
considered  as  good  votes,  unless  other  objections  aie 
made  to  them,  which  the  counsel  for  the  sitting  mem- 
bers are  at  liberty  to  go  into." 
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•  "  19th  Feb.  1813.  Determined— That  the  votes  of 
James  Atcheson,  George  Chitty,  William  Blandford,  and 
six  others^ who  were  rejected  on  account  of  non-payment 
of  rates,  ought  to  have  been  received  and  placed  on  the 
petitioner's  poll." 

The  questions  in  this  case  were,  1st,  Whether  an  elec- 
tor is  disfranchised  and  deprived  of  his  privilege  of 
voting  by  his  poor's  rates  being  in  arrear,  where  he*  has 
'  once  paid, — is  still  liable  to  pay — ^and  has  the  visible 
means  of  doing  so  ?  This  was  decided  in  the  negative 
by  the  opinion  of  the  learned  judge. — ^The  2d  question 
was,  Whether  the  refusal  by  the  returning  officer  to  admit 
an  unobjectionable  vote  will  subject  him  to  an  action 
without  any  proof  of  malice  i  This  was  decided  by  the 
same  high  authority^  consistently  with  the  cases  before- 
mentioned. 

Every  thing  else  that  was  material  for  this  work  which 
passed  at  the  trial  of  this  important  case,  will  be  found 
in  the  summing  up  of  the  lord  chief  justice;  which  was 
as  follows : 

CHARGE  TO  THE  JURY. 

Lord  Chief  Justice  Abbott. — Gentlemen  of  the  jury, 
This  action  is  brought  by  John  Cullen,  the  plaiutiflF, 
against  Arthur  Morris,  the  high  bailiff  of  Westminster ; 
and  the  first  count  of  the  declaration  states,  as  matter  of 
form,  that  a  writ  had  been  issued  to  the  sheriff  of  Mid- 
diesex,  directing  him  to  issue  his  precept  to  the  high 
bailiff  of  Westminster  to  elect  a  member  of  parliament, 
•in  the  place  of  a  much  lamented  member.  Sir  Samuel 
Romi/ly:  and  in  pursuance  of  that  writ,  the  precept  was 

•  issued  to  the  high  bailiff;  and  that  it  alleges  further,  that 
'John  Cam  Hobhouse,  esquire,  was  a  candidate  at  that 

•  election, and  that  he,  the  plaintiff,  attended,  and  tendered, 
and  offered  to  give  his  vote  at  that  election  for  Mr.  Hob- 
house,  and  that  the  defendant  contriving  and  fraudulently 
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and  maliciously  intending  to  damnify  the  plaintiflFintbat 
behalf^  did  binder  and  prevent  him  from  giving  his  vote, 
and  refused  to  allow  him  to  give  it.  I  should  have  men- 
tioned that  it  also  alleges  that  he  had  a  right  so  to  vote, 
beingan  inhabitantof  Westminster  paying scotandlot.—- 
The  second  count  differs  from  the  first  in  a  particular  way 
which  I  will  mention  to  you,  though  it  does  not  appear 
to  me  that  the  difference  is  absolutely  essential.  The 
second  count,  after  setting  the  writ  out  in  the  same  man- 
ner, charges  that  the  defendant  well  knowing  the  pre- 
mises, and  contriving  and  intending  to  damnify  and 
wholly  to  hinder  and  disappoint  him  of  his  privilege — 
still  you  see  charging  the  refusal  from  contrivance  and 
an  intention  to  damnify — ^That,  Gentlemen,  is  the  form 
of  the  declaration.  Now,  in  order  to  sustain  this  action, 
it  was  certainly  necessary  for  the  plaintiff  to  shew  that 
in  point  of  law,  (so  far  as  we  sitting  here  are  judges 
of  the  law  in  that  respect,)  he  had  a  right  to  vote : 
for  that  purpose  he  has  produced  an  extact  from  the 
journals  of  the  house  of  commons,  declaring  that  the 
right  of  voting  at  elections  for  the  city  and  liberty  of 
Westminster,  is  vested  in  the  inhabitant  householders 
paying  scot  and  lot.  You  know  the  city  of  Westminster 
is  composed  of  several  parishes,  among  which  St. 
George's  Hanover-square  is  one;  be  has  proved  that  be 
is  an  inhabitant  of  St.  George  Hanover-square ;  namely, 
at  the  viile  of  the  parish  at  Knightsbridge ;  he  has 
further  proved  that  he  has  been  an  inhabitant  of  that 
parish  for  a  considerable  number  of  years,  and  that  he 
had  for  a  considerable  period  paid  his  rates ;  and  that 
whenever  he  was  personally  called  on  he  had  never  re- 
fused. But  it  appears  in  tlie  rate  made  from  the  month 
of  March  1818,  no  part  of  that  rate  had  been  paid  by 
the  plaintiff,  up  to  the  time  when  this  election  com- 
menced ;  the  high  bailiff  was  informed  that  there  had 
been  a  demand  at  the  house  of  the  plaintiff, — not  of  the 
plaintiff  penaiia% — that  was  information  given  to  the 
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high  bailiff  at  the  time  the  inatter  was  broagfat  be- 
fore  him,  which  was  the  second  time  the  plaintiff 
tendered  his  vote ;  for  the  first  tender  of  his  vote  was 
not  made  to  the  high  bailiff.  The  first  time  he  came, 
an  objection  was  made  that  the  poor's  rates  had  not 
been  paid ;  and  he  was  told  by  some  one  of  the  poll 
clerks  that  he  must  go  round  to  the  high  bailiff  to  have 
that  question  argued  and  decided  by  the  high  bailiff 
himself;  but  he  declined,  and  went  away.  Before  he 
Paid  the  ^^^  tendered  his  vote  the  second  time,  he  went  to  the 
collector      collector  and  paid  tiie  money-^he  paid  all  that  was  then 

before  ten-    ,  rri.  i_  -     _^  •  .  i 

der.  due.    There  were  three  quarters  m  arrear  at  the  com- 

mencement of  the  election,  but  as  it  was  near  the  fourth 
quarter  coming  due,  he  paid  the  four  all  at  once ;  he 
then  went  and  tendered  his  vote,  which  was  refused  by 
the  poll  clerk  ;  he  then  went  round  to  the  high  bailiff, 
where  his  right  of  voting  was  argued  by  Mr.  Evans,  the 
counsel  for  Mr.  Hothouse,  and  by  some  other  counsel, 
i  suppose  for  Mr.  Lamb,  who,  in  the  result,  appears  to 
have  been  the  successful  candidate. 

Now,  gentlemen,  it  is  contended  by  the  learned 
counsel  for  the  defendant,  upon  the  construction  of  an 
act  of  parliament  passed  in  the  reign  of  King  William 
the  Third,  that  the  plaintiff  had  not  a  right  to  vote  at 
this  election.  The  right  of  voting  at  elections  is  pecu- 
liarly a  subject  for  the  commons  house  of  parliament, 
and  no  decision  which  you  can  come  to  here,  as  a  jury, 
or  in  any  court  of  Westminster  Hall,  on  the  right,  is 
absolutely  binding  on  the  house  of  commons,  or  on  a 
committee  of  that  house,  to  whom  all  questions  respect- 
ing contested  elections  are  referred.  But  according  to 
the  statutes  which  have  made  special  and  particular 
provisions  on  this  subject,  I  am  called  on  to  give  you 
my  opinion  whether  the  plaintiff  had,  by  law,  a  right  to 
vote  at  that  election ;  and  considering  that  he  had  actu* 
ally  paid  rates  for  some  years  before,  and  that  for  t\ut 
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year  in  question  do  personal  demand  had  been  made  on 
him,  or  any  written  paper  left  at  bis  house  informing 
him  that  his  rates  were  in  arrear,  and  though  a  demand 
might  have  been  made  at  his  house,  but  which  he  might 
have  been  ignorant  of,  lam  of  opinion^  in  point  of  law, 
that  the  plaintiff  had  a- right  to  vote  at  thi$  election,  at 
least  the  second  time  he  wait;  and'  I  give  you  that  as 
my  opinion  on  that  part  of  the  case.  For  it  is  neces- 
sary to  decide  first,  if  he  had  a  right  to  voU,  for  if  be 
had  not,  he  cannot  maintain  his  action ;  I  tell  you  my 
opinion  in  point  of  law  is,  that  he  had  a  right  to  vote ;  I 
mention  that  to  you  thus  distinctly,  in  order  that  the  leam^ 
td  counsel  for  the  defendant  may,  if  he  thinks  proper — 
if  he  thinks  I  am  wrong  in  that,  take  those  measures  which 
are  best,  to  correct  that  mistake.  Considering  then,  that 
he  had,  in  point  of  law,  a  right  to  vote  at  this  election, . 
then  comes  another  question,  whether  the  action  is 
maintainable  against  the  defendant  under  the  circum- 
stances which  have  been  detailed  to  you,  in  refusing  his 
vote ;  and  you  have  heard  much  said  by  the  learned 
counsel  on  the  one  side,  and  on  the  other,  for  and  against 
this  proposition.  The  counsel  for  the  plaintiff  contends 
that  an  action  is  maintainable  if  there  be  a  refusal,  to  a 
peraon  who  has  a  right  to  vote,  that  is  the  proposition  ad- 
vanced by  the  learned  counsel  for  the  plaintiff;  on  the 
other  hand,  the  learned  counsel  for  the  defendant  con- 
tends that  an  action  is  not  maintainable  against  a  re- 
turning officer  for  refusing  the  vote  of  a  person,  (who 
on  a  fuller  investigation  may  turn  out  to  have  had  a 
right  to  vote,)  unless  there  is  an  improper  motive— -that 
a  returning  officer  acting  honestly,  uprightly,  and  ac-  Mast  pro?« 
cording  to  the  best  judgment  he  is  able  to  form  on  the  f^f-^J^'^^^ 
subject,  though  his  decision  may  be  wrong,  is  not  liable  to  infer  m»iice 
an  action  for  that  decision :  and  I  tell  you  also,  that  I  am  [he'vu^ 
of  opinion,  in  point  of  law,  the  proposition  advanced  by 
the  learned  counsel  for  the  defendant  is  right;  Isute  it  thus 
explicitly,  that  the  learned  counsel  for  the  plaintiff  may 
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take  the  best  means  to  correct  that  opinioiQ  if  I  am  wrong. 
Having  told  you  distinctly  that  that  is  my  opinion  on  the 
law,  I  will  now  proceed  to  give  you  my  reasons. — ^The 
returning  officeri  the  person  who  happens  to  fill  the  situ- 
ation of  the  returning  officer,  either  at  Westminster,  or 
at  any  other  place,  is  to  a  certain  extent  a  ministerial 
officer.  It  seems  to  me  he  fills  a  mixed  character,  partly 
Both  minis,  ministerial,  and  partly  judicial ;  and  if  it  was  to  be  said 
jadUi^^  that  he  is  to  exercise  no  j  udgment  or  discretion  of  bis  own, 
but  to  receive  every  vote  which  may  be  tendered  to  him, 
the  utmost  confusion  would  prevail :  carrying  that  to  its 
utmost  length,  he  would  not  have  any  rule  to  be  directed 
by,  it  would  be  placing  the  returning  officer  under  abso- 
lute fear  and  peril  of  the  consequences  which  might  fol- 
low, if  his  decisions  should  turn  out  incorrect  in  deciding 
upon  them.  It  has  been  said  that  my  Lord  Chief  Jus- 
tice Holt,  (who  formerly  to  his  own  great  honour,  and  to 
the  advantage  of  the  public  service,  filled  the  chair  in 
which  I  now  happen  to  sit,)  in  the  case  of  Ashby  v. 
White,  when  that  case  was  before  him,  intimated  an 
opinion,  that  the  refusal,  on  whatever  ground,  or  on 
whatever  motive  it  might  be  founded,  would  give  the 
party  whose  vote  was  refused,  a  right  to  sue  the  return- 
ing officer :  that  is  stated  to  have  been  said  by  that  very 
learned  judge  ;  but  whether  the  proposition  was  in  that 
form,  or  precisely  to  that  effect,  perhaps  we  don't  dis- 
tinctly know,  (for  the  contemporary  reports  of  that  case 
are  but  imperfect). 

There  is  no  person  living,  gentlemen,  who  entertains 
a  greater  reverence  for  the  memory  and  judgment  of  my 
lord  Holt,  than  the  person  who  now  addresses  you  ;  but 
if  any  thing  of  that  kind  was  said  by  lord  Holt,  I  can't 
but  say,  I  think  he  was  mistaken  in  point  of  law. 

That  case  had  been,  tried  as  this  is,  at  Nisi  Prius,  and 
the  record  charged  that  the  refusal  had  been  malicious, 
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and  the  jury  found  their  verdict  upon  that  record ;  and 
judgment  passing  on  it»  a  writ  of  error  was  afterwards 
brought,  and  the  court  of  error  could  look  at  nothing  but 
Uie  record — and  as  malice  was  alleged,  the  court  were 
bound  to  believe  that  on  the  verdict  for  the  plaintiff, 
the  malice  had  been  proved.  The  next  case  was  an  ac- 
tion brought  against  Mr.  Mil  ward,  who  was  the  return- 
ing officer,  I  believe,  for  Hastings  in  Sussex ;  in  that 
case  the  declaration  charged  that  the  refusal  was  mali- 
cious and  wilful,  and  the  jury  gave  a  verdict  for  the 
plaintiff  to  a  very  considerable  amount,  for  200/.  which 
certainly  seems  to  shew  that  they  considered  it  was  a  very 
wilful  and  malicious  act  on  his  part;  a  writ  of  error  it  seems 
was  then  brought  on  the  judgment  given  in  that  case,  and 
it  was  held,  that  if  there  was  malice,  the  returning  officer 
was  liable  to  an  action ;  but  that  writ  of  error  does  not 
seem  to  have  been  argued,  it  was  afterwards  abandoned. 
The  next  case  was  an  action  against  the  returning  offi- 
cer for  refusing  the  votes,  (but  it  was  brought  by  a  gen- 
tleman who  had  been  a  candidate,)  the  votes  which  had 
been  tendered  to  him,  and  returning  another  candidate ; 
whereas,  on  an  enquiry  by  a  committee  of  the  bouse  of 
commons  it  was  decided  that  the  votes  ought  to  have  been 
received,  and  they  sat  aside  the  return  made  by  the  return- 
ing officer ;  but  the  court  held,  that  an  action  given  to  the 
candidate,  who  was  not  returned,  could  only  be  maintain- 
ed where  the  return  was  wilfully  false  and  malicious ;  not 
merely  because  it  was  an  untrue  return,  (that  is,  that 
there  had  been  votes  rejected  which  it  afterwards  turned 
out  ought  to  have  been  received,)  that  the  statute  only 
gave  the  action  to  the  candidate  for  a  wilfully  false  re- 
turn, and  for  a  return  made  on  improper  motives.  After 
that,  it  seems,  a  case  came  on  for  trial,  upon  the  western 
circuit,  before  the  late  Mr.  Justice  fViUon,  which  is  the 
case  of  Drewe  v.  Coulson  \  that  was  an  action  brought  Drew  v. 
for  refusing  a  vote  which  had  been  tendered  at  an  elec-  ^^^"* 
tion  for  a  member  of  parliament  for  the  borough  of 
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Saltash.  It  was  admitted,  the  class  of  persons  who 
tendered  their  irotes  for  the  plaintiff^  had  not  for  a  coo- 
siderabie  period  of  time  been  allowed  to  vote ;  and  the 
learned  judge  being  of  opinion,  that,  under  these  circum- 
stance8>  although  the  returning  officer  might  have  done 
wrong  in  rejecting  the  vote,  and  although  on  inveatiga- 
tioD  it  might  turn  out  that  these  persons  had  a  right  to 
vote,  yet,  (acting  in  conformity  to  what  had  been  dont 
by  his  predecessor,)  that  learned  judge  declared,  that  he 
thought  the  action  was  not  maintainable  against  the 
returning  officer,  unless  he  acted  from  malicious  or  im- 
proper motives.  How  if  the  motive  be  a  daire  to  imfun 
the  party  who  ofen  his  vote,orthecMniidt^for  wfkom  it 
tenden  his  vote,  it  is  an  improper  motive,  asid  theplamt^ 
is  entitkd  to  his  aeUoH.  Bat  it  seems  to  me,  for  the  rea^ 
sons  I  have  given,  that  in  point  of  law  this  action  is  not 
maintainable  against  the  returning  officer,  unless  die 
jufy^  upon  the  evidence  of  the  facts  before  themt  shoald 
think  hts  refusal  to  receive  the  vote,  was  founded  on 
some  improper  motives  on  his  part  which  induced  him 
to  do  so. 

The  question  therefore  which  I  propose  for  your  con« 
sideration  is,  Are  you  of  opinion,  upon  the  evidence 
before  you,  that  the  refusal  of  the  defendant  to  receive 
the  vote  of  the  plaintiff  which  was  tendered  to  him, 
under  the  circumstances  which  I  have  before  men- 
tioned, proceeded  from  an  improper  motive  on  his 
part;  or  that  it  proceeded  from  an  honest  desire  to 
discharge  his  duty,  as  returning  officer,  according  to  the 
best  of  his  own  judgment,  and  the  advice  which  he  re- 
ceived ?  If  you  are  of  opinion  that  the  refusal  pro- 
ceeded from  an  improper  motive  on  his  part,  then  I 
think  in  point  of  law  the  plaintiff  is  entitled  to  a  verdict 
at  your  hands,  with  such  damages  as  you  may  think  fit 
to  give  him.  If  you  shall  think  on  the  other  band,  upon 
the  whole  of  the  evidence,  that  the  defendant  did  not  act 
from  an  improper  motive,  but  acted  honestly  and  up- 
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rightly  in  what  he  considered  to  be  the  doe  discharge  of 
the  duties  of  his  situation^  according  to  the  best  of  his 
own  judgment,  and  according  to  the  advice  he  received^ 
then  I  think  your  verdict  ought  to  be  for  the  de- 
fendant. 

But,  gentlemen,  I  will  now  call  your  attention  to  the 
evidence  on  this  subject,  if  you  wish  me  to  do  so.  la 
this  case  there  is  not  any  evidence  distinctly  pointing  to 
any  improper  motive. 

(The  Learned  Judge  had  proceeded  thus  far,  when 
there  were  symptoms  among  some  of  the  jury,  which  in- 
timated that  they  were  all  agreed,  but  on  the  appear* 
ance  of  some  division  his  lordship  continued :) — 

Perhaps,  gentlemen,  it  will  be  better  that  I  should  go 
on ;  I  do  not  know  what  your  intention  may  be.  Per- 
haps our  best  course  in  the  administration  of  justice,  is 
to  hear  all  the  evidence  out.  It  does  not  appear  to  me 
that  there  is  any  evidence  distinctly  pointing  to  an  im- 
proper motive ;  yet  it  may  be  inferred  from  other  cir- 
cumstances in  the  evidence,  if  there  be  any  such.  Now 
it  was  said,  that  a  different  course  of  conduct  was  adopt* 
ed  by  the  returning  officer,  when  votes  were  tendered  for 
Mr.  Lamb,  and  when  they  were  tendered  for  Mr,  Hob* 
houie,  that  was  said  by  the  learned  counsel  for  the  plain- 
tiff; and  for  the  purpose  of  shewing  that,  one  gentleman 
was  called,  who  said  he  was  allowed  to  vote,  after  argu- 
ment, for  a  shop  in  which  he  did  not  reside ;  and  another 
person  was  called,  who  said  that  his  vote  was  reftised 
for  a  shop  in  which  he  did  not  reside :  the  first  gave  his 
vote  for  Mr.  Lamb,  and  the  other  proposed  to  give  his 
for  Mr.  Hobkouu.  Now  if  that  had  been  distinctly 
proved,  to  be  sure,  unless  it  could  have  been  explained, 
it  might  have  led  to  a  belief  that  an  improper  partiality 
existed  on  the  part  of  die  defendant.  But  when  we  come 
to  look  at  the  evidenoe^  we  find  it  stands  thus :  the  per- 
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son  whose  vote  was  refused^  was  told  that  his  vote  could 
not  be  received ;  he  does  not  go  to  the  returning  officer, 
and  desire  to  have  the  question  argued,  but  he  with- 
draws, and  the  returning  officer  knows  no  more  of  it, 
than  if  such  a  circumstance  had  not  taken  place.     In 
the  case  where  the  vote  was  received,  the  objection  was 
taken,  but  the  party  went  to  the  returning  officer,  the 
question  was  argued,  and  in  the  result  the  returning 
officer  received  that  vote ;  and  there  is  nothing  from 
which  you  can  reasonably  infer,  thiat  he  would  not  have 
received  the  other  vote,  if  the  party  had  gone  before  him. 
It  seems  on  the  first  occasion,  when  the  plaintiff  comes 
to  tender  his  vote,  it  is  objected  to,  and  be  is  desired 
to  go  to  the  returning  officer :  he  does  not  do  so,  but 
he  goes  away,  and  after  that,  in  a  few  days  he  comes 
again,  and  he  goes  to  the  returning,  officer,  where  the 
question  turns  upon  the  true  construction  of  the  act  of 
parliament,  and  I  don't  think  that  the  high  bailiff  was 
altogether  borne  out  in  the  construction  which  he  put 
upon  it.     But  having  the  advice  of  his  deputy  and  legal 
adviser,  (an  attorney  at  law)  it  seems  he  came  to  the 
conclusion,  that  no  vote  ought  to  be  received,  if  die  par- 
ty had  not  paid  within  six  months,  and  that  payment 
during  the  election  would  not  do.     Much  has  been  said 
by  the  learned  counsel  for  the  defendant  about  the  incon- 
venience of  allowing  the  payment  to  be  made  after  the 
election  has  commenced,  and  undoubtedly  I  think  it  is 
open  to  that  inconvenience ;  but  however,  with  that  I 
don't  think  we  have  any  thing  to  do.  Then  you  have  this 
evidence  given  to  you  by  Mr.  Evans,  who  is  one  of  the 
learned  counsel  for  the  plaintiff  in  the  cause :  he  says, 
'^  1  attended  at  the  election  as  counsel  for  Mr.  Hob- 
house — I  remember  the  plaintiff  coming  round  to  the 
high  bailiff's  box,  but  I  do  not  recollect  on  what  particu- 
lar day.     He  says  he  tendered  his  vote  for  John  Cam 
Hobhouse ;  that  he  did  at  my  recommendation. — There 
having  been  some  doubt  as  to  the  plaintiff  tendering  his 
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irote — to  remove  this  doubt^  I  recommended  him  to  make 
the  tender.  He  says,  I  argued  this  case,  and  mentioned 
to  the  high  bailiff  a  case  that  was  determined  by  a 
committee  of  the  House  of  Commons  on  an  election  at 
Shaftesbury.  I  had  mentioned  this  case  to  him  at  a 
former  election,  and  showed  him  the  briefs  which  had 
been  held  by  counsel  in  that  case ;  and  at  the  last  I 
oflFered  to  produce  an  attested  copy  of  the  resolution  of 
a  committee  of  the  house  of  commons,  but  he  said  he 
would  not  require  that ;  he  asked  if  it  was  in  print,  I  told 
him  it  was  not ;  he  said  he  would  take  my  word  for  it 
that  there  was  such  a  case.  The  question  in  that  case 
was,  whether  arrear  of  rates  was  sufficient  to  prevent  a 
person  from  giving  his  vote,  being  otherwise  qualified 
to  do  so ;  and  after  being  argued  by  counsel,  at  length 
the  committee  decided  that  such  vote  was  admissible; 
there  had  been  a  great  many  votes  refused  by  the  high 
bailiff  on  a  similar  ground,  and  I  told  him,  that  I  ten- 
dered the  votes  for  the  express  purpose  of  bringing  an 
action  against  him  if  he  refused  them,  and  I  told  htm 
I  was  determined  to  do  so.** 

Now  I  cannot  say  that  I  think  such  threat  should  have 
been  addressed  to  a  person  filling  the  situation  which  the 
high  bailiff  did,  for  that  was  not  the  place  where  the 
right  of  voting  could  be  finally  determined  ;  nor  indeed 
is  it  of  consequence  what  we  decide  as  to  the  right  of 
voting,  for  after  all,  that  is  to  be  settled  by  the  house  of 
commons.  They  are  not  bound  by  any  decision  of  a 
court  of  law.  He  says,  '^  finding  afterwards  that  he  had 
rejected  a  great  number  upon  this  objection  of  non-pay- 
ment of  rates,  I  desired  two  gentlemen  to  come  in  and 
witness  what  took  place,  but  the  high  bailiff  would  not 
permit  them  ;  and  I  told  him  that  he  would  compel  me 
to  become  a  witness  against  him,'' — which  certainly  no 
gentleman  of  the  bar  is  fond  of  doing  ;  but  if  the  high 
bailiff  would  not  permit  any  other  person  to  be  present^ 
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that  would  be  a  sufficient  reason  why  Mr.  Evans  should 
become  a  witness,  and  removes  any  notion  of  indeiicacy 
which  may  be  supposed  to  apply  to  him  for  giving  evi« 
dence ;  but  it  seems  to  have  been  a  general  rule  or  sort 
of  agreement,  that  at  the  discussion  (which  might  take 
place  as  to  the  admissibility  of  votes)  no  plerson  should 
be  present  but  the  high  bailiff,  his  officers,  and  the 
counsel  for  the  candidates,  for  it  has  been  found  to  be 
greatly  inconvenient.  I  know  that  something  like  that 
has  prevailed  at  other  elections,  and  that  it  has  been 
done  by  desire  of  all  the  candidates,  in  order  that  the 
discussion  of  legal  questions  might  be  carried  on  with 
calmness  and  quietness,  and  that  there  might  be  no 
disturbance  arise. 

Then  he  says,  '^  I  remonstrated  with  the  high  bailiff 
^d  told  him  that  his  conduct  would  compel  me  to  be  a 
witness  whenever  we  were  obliged  to  go  into  a  court  of 
justice.  To  which  the  high  bailiff  answered,  that  if  we 
wanted  evidence  we  might  have  recourse  to  him,  and 
that  Mr.  Smedley  took  notes  of  all  the  objections^ 
I  said  we  did  not  want  to  go  to  the  enemy's  quarters.'* 

Then,  on  cross-examination,  Mr.  Evans  is  asked  if  he 
apprised  the  high  bailiff  of  the  Fowey  case ;  which  he 
says  he  did  not.  That,  it  seems,  is  a  decision  of  the 
house  of  commons,  not  conformable  to  the  decision  come 
to  by  the  committee  in  the  Shaftesbury  case.  He  says, 
*'  I  got  the  notes  of  the  Shaftesbury  case  from  Mr.  Peter 
Moore  at  the  previous  election.  I  was  aware  of  the 
Bridgewater  case,  and  I  told  the  high  bailiff  that  that 
case  was  expressly  overruled  by  the  decision  in  the 
Shaftesbury  case;  and  I  gave  him  notice  that  an  action 
would  be  brought  against  him  after  I  had  consulted  the 
committee  of  Mr.  Hobhouse."  Then  Mr.  Hayward 
produces  a  copy  of  the  resolution  of  a  committee  of  the 
house  of  commons,  which  seems  to  import,  that  in  the 
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borough  of  Shaftesbury^  the  mere  circumstance  of  non- 
payment of  rates  did  not  disqualify. 

Gentlemen,  I  am  not  aware  that  there  is  any  thing 
else  in  the  evidence  which  particularly  addresses  itself  to 
the  subject  matter  before  us;  but  if  the  learned  counsel 
on  either  side  fancy  that  there  is  any  thing  which  I  have 
omitted,  and  which  they  wish  to  go  to  the  jury,  I  will 
willingly  read  the  whole  of  it.    Mr.  Fraser  proves  that 
his  vote  was  received  for  the  house  which  he  lives  in,  in 
Somerset  House,  though  he  does  not  pay  personally ;  it 
appears  that  every  house  is  separately  rated,  and  on  the 
discussion  of  that  question  the  returning  officer,  acting 
under  the  advice  of  Mr.  Smedley,  was  of  opinion,  that 
his  vote  ought  to  be  received.     Whether  he  did  right, 
or  wrung,   it  does  not  appear  to  have  be^n  contested 
formally  before  a  committee  of  the  house  of  commons, 
before  which  you  know  this  might  have  been  brought, 
if  the  number  of  votes  tendered  for  Mr.  Hobhouse,  and 
refused  on  grounds  similar  to  that,  would  have  turned 
the  election  in  his  favour ;  the  question  might  have  been 
brought  before  such  committee,  which  probably  is  the 
most  proper  and  correct  tribunal,   and  whose  decision 
would  have  been  binding.     It  is  now  therefore  on  this 
evidence  that  you  are  to  consider,  if  in  refusing  the 
plaintiff's  vote  the  defendant  acted  honestly,  uprightly, 
and  conscientiously  in  the  discharge  of  his  duty,  upon 
the  advice  he  received ;  if  you  are  of  that  opinion,  then 
I  think  you  should  find  a  verdict  for  the  defendant.  But 
if  you  think  he  acted  from  any  improper  motive,  or  from 
prejudice  against  the  candidate  for  whom  the  plaintiff 
tendered  his  vote,  then  I  think  your  verdict  should  be 
for  the  plaintiff. 

The  Jury  requested  to  retire,  and  after  being  out  about 
two  hours,  a  paper  was  sent  into  court  to  the  learned 
judge,  signed  by  all  of  them,  stating  that  there  was  no 
probability  of  their  agreeing,  and  earnestly  requesting 
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that  they  might  be  allowed  to  separate  without  giving  a 
verdict.  Upon  this  paper  being  submitted  by  the  judge 
to  the  counsel  on  both  sides,  they  consented  that  a  juror 
should  be  withdrawn.  His  Lordship  then  ordered  that 
a  juror  should  be  withdrawn. 


No-  LXVII. 

1  Geo.  4. — (Royal  Assent^  28  Feb.  1820.) 

An  Jet  for  the  better  Regulation  of  Elections  of  Members 
to  serve  in  Parliament  for  places  in  Ireland. 

WHERBAS  the  provisions  contained  in  an  act  made 
in  the  fifty-seventh  year  of  the  reign  of  his  late  Majesty, 
intituled,  '^  An  act  for  the  better  regulation  of  polls,  and 
*'  for  making  other  provisions  touching  the  election  of 
"  members  to  serve  in  parliament  for  places  in  Ireland,'' 
have  been  found  inadequate  for  all  the  purposes  intended ; 
be  it  therefore  enacted,  8cc.  Tliat  from  and  after  the  passing 
of  this  act,  the  said  recited  act,  and  all  the  clauses  and 
provisions  therein  contained,  shall  be  and  the  same  is  and 
are  hereby  repealed  :— And  by  ^  1  it  is  enacted,  THAT 
polls  shall  begin  on  the  day  when  demanded,  or  the  day 
after,  and  continue  daily;  and  conclude  at  three  o'clock 
on  the  fifteenth  day,  (Sundays,  Christmas  Day,  and 
Good  Friday  excepted ;)  and  that  the  return  shall  be 
made  on  the  fifteenth  day,  or  the  day  after. 

§  2.  That  the  sherifF shall  indorse  on  writs  for  election 
of  knights  of  the  shire,  the  time  of  receiving  thereof,  and 
within  two  days  shall  make  proclamation  of  the  day  for 
holding  the  election ;  and  affix  notice  on  the  court  house. 
Day  of  election  shall  be  between  the  tenth  and  the 
sixteenth  day  after  proclamation. 
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^  3.  That  whenever  more  than  1,000  freeholders  a^    ^  Geo.  4. 

.  .  28  Feb 

registered  in  one  barony,  an  alphabetical  division  of  the       lesa 
freeholders  shall  be  made^  that  not  more  than  500  shall 
poll  at  one  booth. 

§  4.  That  the  sheriff  shall  attend  at  a  booth  separate 
from  polling  booths,  to  decide  disputed  questions. 

§  5.  That  the  clerk  of  the  peace  shall  appoint  a 
])erson  to  attend  at  election  with  original  affidavits  of 
registry,  alphabetically  arranged^  &c. 

^  6.  On  demand  of  candidates,  returning  officer  shall 
appoint  interpreters,  who  are  to  be  sworn^  and  an  allow- 
ance paid  to  them  of  105.  per  day. 

§  7.  Certificate  of  registry  deemed  conclusive  evi- 
dence^ and  in  default  thereof,  the  original  affidavit. 

ff 

^  8.  Oath  of  electors,  and  form  of  examination  of 
each  voter  by  the  sheriff's  deputy. 

§  9.  Where  a  vote  is  objected  to,  a  memorandum  of 
the  objection  shall  be  sent  by  the  poll  clerk  to  the  sheriff, 
who  shall  note  them^  whether  it  is  to  be  allowed  or 
rejected. 

§  10.  Sheriff  shall  examine  voters  objected  to; 
counsel  may  argue  points  of  law. 

^11.  Deputies  shall  not  reject  votes,  or  examine 
voters,  except  as  before  provided. 

^12.  Restraining  persons  from  pleading,  or  speaking 
in  deputy's  booth. 
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1  Geo.  4.        %  13.  Oaths  to  be  required^  as  are  hereby  appointed. 


1820. 


§  14.  For  invalidating  improper  votes. 

§  15.  Appointing  the  hours  for  commencing  and  end- 
ing the  poll  each  day. 

§  16.  After  the  fourth  day,  returning  officer  may  close 
any  booth  when  twenty  have  not  polled  in  the  day. 

§  17.  Deputy  sheriffs,  who  to  be. 

§  18.  Returning  officer  may  summon  constables^ 
bailiffs^  &c.  to  attend  elections;  and  remunerate  them. 

§  19.  Returning  officer  may  commit  persons  rioting. 
&c.  for  twenty-four  hours. 

§  20.  In  case  of  death  or  illness  of  returning  officer, 
the  first  sworn  deputy  shall  perform  the  duty. 

§21.  Punishment  of  officers  returning  corruptly  or 
partially. 

§  22.  Sheriffs  expenses  of  the  election :  and  §  23.  How 
to  be  paid. 

§.  24.  Affidavit  of  registry  shall  not  refer  to  former 
affidavit ;  and  prescribes  a  form  of  entry  of  affidavits  of 
registry  in  a  book,  to  be  kept  by  the  clerk  of  the  peace, 
signed  by  the  justices  at  each  session  of  registry. 

§.  25.  Clerk  of  the  peace  shall  enter  freeholders  in 
books  alphabetically. 

§.  26.  After  January  1821,  clerk  of  the  peace  shall 
cause  copies  of  the  registry  books  for  the  preceding 
eight  years  to  be  printed ;  and  so  annually. 
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§•  27.  Clerk  of  the  peace  shall  prodace  such  printed    ^  Geo.  4. 
copies  at  each  spring  assizes,  which  shall  be  delivered  to      isto.  * 
the  clerk  of  the  crown  ;  and  that  no  fiat  shall  issue  for 
clerk  of  the  peace's  salary,  until  such  copies  are  deli- 
vered. 


§.  28.  Freeholds  not  to  be  registered,  unless  the  instru- 
ment is  stamped. 

§.  29.  Penalty  on  clerk  of  the  peace  for  neglect  of 
duty  under  this  act,  500/. 

§•  30.  Grand  jury  shall  present  for  expense  of  print- 
ing registry  books. 

§.  31 .  Quotes  the  Irish  Act,  37  Geo.  3.  c.  47 ;  and 
farther  enacts,  that  freeholders  of  50  /.  or  20  /.  may  omit 
parish  in  oath,  and  name  the  townland. 

§.  32.  Persons  polling  twice,  or  personating  voters, 
shall  be  punished  by  two  years  imprisonment. 

§.  33.  Penalty  on  fraudulent  voters,  20/. 

§  34.  Recites  an  act  of  the  45th  of  his  late  majesty, 
for  amending  an  act  passed  in  the  parliament  of  Ireland 
in  the  thirty-fifth  year  of  his  late  majesty,  for  regulating 
the  election  of  members  to  serve  in  parliament,  so  far  as 
relates  to  freeholds  under  the  yearly  value  of  twenty 
pounds,  and  for  making  further  and  other  regulations 
relating  thereto ;  and  then  enacts  regulation  for  registry 
of  freeholders  by  the  mayor,  recorder,  Sic.  of  counties  of 
towns  and  cities. 

§  35.  Penalty  on  mayor,  &c.  for  neglect,  100/.,  and 
on  clerk  of  peace,  50  /. 
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^«8  Fcb^        §  36.  Forging  certificates  of  registry,  8cc.  punishable 
18jK).      by  transportation. 

§  37.  Duty  and  oath  of  poll,  clerks. 

^  38.  Deputy  sheriffs  and  officers  neglecting  their 
duty  at  election  poll,  lose  their  compensation.  Sheriff^ 
may  dismiss  them,  and  supply  their  places. 

^  39.  That  former  acts  are  to  continue  in  force. 
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A. 

Assistants  to  peers,  how  summoned,  page  3. 

Aliens  ineligible,  34.     Cannot  vote,  163,  243. 

Attainted  persons  ineligible,  35*    Cannot  vote,  244. 

Attorney-General  formerly  ineligible  to  parliament,  38, 

Abroad  J  persons,  eligible,  41. 

Ambassadors  eligible,  41. 

Arrest,  candidate  not  protected  from,  63,  w. 

Auessments  necessuiy  to  enable  voter,  148,  150,  190,  251.  Not' 
necessary  in  boroughs,  201,  251,  n.  How  to  be  computed, 
150.  How  to  be  signed  and  sealed,  253.  Duplicates,  ib. 
Must  be  in  name  of  freeholder  or  tenant,  151,  J53,  263. 
Form  to  be  delivered  by  commissioners,  250.  Publishing  as- 
sessments, ib.  Assessment  on  distinct  tenures,  ib.  Appeal 
to  commissioners,  255.  Whrre  lauds  dv.ubtfully  assessed, 
name  explained,  159,  257*  Assessments  extended  to  cities 
and  towns,  ^c.  190,  265.  Form,  how  far  material,  263.  A 
mistake  in  name,  153.  Of  joint  tenants,  152,  265.  Trust 
estates,  266.  Annuities,  163,  266.  lathes,  152,  252,  266, 
Charity  lands,  264.  Salaries,  ib.  Variance  between  assess- 
ment and  description  at  poll,  153.  Books  of  assessment,  155, 
190.  Not  duly  assessed,  15$,  190.  Assessed,  occupier  and 
others,  good,  159.  Assessed,  wite,  bad,  159.  To  land-tax, 
110,  149. 

^imtiiVt>«  to  be  registered,  110,  163,  191,  202,  258.  Unless  in 
particular  instances,  25 S.  Where  they  must  be  certified,  ib* 
Memorial  thert*of,  it*  assigned,  ib.  On  atiidavit,  if  forty  miles 
from  the  clerk  of  the  peace's  office,  259.  books  to  be  kept  by 
clerk  of  peace,  ib.  May  be  inspected,  ib.  He  mast  attend  oa 
notice,  256.  Parson's  salary  not  an  annuity,  260.  Nor  a  re- 
served  or  fee  farm  rent,  ib.  Land-tax  assessments,  110,  149, 
260. 

Admissions.    Vid.  Freemen^  Bribery* 

Ancient  demesne  tenants  vote,  133,  28a.  Arguments  00,  134^ 
283. 


INDEX. 

Jims  what,  167,  agi.  Disqualification,  165,  490.  When,  294. 
How  distinguished  fp&m  charity,  167,  292.  Sacrament  and 
bread  money,  ib.  Surplus  profits  of  land  given  to  people 
rated,  193.  Distributable  by  overseers,  ib.  Bread  to  zmet 
and  children,  290,  291,  293.  When  no  disqualification  if 
given  to  wife  of  voter,  i66.  Being  possessed  of  an  estate 
within  the  year  after  receipt  of,  293,  n. .  No  disqualification 
at  common  law,  295.  Chelsea  and  Greenvrich  pensioners 
entitled,  293.  Hospital  men  maintained  by  land,  ib.  To 
militia  men,  295. 

Ashhy  V.  WhitCj  32,  «.  178,  191,  297,  306,  Appen.  Ixxi. 

Aylesbury,  94,  186,  194,  242,  n.  292. 

Agency,  what,  defined.  353,  WJ^ether  to  be  proved  before,  proof 
of   his   bribing,   354.    Whether  he  is  witness  to   disprove 

bribery,  355* 
Allen  V.  Hearn^  359,  n. 
AUen,  Sir  R.'s  case,  51. 
Asseuor,  candidates  liable  to  the  expense  of,  30,  62,  Appen.  be.  . 


B. 

Ballot,  election  by,  214,  n» 

Blissell  V.  Rew,  1 72. 

Blind  persons  eligible,  34,  n. 

Booths,  28,  29,  76 — 95,  143.     For  commissioners,  109,   iSj. 

At  whose  expense,  109,  327. 
Boroughs,  vfhsit,   11,    14,  n.  73,   79,  193,  288.     Unnecessary 

oaths  at,  illegal,  198. 
Burdttt  V.  Morris,  30,  197,  Appen.  li.  Ixi. 
Burgesses,  who,  14.     In  the  writ,  in  statutes,  charters,  ib.  177. 

When  burgage  tenants,  297,  307.     Vid.  Freemen, 
Burgages  defined,  298.    Half  burgages  and  quarter   burgages, 

what,  ib.  302.     Cannot  be  divided  within  memory,  ib.  303. 

Excepted  out  of  the  Durham  act,  300.     May  be  conveyed  any 

time   before   the  voting,  but  must  be  legally  conveyed,  ib. 

Their  number,  ib.     V^aluc,  303.     Where  in  abeyance,  ib. 
Burgage  tenure  voting,  its  origin,  297.     Not  within  splitting 

act,  286,  302.     How  may  be  divided  or  not,  287,  300,  305. 

May  be  created  just  before  voting,  251,  «.  253.     Identic, 

305.     Description  of,  ib. 
Bye  Law,  how  far  it  may  regulate  right  of  election,  312. 
Bristol  case,  32,  n.  63,  100,  n.  120,  n.  184,  212,  234,  314,  352, 

354- 
Barnstaple  case,  348. 

Bewillcy  case,  315. 

Berwick -upoH'Twee^  case,  348. 

Berwick  f  North)  case,  322. 

Bridgmater  case,  206. 


INDEX. 

Boston  case,  349. 

BUchingley  case,  as,  81,  85* 

Bedfordshire  ca»e,  259,  267,  273,  290,  292,  297,  309. 

JBrt^cry,  order  of  the  houte  upon  it,  339*  n.  340.  Statutes,  341, 
Will  avoid  election  341, 355.  What,  339,  346.  Definition  of, 
339.  Attempt  to  bribe,  355,  n.  359.  Conviction.  Vid.  £w- 
dence.      Prosecution  for  by  indictment  or  information,  339, 

.  Convicts  fined  and  imprisoned,  35a  %  ir.  Petition  alleging  cor- 
rupt  practices,  puts  it  in  issue,  346.  Must  be  inchoate  before 
election,  ib.  Paying  travelling  expenses,  347.  Treating,  350. 
Paying  for  admissions,  35a,  352%  35a  ^  Must  be  brought 
home  to  principal  or  agent,  347,  35a.  Agent,  what,  353. 
Whether  Agency  must  be  first  proved,  354.  Vote  of  agent 
bribing  others,  359.  Consequence  of  bribery  as  to  the  candi- 
date, 45,  34a,  346,  355.  As  to  the  elector,  34a,  347.  Elector 
for  ever  after  incapable  of  voting,  169,  249.  Provided  there 
be  a  conviction  from,  170  n,  347.  Held  to  be  bribery  though 
person  vote  fur  another,  358.     So  also  to  forbear  to  vote,  ib. 

■  So  a  wager  between  two  voters,  357  n.  Bribery  oath ;  vid. 
Oatk.    Lord  Stanhope's  bill  agamst,  350,  n. 

Bush  V.  Rawlins,  346,  355,  358. 

Bouiney  case,  88.  , 

Bucks  case,  263,  265. 

Blackburn  v.  Gregson^  280. 

Bond  V.  R.  309. 

Banbury  case,  ao2.  W  :>• ;    '^ 

Burgoyne  v.  Moss,  227,  n. 

Bishop  v.  Sutton,  170  n,  347,  n. 

Bourne  v.  PeoAc,  271  n. 


C. 

Council  of  K.  John,  not  a  representation,  3.  Who  summoned  to 
it,  ib. 

Counties,  lawyers  excluded  from,  7. 

Candidate,  30,  and  n.  33,62,  194.  Who  disqualified,  34,  55,194. 
Returning  officers  for  those  places  to  which  they  are  appointed, 
57.  .  If  disqualification  not  notorious,  171,  172,  336.  If  noto- 
rious, 194,  n.  Elected  for  one  place,  may  be  also  elected  and 
returned  for  other  places  before  taking  the  seat,  37,  47. 
Abroad,  eligible,  41.  If  declared  guilty  of  bribery  or  treating, 
ineligible,  54.  Who  qualified,  59,  78,  96,  179.  Before  9lh 
Anne,  c.  5,  £.40  per  annum  sufficient,  59.  Peers'  eldest  sons, 
40,  60.  Scotch  peers'  eldest  sons,  41,  62.  And  of  persons 
qualified  to  be  knights  of  the  shire,  60.  Lands  in  Scotland  are 
a  qualification,  60, .  For  universities  needs  not  a  qualification 
in  land,  60.  When  to  be  proposed,  100,  179.  May  be  pro* 
posed  any  time  during  election,  62,  iSo,  194.    Not  necessary 

c  2 


INDEX. 

to  be  proposed  or  nominated  at  all,  to  be  elected,  62,  6$s 
Cannot  prevent  bimself  being  chosen,  63.  How  seat  may  be 
avoided,  63,  n.  336.  Wilfully  refusing  to  swear  to  qualifica- 
tion, 59,60,  170,  172.  Committed,  85.  Must  be  chosen  and 
declared  forthwith,  if  no  contest,  62,  loi,  ito.  One  returned 
before  the  other,  397.  May  vote  for  himself  if  he  please,  168. 
Oath  to,  179,  194.  Expenses  of  assessor,  6a.  Appeiu  Ix. 
Not  protected  from  arrest,  65,  n.  When  liable  to  pay  expenses 
of  election,  30,  62\  197. 

Coitel  Carewion  v.  Rex^  345,  n, 

Cammusioners  to  administer  oaths,  108,  i89«  197.  Place  pro- 
vided for,  109.  To  sit  eight  hours,  ib«  Booths  for,  ib. 
How  to  be  paid,  197. 

Cierk  of  Peace  to  attend  elections,  110,  256.  Penalty  for 
neglect,  ib. 

Clerks,  parish^  may  vote,  149,  soo,  27 1,  Q73. 

Combe  v.  Fetit^  30,  n, 

Cruger,  his  case,  41,  63. 

Clergjf  ineligible,  42,  43.  May  now  vote,  149,  300,  369.  First 
taxed  by  a  general  assessment,  1664,  p.  49*  Penalty  for  pre- 
suming to  sit,  £.  500  per  day,  43,  and  n. 

Committee^  resolution  of,  how  far  binding,  an,  389.  Must  be 
positive,  ib. 

Copyholders,  a8o.  Cannot  vote^  133,  303.  Chief  rent  evidence 
of  copyhold,  281. 

Cheque  Books  must  be  allowed,  108,  140. 

Charge  on  freehold,  what,  252. 

Charity,  how  distinguished  from  alms,  167.  Lands,  364.  See 
Alms, 

Certificate  men  may  vote,  unless  excluded  by  custom,  297.  Vid. 
Alms. 

Charter,  granting  right  of  voting,  first  in  E.  4,  last  in  C.  3,  306. 
Cannot  narrow  right  of  voting,  316.  Directs  who  is  returning 
officer,  195. 

Corporation^  aggregate  and  sole,  268,  316.  Where  integral  part 
gone,  right  of  voting  remains,  315.  Twenty  years  undis- 
turbed possession,  concludes  any  objection,  308.  Deriv'ative 
title  not  impeachable  after  mayor  dead,  ib.  How  far  bye  law 
may  regulate  right  of  election,  312.     Corporate  rights,  306. 

Corporator.    Vid.  Elector. 

Cardigan  case,  93,  184,  tu  314. 

Chippenham  case,  316,  345. 

Cotmrntnalty,  what,  10,  177,208,  317. 

Cricklade,  94,  186,  194,  201,  202,  263,  390,  295, 346,  353. 

Colchester  caw,  *i05,  211,  290,  293,  346. 

Casting  vote,  176. 

Cities,  73*    Being  counUes  of  themselves,  13,  «.  73,  it, 

Coventry^  76, 1  iC,  126,  i86\  292,  345,  n.  356, «, 

Ctrcnceiler  case,  198,207,295. 


INDEX. 

Cltmtingv.R.  317,11. 
Canterbury  case,  357. 
CoUon  V.  DreWf  2*27,  «• 
Crovm^  demise  of,  20. 

Clerk  ofy  to  alter  and  amend  the  return,  233. 

Cestui  que  trust,  may  vote,  145,  274.  Mast  be  voted  byname,  266. 

Conviction.     Vid.  Evidence. 

Chester  ctist,  234,  352  ^ 

Colchester  case,  211. 

Cricket  v.  Ribbons,  352  *» 

Curates,  274.     Vid.  Clergy. 

Conveyance  after  election,  antedated,  vote  bad,  274, 

Cii^/t  y.  Morris,  32,  178,  205**.     Appen.  Ixxvii. 


D. 

Deaf  and  Dumb  ineligible,  34. 

Denizens  ineligible,  35, 243.     May  vote,  164, 243. 

Deacons  ineligible,  43. 

Dower  need  not  have  been  assigned  to  give  second  husband  right 

to  vote,  147,  254. 
Derby  case,  307. 
Durham  case,  203,  314,  349. 
Dorchester  case,  320. 

Description  of  the  vote,  how  far  binding,  128,  132.    Vid.  Vote^ 
Double  elections,  238. 
Dawnton  case,  286,  298. 
Davis  v.  R.  234. 
Davie  v.  R*  84,  »• 
Dover  case,  313. 
Demise  of  the  Crown,  p.  20,  or  of  successor  within  six  months* 

Appen.  No.  Ivi. 
Drew  V.  Colson,  227,  n. 
Dee(U,Xh\e.    Vid.  TitU. 
Dorchester  case,  2*05. 
Drogheda  case,  234. 
Dunning's  opinion,  319,  »•    Vid.  Inhabitant . 


E. 

Electors,  126,  1 87,  199, 241  •  May  vote  for  whom  and  when  they 
please  during  the  election,  loo.  But  cannot  vote  for  one  person, 
then  come  up  a  second  time  to  vote  for  another,  136,  170* 
Oaths  to,  111,  183,  185,  1S8,  197,  210.  By  whom  to  be 
administered,  113,  186,  198.  May  be  taken  in  any  language, 
113.    Qualification,  127.    Value,  i88»  200,  303.    Criterions 
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of  value  and  how  to  be  computed,  127,  12^.    What  may  be 
demanded  of  voter  at  the  poll,  ia8, 187.     Name,  129.    Abode, 
130.'   If  in  a  town,  the  street,  ib.     Must  declare  to  poll  clerk 
for  whom  he  votes,  ib.     Nature  of  freehold,  131.     Vote  for 
bridge  share,  132.     Share  in  new  river  company,  265m     Fee 
form   rent,    132.     Should  describe  sufficient  at  the  poll,  ib. 
Copyholders  disqualified,  133,  202.    Ancient  demesne  tenants, 
133-   Customary  freeholds,  good,  134.   Must  describe  in  whose 
occupation,  ib.     Variance  in  poll  not  material*  if  found  similar, 
137.    Preferment  in  the  church  is  a  sufficient  description,  138. 
'*  Tenement'' sufficient,  ib.  2oo«      Queried  votes,  140,    188. 
Tnistee  and  mortgagee,  145, 1 88>  200, 250, 274.   Twelvemonths 
in  possession,  146,  189.    Not  necessary  in  boroughs,  201.  How 
to  be  computed,  146,  189.     If  voter  die,  heir  may  vote  again 
at  the  same  election,  146.     Vote  by  marriage,  during  election, 
good,  ib.     In  right  of  possession,  good,  ib.    Tenant  in  tail  and 
good,  ib.   ^Tenant  by  courtesy,  good,  ib.     In  right  of  dower, 
good,   147.     Exception,  ib.    Tenant  for  years,  bad,  ib.     In 
reversion  or  remainder,  good,  ib.   Equitable  title,  good,  ib.  200. 
Joint  tenant  and  tenant  in  common,  good,  148.    Tenants  in 
severalty  may  be  each  good,  148.    Clergy,  good,  ib.  269.  Must 
be  assessed  to  the  land-tax,  149,  264.     For  offices  arising  out 
of  land,  vote  good,  149.     Schoolmasters  and  parish  clejrks, 
good,  ib.  200,  273.     Curates^  ib.     Subscripster  of  court  of 
chancery,  vote  bad,  1 50.  Personal  disqualification  of,  163,  246. 
Penalty,  247.     May  prosecute  returning  officer  for  improperly 
refusing  a  vote,  178,  227,  n.  Appen.  Ixxvii.     For  boroughs 
must  be  rated,  205,  288.     Paupers,  289,  290,  291.     Vote  of 
corporator  who  had  tendered  his  resignation  but  not  accepted, 
good,  202.     Of  corporators  unduly  elected,  bad,  202.     Having 
refused  to  take  the  bribery  oath  not  a  disqualification  if  the 
person  tender  his  vote  again  and  is  willing  to  take  it,  113. 
llesidence  necessary,  210^.     Rights  by  tenure,  by  charter  and 
popular  rights,  289,  317.   Last  determination,  289.  Vid.  Voter, 
Freeholder,  Alms. 
Excommunication,  246. 
EscuagCf  what,  2,  10. 

Expulsion  by  house  of  commons,  44.     Consequence  of  it,  incapa- 
citation, 45,  n.    To  be  followed  up  by  a  declaration,  46,  it. 
Evidence^  what,  of  assessment,  256.    Parish  books  admitted  where 
rale  cannot  be  found,  205.    What  to  prove  conviction  of  voter, 
347.     Copies  signed,  256.     General  rating  of  tenant,  evidence 
till  repelled,  ib.     Of  true  name  on  misnomer,  257.     Of  fraud 
in  making  the  rates,  320*     Of  land-tax  redeemed,  166,  329. 
Of  contract  for,  160,  330. 
JElviWe/zce  what,,  of  a  freehold,  131,360.     Declaration  of  a  free- 
holder admitted   to  destroy  his  vote,  162,  267.     Presumed  in 
favour  of  a  freeholder,  unless  vote  impeached,  268.     Shewing 
him  devisee  of  a  term,  impeaches  and  turns  proof  on  him|  262  • 


INDEX. 

Seller  need  not  be  proved  seised,  268.  Must  apply  the  evidence 
to  the  objection  given  in,  ib. 

Evidence  of  bye  law,  what,  312.  Against  identity  of  voter  lies  on 
the  objector,  204.  Of  right  of  freedom,  315.  Where  let  in  to 
construe  a  resolution,  3<24.  Not  to  contradict  it,  375.  Old 
returns  fallacious  evidence,  ib.  Evidence  of  freehold  in  another 
hundred  than  that  specified' in  the  notice,  rejected,  129.  Where 
admitted  to  rectify  poll  book,  138.  Evidence  that  voter  sworn, 
though  "jurat"  omitted,  misentry  of  parish,  139.  To  explain 
Diisentry  of  parish,  ib.  Voters  cannot  by  evidence  contradict 
poll  book,  ib.  Whether  agency  must  be  proved  before  bribexy, 
354.  Whether  agent  may  prove  he  did  not  bribe,  355.  Whe« 
ther  voter  may  prove  he  was  bribed^  ib.  Vid.  felony.  Bribery ^ 
VoU  Bookiy  Rates. 

EkdioHy  what,  100.  When  to  commence,  25,  75,  9a,  99.  Where 
to  be  held,  25,  27,  75,  95.  Cannot  be  moved  but  by  statute, 
27.  At  next  county  court,  25.  Where  county  court  adjourned, 
adjournment  limited  to  sixteen  days,  25.  Notice  of  election, 
26,  28,  75,  92,  94.  Proceedings  under  25  G.  3.  c.  84.  p.  26. 
Election  in  cities  and  boroughs,  when  to  commence,  75,  n.  92, 
178,  211.  On  what  notice,  75,  92,  94.  To  be  presumed,  94. 
For  what  election  avoided,  63^  n.  82,  93,  103,  125,  336.  Ac- 
cepting office,  or  refiising  to  take  the  oaths,  338.  Void  by 
agreement,  338.  What  will  not  avoid  election,  68,  84,  100, 
1 14.  Freedom  of  election,  64,  115,  359.  Undue  interference 
at,  64,  79,  248.  vid.  Peers.  By  the  view,  101,  103,  138.  By 
ballot,  214,  n.  By  the  poll,  103.  Of  one  member  before  the 
other,  176,  A.  200.  Nor  narrowed  by  charter  of  incorporation, 
316.  To  be  extended  rather  than  narrowed^  325.  To  be 
free,  35g. 

East  Grinstead  case,  288. 

East  Bedford  case,  309,  310. 

Elgin  case,  355. 

Evesham  case,  234. 


F. 

Felony,  persons  convicted  of,  ineligible,  35.  Qu.  if  they  Lave  had 
their  clergy  or  been  pardoned,  35  «.  44  n.  ?  Cannot  vote,  244. 
Qu.  if  they  have  had  their  clergy  or  been  pardoned  169, 245  n,f 
Conviction,  vid.  Evidence. 

Fortescue^  Sir  J.  his  case,  36. 

Finch,  Sir  Heneage,  the  first  attorney-general  suffered  to  sit  as 
attorney-general,  38. 

Fraudulent  conveyances,  201.     Extended  to  towns,  ib. 

Freehold,  what,  260,  262.  Situation  of,  155.  Value,  263.  Mis- 
description of|  156.    Partly  in  two  counties,   157.    Freeholds 
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* 

split,  161, 191.  Splitting  act  of  W.  3.  286.  Burgage  tenures 
not  within  it,  302.     Equitable,  374, 378. 

Freeholders^  187,  200.  Where  a  year's  possession  sufficient  to 
entitle  to  vote,  261.  When  title  necessary,  lb.  What  shall 
throw  proof  of  freehold  on  voter,  ^6'i*  Hospital  men,  293. 
Joint  tenants  and  tenants  in  common,  dissenting  ministers,  148, 
272.  Schoolmasters,  149.  Parish  clerks,  ib.  Curates,  ib. 
200.  Equitable  freeholds,  274,  277,  304.  Mortgagor  cestui 
que  trust,  ib.  Where  mortgagor  has  not  40  s.  clear  of  interest, 
ib.  Equitable  purchaser,  ib.  278.  Where  in  possession  with- 
out a  legal  conveyance,  and  without  having  paid  consideration, 
262,  279.  As  being  purchasers  of  unredeemed  land-tax,  328. 
See  Electors, 

Freemen^  honorary,  what,  204,  308%  313.  To  be  admitted  on 
stamps,  314.  When  formal  admission  not  necessary,  327. 
Must  have  been  a  year  in  possession,  203,  314.  Does  not 
extend  to  freemen  on  antecedent  title,  203.  Stamped  any  time 
before  vote,  204,  211,  308%  314.  Occasionality  of,  295,  514. 
At  Coventry,  308*,  ». 

Fox  V.  High  Boi/f^of  Westminster,  220. 

Fee  farm  rent^  1 32,  260,  329,  330.    Vid.  Lmd4ax^  Elector, 

Ford  V.  Compton^  279. 

FffweU  V.  Heelis^  286. 

Faaejf  case,  20^5  K 


G. 

Greenwich  Hospital^  office  of  treasurer  of,  will  vacate  seat,  49,  n. 
Governors,  SfC.  of  Bank  of  England,  eligible,  ib.  n. 
Gloucestershire  case,  259,  267,  281,  283,  290. 
Glasgow  case,  202*,  248. 
Gat  ton  return,  242,  «. 


fl. 

Henry  2.  his  charters.  I.    H.  3.  his  indigence,  3.    First  summoned 

parliaments,  ib. 
Huddieston's  case,  36. 
Helteston  case,  309,  315. 
Honiton  case,  353. 
Hindon  case,  339,  354. 
Hundreds y  via.  Volt. 
Hales  case,  339. 

Householder,  what,  207,  319,  323.     What  the  criterion,  207. 

Hawkins  v.  Rex,  171. 

Halesmere  case,  294. 

Horshant  case,  287,  298,  300,  it.  301,  305. 


INDEX. 

H&nmh  case,  309,  130,  ».  185,  n.  509, 
Herefordikire  cast,  351* 
HastingB ;  see  Booths. 
Hasiope  If,  Thome,  318. 


L 

John,  (kiug,)  his  council  not  a  parliament^  5.    Who  sammoned 

to  it,  ib. 
Inhaintant,  what,  Qoi,  208,  317.   Donning's  opinion,  319,  n.  617. 

Diifenng  from  resiant,  319.     How  modified,  322.    May  be  in 

more  places  than  one,  105,  ir. 
InmateSy  207. 
Infants  ineligible,  34.    Canvot  vote,  165,  242.    Ideots  ineligi* 

ble,  34.     Cannot  vote,  165,  242. 
Judges  ineligible,  why,  38.     Welch  judges,  &c.  eligible,  ib.  n. 

Master  of  the  rolls  not  a  judge,  ib.   Were  clergymen^  until  the 

26  H.  8.  38,  42. 
Incapacitation  by  the  house  of  commons,  44. 
Uchester  case,  319,  338,  347,  352,  354. 
Indentures  of  election,   221,  231,  238.     Sealed,  ib.     How  hr 

necessary,  ib.    Amendable,  where,  ib.    Where  corporation  seal 

wanting,  ib.    Where  indentures  stolen,  counterpart  good,  223. 

Annexing  them  to  writ,  224. 
Jhswich  case,  347,  352,  356. 
Inspectors,  107,  183. 
Jetvs  may  vote,  168,  244. 
Justices  at  the  poHce  offices  not  to  vote  or  interfere  at  elections, 

P*  5^9  53>  A*  ^Jf  6S»  ^*   Undue  interference.  Vid.  Feers,  OJkeSf 

Ministers, 
Joint  tenant,  148.   Cannot  vote  unless  assessed  in  hiff  own  name^ 

152.    And  tenants  in  common^  269. 


K. 


Kirkcudbright  case,  55,  170,  33<5. 
King,  demise  of,  20. 


Last  determination,  210,  249. 
Lunatics  ineligible,  34,  ii. 
Longe's  case,  339. 

London,  104,  n.  180,  182,  186,  189,  191^  2171  235;  292, 
Lawyers  were  excluded  from  counties,  7. 
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Land-tax  redeemed^  t66,  2529  32S,  330.  Need  not  be  registered, 
260,  330*  Mast  be  if  land  out  of  which  it  issues  be  not 
assessed,  260.  Purchased,  328.  When  stamp  necessary  on 
transfer,  330.  Good  without  being  assessed^  i66.  Evidence 
of  contract,  160.     Assessments,  110. 

Leominster  case,  60,  Q06. 

Lanark,  66,    Furguson*s  case,  67. 

Limerick,  234. 

Legatee  in  possession^  vote  good^  274. 


M. 

Members  of  parliament  formerly  paid,  6,  ».  About  300  in  the 
reign  of  H.  6.  13.  Since  the  union  with  Ireland  number  of 
members  increased  to  658,  p.  13.  Seven  or  three  appointed 
by  the  speaker,  in  case  of  his  death  or  absence,  33.  Members 
who  have  taken  their  seats,  ineligible  for  any  other  place  till 
they  have  vacated  their  seats,  37*  47-  But  a  person,  elected 
for  one  place,  may  be  elected  for  any  other  place  if  he  have  not 
taken  his  seat,  ib.  When  to  make  their  election  for  which 
•  place  they  will  sit,  48.  Persons  abroad  eligible,  41.  Disqua- 
lification by  the  house  of  commons,  44.  Expulsion,  45  and  »• 
4G,  fi.  In  the  army  or  navy  do  not  vacate  on  accepting  new 
commissions,  49  and  n.  Becoming  a  bankrupt,  disqualified, 
and  vacates  his  seat,  5.S.  Qualification,  59.  How  seat  va- 
cated, 63, 71.  Committed  for  contempt,  85.  Being  appointed 
returning  officer,  dees  not  vacate  the  seat,  97.  Must  not  be 
appointed  sheriffs,  57.  Vacancy  by  peerage,  2«.  By  death,  ib. 
Vid.  Candidate. 

Morris  v.  Burdett,  30,  95,  197,  177,  183.  Appen.li.  Ixi. 

Morris  v.  Bex,  311. 

Morris  v.  Cullen,  32,  178,  205^.   Appen.  Ixxvii. 

Modus  tenendi  parliamentum,  spurious,  3. 

Master  of  the  rolls  eligible,  why,  38.  His  jurisdiction ;  was 
a  clergyman  until  26  H.  8.  p.  38,  42. 

Masters  in  chancery  summoned  to  house  of  lords,  39.  As  assist- 
ants, ib.  Now  only  attendants,  40.  Eligible  to  the  house  of 
commons. 

Ministers  and  servants  under  the  crown,  not  to  interfere  at  elec- 
tions, 248  ^     Dissenting,  may  vote,  272. 

Mortgagee  need  not  be  seven  years  in  possession*  to  vote,  145, 274. 
Must  be  to  sit  in  parliament,  145  n. 

Mortgagor  in  possession  to  vote,  145,  274.  Occasional ity,  296. 
See  Freeholder. 

Madmen  ineligible,  34.  Cannot  vote,  165,  213.  Except  at  lucid 
intervals,  165. 

Middlesex  case,  106,  32,  n.  260,  264,  269,  272,  277,  351. 

l/orm?kwitf  may  vote,  168,  244.    Must  affirm,  1 14. 


INDEX. 

Munday  and  others  v.  ReXy  292,  n. 

Midkursi  v.  RtXy  308. 

Mandamus,  ib« 

Milbame  Port  case,  320,  355,  205. 

Mitchell  case^  353. 

Maiden  case,  1 72. 

Moore  v.  Pollixfen^  279. 

v.Ridier,  352s  354* 

jifoif  V.  Burgoyne,  227,  ft. 

Mallet  V.  Uostf,  3 1 8, 

Miichcll  V.  ReXy  318. 

Military,  removal  of,  68.     Vid.  Ria/#. 

Militia  man  going  to  vote,  71. 


N. 

Naturalized  persons  ineligible,  35.  Foreign  princes  marrying 
with  the  royal  family,  ib.  n.  When  foreign  seamen,  protestants 
and  jews  may  vote,  164. 

Newark  case,  319. 

Notice  for  election,  2G  and  n.  t8,  75,  92,  94.  On  Sunday,  95, 
Of  disqualification,  171,  173.     Vid.  Candidate^  Voter. 

Norxoich,  186,  191,  196,  347,  354,  357. 

New  Shoreham,  93,  186,  194. 

Nonjurors  cannot  vote,  244. 

Norton  y.  Sutton,  358,  360. 

NewcastU'Under'Lyne  case,  212. 


O. 

Oaths,  vid.  Appen.  To  candidate,  60, 170,  172, 179, 194.  When 
not  authorized,  illegal,  184,  198.  To  be  administered  by  com- 
missioner, 108, 113, 197.  In  any  language,  113, 164.  Bribory 
oath  to  be  administered  by  the  returning  officer,  87,11. 113.  Mo- 
ravians and  Quakers  may  affirm,  1 12,  1 14,  244.  Voter  rejected 
for  refusing  to  take  the  bribery  oath,  may  tender  again  and  take 
it,  113.  May  be  taken  in  any  language,  113,  165.  To  free- 
holders, 112.  If  not  required,  discretionary  in  the  returning 
officer,  ib.  General  oaths*  Vid.  Allegiance  and  Supremacy^ 
(or,  if  Quakers,  declaration  of  fidelity)  of  abjuration  (or  declara- 
tion of  effect  thereof,)  and  bribery  oath,  may  be  required  of  all 
electors,  ib.  May  be  administered  by  commissioners,  except 
bribery  oath,  113.     Must  be  administered  if  required,  1 14. 

Outlaws  in  criminal  suits,  ineligible,  35.  Secus  in  other  suits,  ib. 
May  vote,  169. 

Offices,  what  vacates  a  seat,  48,  49,  n.  Clerks*  signet  and  privy 
seal  office,  54.    Auditors  and  tellers  of  exchequer  and  clerk  of 
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pells,  ib.  What  renders  a  wan  ineligible  to  parlimmeDt,  49,  50, 
53.  Exceptions,  50,  n.  53,  54..  Exception,  Tice-president  of 
board  of  trade,  54.  If  be  divests  himself  of  his  office,  51. 
Disabled  voting  or  interfering  at  elections,  66,  202.  Excep- 
tions, 1J2. 

Occoiiondiity  in  case  of  freeholders  for  counties  and  cities  being 
counties  of  themselves,  287.     In  case  of  freemen,  295.     Does 
not  apply  to  inchoate  rights,  ib.     Nor  to  burgage  tenures,  ^87 
295.     To  inhabitants,  296. 

Okehampton  case,  307,  338. 

P. 

Parliamentary  representation,  date  of,  3. 

Parliament,  the  king's  council  not,  ib.  Of  calling  it  and  its  pur- 
pose originally,  10,  19,  241.  Once  a  year,  19.  Its  duration 
indefinite,  ib.  Fixed  at  three  years,  by  statute,  20.  Repealed, 
ib.  Once  in  three  years,  enlarged  to  seven  years  by  statute, 
20.     Dissolution  of,  by  demise  of  the  crown,  20.     Appen. 

Paupers  cannot  vote,  165.  Exceptions.  i66«  Relief  to  militia- 
men, ib.     Charity,  what,  167.     Vid.  Alms, 

Prynne,  his  opinion  of  the  right  of  voting  before  23  H.  6,  p.  9. 

Pensions,  persons  holding,  disqualified,  49,  54.  But  not  disquali- 
fied, if  the  wife  only  has  the  pension,  54.  Pensioner.  Vid. 
Alms, 

Petit  and  Combe,  30,  w. 

Perjury,  persons  convicted  of,  cannot  vote,  1 6g.     Vid.  Evidence, 

Parish  clerk  may  vote,  149,  200,  271. 

books,  evidence  of  rate  where  the  original  cannot  be  found, 


205*" 


relief.     Vid.  Alms,  Charity, 


Papists  may  vote,  if  they  will  take  the  oatbs,  246. 

Placemen  generally  ineligible,  48.     Penalty  £.  500,  p.  49. 

Petition,  its  allegations,  346. 

Peers  not  to  interfere  at  elections,  65,  249,  n.  Ferguson's  case, 
Lanark,  66.  Can't  vote,  65,  n.  337,  n.  Resolutions  of  the 
house  to  that  effect,  65,  337,  «.  Ineligible,  37.  Except  Irish 
peers,  ib.  Sons  of  Scotch  peers  eligible,  40,  62.  Being  the 
eldest  son  of  a  peer,  a  qualification,  60.  Eldest  son  of  a  Scotch 
peer,  aqu alificatian,  62.     Vid.  Candidate. 

Prisoners  in  execution  for  debt,  eligible,  41. 

Plympton  case,  315. 

Populacy,  what,  206,  208,  317. 

Potwallers,  ib. 

Pomfret  case,  319. 

Poole  case,  324. 

Poll,  if  demanded,  must  be  granted,  103.  By  whom  to  be  taken 
and  at  what  time,  103,  104,  195,  211.  Hours  of  taking,  15 
days,  105.    How  to  be  taken  in  counties,  ib.     In  booths,  ac- 
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cording  to  the  hundreds,  145.  For  freeholder  vrithin  the 
hundred,  ib.  Sherifif  may  correct  mistakes  in,  if  pointed  out  in 
time,  138.  Must  be  iu  writing  for  counties,  149,  180.  But 
need  not  for  boroughs,  196.  How  to  be  taken  in  cities,  coun- 
ties of  themselves,  180.  In  towns,  by  <I5  G.  3,  c.  84,  p.  195, 
Closing  and  casting  up  of  poll,  and  of  equality  of  numbers,  173, 
176,  213.  By  proclamation,  173.  Revived  poll,  void,  176. 
Continuation  of,  by  others,  illegal,  ib.  Poll  at  Southampton, 
178.  In  London,  192.  Adjournment  of,  211,  327.  Poll 
books,  making  up  of,  233.  Evidence  of  poll  book,  213,  333, 
337.  Who  to  have  the  custody  of,  312,  237  ^  To  be  declared 
on  the  ord  aiy  daafter  closing,  62,  101,  180,  212.  Proposal 
for  furthe  limiting  the  duration  of  326. 

PoU  c/^rA:  sworn,  105,  ]8i,  196.  How  paid,  107,  183.  Their 
duty,  107,  182. 

Police  justices  not  to  vote  or  interfere  at  elections,  52,  53,  n.  67, 
68,  n. 

Pensioners,  49,  393.     Vid.  Pensions^  Ainu. 

Pembrokeshire  case,  27,  ft. 

Poll'book  may  be  rectified  on  evidence,  138.  Where  not,  139. 
Making  np  of,  233,  237.  Copies  of,  must  be  granted,  ib. 
240. 

Precept,  its  issuing,  1 79.  Of  vacancy  at  the  time  of,  89.  After 
time  of,  90.  To  be  within  three  days,  80.  In  cinque  ports^ 
six  days,  81.  To  whom  to  be  delivered,  80.  To  whom  di- 
rected, 81,  82,  83.  Time  indorsed,  81.  When  delivered  to 
improper  persons,  89.  Must  be  read  before  proceeding  to 
election,  82. 

Proclamation.    Vid.  Notice. 

PoUexfin  V.  Moore,  279. 

Peterborough  case,  300,  319,  321. 

Pike  V.  R.  309. 

Pontefract  case,  346. 

Pit  V.  Jtex,  339. 

Petersfield  case,  346. 

Post-offiee.    Vid.  Offices, 

Peake  v.  Bourne,  p.  271,  n, 


Q. 

Quo  IVarranto,  not  after  20  years,  309. 
Quaiification,  56.     When  to  be  executed,  63. 

lands  in  Scotland,  60, 220,  tit.  Candidate* 

Quakers  and  Dissenters  may  vote,  iiJ{,  168,  243. 
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R. 


Residence  of  corporator,  when  necessary  or  not,  2o6.  What,  209, 
318.  Of  freeholders.  9.  Of  sheriff,  one  having  long  been 
member  of  the  corporation^  took  a  house  within  borough  for  a 
year,  and  slept  in  it  the  night  before  election,  and  for  two 
days  a  month  after,  held  good  residence,  209.  Otherwise  of 
occasional  lodgers,  ib.    Vid.  Inhabitants. 

BepriseSy  9. 

Radnorshire  case,  35t. 

Representation,  origin  and  date  of,  3,  241,  289.  Of  counties,  5. 
Lawyers  excluded  from,  7.  In  cities  and  boroughs,  7,  11. 
Object  of,  10,  127. 

Representative  body,  number  of,  13. 

Riots  at  elections,  71,  114,  187,  199,  327.  Application  to  the 
house  in  such  case,  115.  Magistrates  ordered  by  the  bouse  to 
attend,  1 16.  Prosecution  in  K.  B.  for,  followed  by  imprison- 
ment, 118,  n.  Sheriffs,  ^^c.  to  record,  and  record  to  be  convic- 
tion, 118.  When  riot  act  to  be  read,  119  Persons  may  be 
committed,  122.  By  any  returning  officer,  125,  337.  Will 
void  election,  125.     Where  not,  126, 

RecusantSf  popish,  ineligible,  41. 

Resiantf  what,  319. 

R,  V.  Richardson,  75.  R.  v.  Sheriff  Parkins  and  others,  125,  n, 
R,  V.  Mallet,  318.  Regina  v.  Dr.  Wall,  271,  n.  Rex  v. 
Spearing,  308.  R.  v.  Stace,  309.  JR.  v.  Pike,  ib.  R,  v. 
Bond,  ib.  R,  v.  Wecbly.  jR.  v.  Monday,  292,  «.  R.  v.  Ser- 
jeant, 209,  318.  JR.  v.  Davis,  234.  iC  v.  Castel  Careinion, 
245,  n.  R,  V.  Warren,  273.  R.  v.  Midhurst,  308.  Jl.  v. 
Morris,  311.  Jl.  v.  Stewart,  ib.  R,  v.  Saunders,  312.  il.  v. 
Clouting,  318.  /I.  V.  VVeobly,  3-22.  R.  v.  Pit,  339.  R.\. 
Vaughan,  356,  n. 

Rates,  by  whom  made  and  altered,  p.  205,  308  *  by  two  sets  of 
overseers,  320.  Rateability  where  gone  into.  308*,  322.  Need 
not  be  made  at  a  vestry,  323.  Fraudulently  deferred,  320,  322. 
A  prior  rale  made  the  rate,  323.  Not  paying  to,  is  a  disquali- 
fication, 205,  323.  Qu.  if  the  overseer  compelled  to  produce 
it,  205.  Parish  books,  evidence  of  the  original  being  lost, 
205  ^.  vid.  Evidence,  Windsor  Act. 

Return  must  be  by  indentures,  221,  236,  238.  Any  other  bad, 
222.  Amendable,  ib.  232.  Of  stealing,  223.  Of  counterpart, 
where  indentures  stolen,  ib.  Must  not  be  accepted  by  wrong 
officer,  ib.  May  be  made  by  a  woman,  242,  w.  Annexing  in- 
dentures, 224.  Negligent  returns,  ib.  225  and  n.  Returning 
officer  punishable  for  not  making  return,  ib.  and  n.  Return  to 
be  made  within  14  days  after  election  on  new  writ,  by  stat» 
W.  3.  p.225,  227,228.  Returns  on  general  writ,  213,  227. 
Jjpecial  returns,  227.  Danger  of  delaying  returns,  224,  228. 
False  returns,   230.      Double   returDs,    177,   221,  232,  239. 


INDEX. 

Petitions  upon  them,  231.  Returns  ou  general  writs,  on  or 
before  the  return  day,  or  new  writs  within  52  days  after  date 
of  writ,  227,  228,  231.  Return  to  be  entered  by  clerk  of  the 
crown,  232. .  His  book,  or  a  copy,  evidence,  ib.  Penalty  for 
neglect,  ib.    Vid.  Writs. 

Returning  Officers,  ineligible  for  the  places  where  they  are  to 
make  the  return,  56,  78,  80.  Must  declare  the  election  within 
a  reasonable  time  if  no  contest,  62,  101,  180.  Need  not  be  an 
elector,  74,  83.  Where  more  than  one,  74.  Cannot  be  chosen 
to  the  office  two  successive  years,  74.  Exceptions,  75.  In 
case  of  vacancy  in  the  office  at  the  time  of  issuing  writ,  77. 
After  the  time,  78.  Must  not  take  a  fee,  82.  Usurpation  of 
the  office,  84,  85,  196.  When  they  decline  to  act,  86.  Notice 
to  the  sheriff  of  such  intrusion,  88.  In  case  of  the  death  or 
change  of  officers  pending  the  proceedings,  90,  91.  May  com- 
mit persons  disturbing  the  proceedings,  122,  125.  Oaths  to, 
194.  Their  power  limited  in  taking  scrutiny,  219.  Penalties 
they  incur  for  false,  negligent,  or  double  returns,  225,  n,  231. 
But  these  penal  acts  extend  only  to  sherifis  and  persons  having 
the  return  of  the  writ,  238.  Being  appoiJDted  to  the  office  will 
not  vacate  a  seat,  55.  Their  duty,  28,  73,  83,  92,  100,  iii» 
179»  ^93*  '^o  ^i'®<^^  booths,  make  out  lists,  &c.  29,  74,  30* 
To  allow  cheque  book,  ib.  In  case  of  death  of,  who  to  act,  ib. 
89,  90.  Punishment  for  neglect  of  duty,  31,  81,  91.  Qu.  if 
ministerial  or  judicial,  21,  ft.  31  and  n,  34,11.  91,  176,  215. 
Has  not  a  casting  voice,  176.  To  read  bribery  act,  100,  193. 
Liable  to  an  action  for  misconduct,  178,  But  this  must  be 
founded  on  wilful  and  malicious  misfeasance,  32,  227,  n.  Who 
in  boroughs,  195.     Vid.  Shenf,  Candidate, 

Reading  case,  54,  212, 292. 

Rochester  case,  60,  326,  Appendix  139. 

Rawlins  v.  Bushy  346,  355,  358. 

Richardton  v.  Rex,  74. 

Ridler  V.  Moore,  352  ^  354. 

Ribbons  v.  Crickett^  352  ^ 

Rose  V.  Smith,  352  ^ 


S. 

Sheriffs^  in  the  case  of  the  death  of,  who  to  act,  31.  At  first 
wider  no  controul  as  to  boroughs,  7,  11.  How  and  when  to 
make  out  precepts  to  boroughs,  80.  Partiality  and  misconduct 
with  respect  to  boroughs,  89.  If  ministerial  or  judicial,  21,  n. 
Is  answerable  for  the  conduct  of  persons  they  appoint,  106, 
354.  How  far  eligible,  56.  Members  of  Parliament  not  to  be 
appointed,  517.  Oaths  to,  99,  179.  May  vote,  16S.  Liable 
to  penalties  for  bad  or  fabe  returns,  225,  226,  n.  Viu.  Returning 
Officer. 


INDEX. 

SuhMy,  what,  lo. 

Schooknasters  may  vote  for  salary,  473. 

Salary  of  Schoolmasters  issuing  out  of  lands  need  not  be  registered, 
«6o,  11. 

Sextons,  272. 

Scutage,  what,  2. 

Saxton  constitution,  2,  12. 

&'co^  aim/  /o^,  definition  of,  \6,  204,  206,  319, 

Solicitor  General  always  held  eligible,  39.  Though  formerly 
questioned,  ib. 

SplUtit.g  act  J  i6t,  191.  Construction  of,  286.  Extends  to  towns 
221.     Burgage  tenures  not  within  it,  286,  302.    Vid.  VUc. 

Sudbury  case,  215,  217. 

Speaker  to  appoint  seven  or  three  members  to  act  for  him  in  case 
of  absence  or  death,  23. 

Shrewsbury  case,  307,  308,  n. 

Stamps,  279.  On  admission  to  freedom,  314.  If  stamped  after 
voting,  bad,  204,  315.  Stamp  is  necessary  on  an  assignment 
from  one  individucd  to  another,  330.  On  assignment  of  land- 
tax  purchased  from  the  commissioners  not  necessary,  330. 

St.  Ives  case,  205,  320,  345,  355,  359. 

Seqford  case,  26,  30,  n.  206,  208,  319,  «••  320,  $22>  323,  325. 

Shaftesbury  case,  339,  345,  354,  359. 

Scrutiny  should  not  be  without  adjournment,  218,  235.  When  to 
be  applied  for,  218.  What  it  is,  origin  of  it,  213, 914.  In  the 
discretion  of  t}ie  returning  officer  to  grant  it  or  not,  217.  Can- 
not exceed  the  return  day  in  counties,  and  in  boroughs  must 
finish  six  days  before  the  return,  219,  220,  238.  And  upon 
a  new  writ,  within  thirty  days  after  close  of  poll,  221.  Oath 
may  be  given  of  the  scrutiny,  218.  Who  to  take  it,  914. 
Legality  of,  215,  217.    Votes  decided  alternately,  218. 

Stafford  case,  94. 

Serjeant  v.  Rex,  209,  318. 

Sargent  v.  Milward,  178.     Appen,  Ixxvii. 

Southwark  case,  116,  125,  346,  350,  358. 

Stirling  case,  360. 

Southampton  case,  179. 

Statute  and  Ordonance,  Ihe  difference,  4  Inst.  25.  If  passed  by 
lords  spiritual  and  commons,  and  no  lord  temporal,  an  ordon- 
nance,  sed.  Q.  vid.  IVoodeson  Lect.  2,  p.  34. 

Statute  merchant  staple  and  elegit,  261. 

Stanhope's  bill  against  bribery,  350. 

Soldiers,  removal  of,  68.  Called  in  to  quell  riots,  72,  120. 
Having  votes  may  attend  to  give  them,  69. 

Spilsbury  v,  Michlethwaite,  122. 

Sudbury  case,  290,  307,  309,  346. 

Spearing  v.  R,  308. 

Stace  V.  R,  ib. 

Stewart  v.  it.  311. 
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Saunders  v.  R.  312* 

Scaber  v.  Mayor  of  Colchester. 

Sutton  v.NortoUy  358,  360. 

V.  Bishop^  170,  n.  347,  n* 

Mr,  Symond's  vote,  202. 
Smith  V.  Rose,  35a*. 


STATUTES  CITED. 

3  Edw,  1. — p.  19,  68, 69,  118,  542,  360. 

25  E.  1.— p.  2,  5. 

4  E.  3,  c.  14.  -p.  19. 

26  E.  3,  c.  10.— p.  5,  19. 

45  E-  3— P-  5»  6- 

46  E.  3.— p.  7,  57. 

47  E.  3.— p.  6. 

5  Rich.  2,  C.4. — p.  17,  124,  225. 

7  Hen.  4,  c.  15.-P'  17»  ^5»  9^,  99>  2^4- 

8  H.  4«"~  P*  ^• 
13  H.  4. — p.  118. 

11  H.  4,  c  I.—  p.  17,  224,  226. 

8  H.  6,  c. 7.— p.9,  111,  127,  129,  200,  226,  249. 
10  H.  6,  r.  2. — p.  9,  1*28,  250. 
23  H.  6,  c.  14-— P-  fii  9>    i7>  ^5»  8o>  81,  82,  99,  178,  226,  230, 

239- 
23  H.  6,  c.  15«— P-  58,  59« 
39  H.  6.— p.  360. 
22  H.  8.— p.  319. 

27  H.  8.  1    Monmuutb,  Wales,  and  Chester,  represented, 

34  &  35  H.  8. J         13,  15,  73. 

35  II.  8,  c.  II.— p.  92,  95- 

18  Eliz.  C.  3.1  ,/:    ^    ^ 

i?i  r  P«  10,  292. 

39  El.  c.  3.    J   *^       '    ^ 

43  El.  c.  2,  s.  1. — p.  320. 

16  Char.  1,  c.  1. — p.  20. 

12  C.  2,  c.  24.— p.  133. 
16  C.  2,  c.  i. — p.  20,  276. 

t5  C.  2,  c.  29.     Durham  represented,  13, 74. 
29  C.  2,  c.  3. — p.  278. 

1  W.  &  M.  1  sess.  c.  18.— p.  346. 
1  W,  &  M.  2  sess.  c.  2. — p.  64,  ^60. 
5  W.  &  VI. c.  20. — p.  66,  -537. 

5  W.  &  M.  c.  7,  sess.  S7 — p.  48. 
—   c.  21.— 314. 

6  W.  &  M.  c.  2. — ^p.  20. 
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c,  5.— 119. 

3  (>.  I,  c,  15— p'  30-  5*5,  57- 
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8  —  c.  ao.— p.  69. 

13 c.  'io.— p.  68,  200,  257. 

15 c.  2'i.— p  49. 

17 c.  3.— p.  320. 

c.  38.— p.  205  ^  308. 

18 c.  18.— p.  25,  29,  72,  76,  95,  96,  104,  106,  107,  112, 

12H,  136,  146,  148,  150,  161,  170,  183,  185,  196,  199,  201, 

'A5«.  'nSf  279,  328. 

18  G.  2.  c.  101. — p.  149. 

>9 c. '28.—P.  26,  «.  75,  92,  106,  140,  180,  181,  183,  188, 

189,  190,  199,257,  335. 

31  O.  2.  c.  14. — p.  133,  281,  283,  285. 
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C.  41.— p.  92. 

C.55-— P>86,  i9+.«3"- 

c.  55-— p.  93- 

c.  31. — p.  308,  n.     APFEir. 

c.  36. — p.  11, 

c.  59-  >■  25.— p.  395- 

c.59,s.  1.— p.  37,72. 

17. — p.  111,147, 150, 151,153, 155, 354, 190,  n.afiw, 
,     365, 398. 
■   •|i8.— p.  357,it79- 
I50.— p.  It- 
54.  s.  14.— p.  J6,  186,  308. 
30.— p.  114,944- 
31.B.  5.— p.94,  186,  194. 
4i.^p.  1S8,  246,  347. 
45-— P-  5«.  54- 

84. — p.  36,  aS,   104,  n.  10s,  174,  n.  17S,   180,  181. 
.......  183,  185,  193,  196,  198,  199,911,  313,317,318,919, 

330,  337,  231,  336,  937,  338. 

4  G.  3.  c.  36. — p-  32,  56. 

6 c.    00.— p.  ^06,  909,  310,  230,  396,  319,  399. 

8 c.  52.— p.  3 10,  a  1 1,  349.  389,  334. 

o c.  35.--P.  151,  I53>  ISO,  201,  265,  329. 

2  — .^c.  58. — p.  309,  319. 
3 c.  90. — p.  61. 

c.  41-S.1.— p.  55- 

c.  84.— p.  75, 9a. 

4 «•  3'— P-  99- 

c.  73. — p.  108,  183. 

7 c.  127. — p.  90.    Apfbk.  p. 

9&40G.3.C.  7.— p.13. 
9  G.  3.  c.  94- 8- 5-— P- 54- 
g  &  40  G.  3.  c.  97.  ».  27.— ib. 

c.  87.— p.  53,  67. 

1  G.  3.  c.  52.6. 4.— p. 50. 

c.  ^»"3.— p.  43. 

«.  101.— p.  59- 

3 C.69.  s.  1.— p.  109,  113, 183. 

c.  76.— p.  59,  67. 

i      i   c.  1 16.  B.  1 85.— p.  53,  160,  339,  330,  339. 

c.  89.— p.  12,  53. 

C.90.B.173.— p.49.71- 
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43G.  3.  C.74..— p.  113* 

44 c, 60.  8. 4 — 94,  186,  194. 

45 c.  91.  s.  7. — p.  52. 

46 C.  80.  8.  18. — p.  53. 

c.  141.  8.  22. — ib. 

47 c.  37.  8  i.-^p.  52. 

49 c-  118.— p.  34a. 

50 C.  65.  S.  21.— p.  53. 

51 ^-  99— P  330»  332. 

c.  1 19.  8  14  and  15. — p.  53,  58. 


-  c,  126  8.  2 — p.  76,96,  1J2,  183,  196,  198. 


5« c.  144.  8.  1.— p.  55. 

53 c.  71. — Apfen. 

c.  89. — p  24,  28,  232.    AppBir.  N*  xxviii. 

c.  49. — Appem.  N*1. 

c.  152.— p.  177,  198. 

c.  123. — pr  330.     Appen. 

54 c".  1^7.  8.  1,  38. — p  52,  a.  67,11. 

c.  37.  8.  14.— p.  53,  n.  68,11. 

55 ^«  7«'— P-  27. 

c.  184— p.  279,  313,  315. 

57 c.  62.  8.  63.  c  66.  c.  84. — p.  54.     Appek, 

c.  100. — p*  330,  ft.     Appen. 

59  —  c.  37. — p.  36,  60.     Appen. 

60  —  c.  7. — Appen. 
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Note :  For  several  of  the  Acts,  see  the  Appendix. 

T. 

Teste  of  the  writ,  17,  21,  74. 

Talliage,  what,  10. 

Talliagio  non  conccdendo,  10,  12. 

Trustee  not  entitled  to  vote,  145.  Assessment  in  the  name  of^ 
bad,  266. 

Trust,  estate  how  to  be  assessed,  266. 

Tithes,  within  exception  of  18  G.  2.  c.  18.  p.  252,  261.  Leased 
by  the  rector  to  parishioner,  rector  may  vote,  though  not  as- 
sessed, 253,  261. 

Tender  of  vote,  when  suflficient,  307. 

Title,  26%,  Antecedent,  262.  Twenty  years  possession  conclu- 
sive, ih.     Equitable,  304.     Producing  deeds,  162,  201,  304. 

Title,  derivative,  not  impeached  after  the  death  of  mayor,  309. 

Taunton  case,  26,  294,  297. 

Tawney  case,  323. 

Thetford  case,  356,  202%  248. 

Towns,  79,  288.  Being  counties  of  themselves,  13,  n.  73.  Vid. 
Electors. 


INDEX. 

Trtasmiy  persons  attainted  of,  ineligible,  35  and  n. 

Treating.    Vid.  Bribery* 

Treating^  350. 

Tardiff  v.  Serugham,  279. 

Tamworth  case,  S05,  n. 

Thome  y,H aslope^  318. 

V. 

Voters  for  counties,  who,  before  23  H.  6.  p.  9,  et  seq.  Last  de- 
termination as  to,  310,  3a4.  May  vote  again  if  candidate  die, 
for  whom  they  have  voted,  327.     Vid.  Electors. 

Vote  ill  described,  how  far  binding,  132,  134,  138,  323.  Votes 
split,  161,  191,  201.  Where  description  varies  from  assess* 
ment,  137,267.  Tender  of  vote  at  wrong  booth,  144.  When 
thrown  away,  54,  60,  336,  171,  172,  358.  Given  to  a  dis- 
qualified person,  55,  170,336.  Disqualification  must  be  clear 
before  votes  thrown  away,  ib.  171,  172,  194,  it.  Queried 
votes,  140,  188.  Sir  F.  Norton's  opinion  of,  141.  When  to 
be  struck  off,  143,  323.  If  left  undecided,  will  not  avoid  elec- 
tion, 143.     Vid.  Eiectorr. 

Vacancy  by  death  of  member,  22. , 

W, 

Women  ineligible,  34.  Cannot  vote,  165.  But  have  made  a 
retuni,  242,  n. 

Wife  receiving  rent  of  lands  settled  for  her  separate  use,  husband 
cannot  vote,  274.     Relief  to.    Vid.  Alms, 

Writs  to  cinque  port,  49  H,  3.  p,  4,  76.  And  to  sheriffs,  4.  To 
boroughs,  22  £.  I.  ib.  To  sheriffs  to  cause  to  come  from 
boroughs,  23  £•  1,  ib.  Form  of  writs  to  boroughs,  79.  Special 
causes  assigned  in  them,  5,  6.  Variations,  6.  Objects  re- 
strained, ib.  45  and  46  £«  3.  only  half  the  number  of  members 
were  summoned,  5.  Causes  assigned  why  nine  boroughs  were 
not  summoned,  6.  Alteration  in  47  £.  3.  p.  6 ;  12  R.  2.  p.  7 ; 
13  R.  2.  p.  7 ;  5  H.4.  ib ;  8  H.  4.  p.  8 ;  23  H.  6.  p.  9.  Citizens 
and  burgesses  were  first  summoned  23  £.1.  p.  4.  Noluraus 
clause  in,  6,  58.  To  boroughs  between  49  H.  3.  and  22  £.  i. 
lost,  5,  12.  Election  writ  an  original,  17.  Issuing  of  writ,  19, 
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